

HINDU Law IN ITS SOURCES 


GANGANATHA JHA 


YOL. II 


DEALING WITH INHERITANCE 


ALLAHABAD 

THE INDIAN PRESS, LTD. 


1933 



Printed and published by K Mittia, at The Indian Piess, Ltd , 
Allahabad, 



PREFACE 


A word of apology is due to the reader for the inordinate 
delay that has occurred in the appearance of ( his Tolume. A few 
friends, whose dntef'gst was aroused by the first volume, have been 
eager for the appearance of this second volume, treating of the 
subject of Inheritance, which is likely to be of more pract'cal interest 
to our lawyers. All that I can say is that the delay has not been 
due to any remissness on my part ; it was due to circumstances 
over which I had no control. 

Another explanation is needed, in reg ard to the arrangement 
of the texts. The reader will notice that there have been repeti’ 
tions of the same text in several places. This will be found to 
be the case with the metrical texts ; it o ould not be avoided, 
on account of the metrical character of these texts, by which a 
single couplet sometimes contains more than on e rule. An atone- 
ment has been made by means of a list of cross-references, 

I record here my appreciation of the great help rendered to 
me by my old pupil and colleague at the Allahabad University, 
Dr. Baburam Saksena, who relieved me of the laborious task of 
compiling the Index, which, under his hands, has become more 
full, and hence more useful, than any that I could produce. 

My best thanks are duo to my friend and colleague at 
the University, Professor Sarat-chandra Chaudhri, over whose help 
I had no claims except those of friendship. Ho has contributed 
the Appendix, which, it is hoped, will render the book more 
practically useful than it would have been without it ; and it is 
the one thing that I could never do myself. In this matter, 1 am 
also grateful for the help that has' been rendered by Mr. 
Sharadindubhusana Banerji, the son of my 1 ate lamented friend. Dr. 
Satish Chandra Banerji. 

Readers of the Introductory chapter of the first volume know 
that the inception of the work was due to a keen desire on my 
part to see Hindu Law properly codified, in order to save it from 
the danger of being swallowed by the “case-law” that wasconstant- 
ly trenching upon its precincts. In the course of my reading I have 
come across a typical case where the misunderstanding of a Mlmamsa 
principle, and hence of a particular aspect of Hindu Law, has led 
to the violation of one of the most cardinal principles of the Hindu 
Law of Adoption, 
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On page 215 of this volume, the reader will find the well- 
known text of Vaslii§tha forbidding the adoption of an only son, 
and on page 219, the text of Shaunaka to the same effect. 

The authoritative character of this pri'hibition has not 
been questioned, — or sought to be qualified— by any Nibandha- 
writer, as will be clear from the Notes in this volume. Curiously 
enough, it was an eminent Indian jurist, Rao Saheb Vishvanath 
Narain Mandlik, who questioned (in his Hindu Law, pp. 416 — 506) 
the authority of these prohibitions, and held that these texts were 
only ‘recommendatory’ and not ‘mandatory Among other things 
he says — ‘ This text on the most approved principles of criticism 
must be treated as a recommendatory one ’ ; and in support of his 
conclusion, he oites Shabara-Swami on Mimamsa-Sutra, 1. 2. 26 — 30 ; 
and then proceeds to adduce ‘arguments’ in the regular style of the 
trained advocate advocating a particular cause. 

What he says may be very good ‘law, equity and oomrnonsense’. 
But in seeking the support of the Adhikarana of Purva-Mimamsa, 
he has clearly gone astray. He has entirely failed to understand 
the Adhikarana. A reference to any standard work on Purva- 
Mimathsa (including Shabara) will show that the principle 
deduced under that Adhikarapa is that “ when an Injunction is 
followed by the statement of a reason, — this Statement of Season 
has no mandatory force ” ; certainly this does not vitiate the 
mandatory character of the Injunction itself. The passage cited 
by Shabara is — 'One should make the offering with the winnowing 
basket [lnjunotion\., iecaiise hy that is food prepared [Statement 
of Reason]” and the question raised is whether or not manda- 
tory character attaches to this latter statement ; that is, whether 
it is to be taken as containing the injunction that ‘ Food should 
be prepared by the winnowing basket’; — and the conclusion arrived 
at is that this Statement of Season has no injunctive or mandatory 
authority,— that it contains only a statement commending what 
has been enjoined in the preceding injunctive sentence. So that, 
so far as the injunction regarding the making of the offering with 
the winnowing basket is concerned, the injunctive character of that 
has not even been questioned. Applying this to the case in ques- 
tion — The prohibitive text is that ‘ an only son should not be 
adopted or given away (Injunction), hec luse he is for the perpetua- 
tion of the family (Statement of Reason)’ ; and the principle 
adduced in Shabara’s Adhikarana, if applied to this text would be 
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based on the question— whether or not mandatory character attaches 
to the Statement of Reason, and there would be no question 
regarding the injunction preceding it. 

From the above it will be clear that the view of the great 
Indian jurist is not in accord with “ the most approved principles of 
criticism,” as claimed by him. And yet very important cases have, 
since the appearance of this book, been decided on the basis of this 
interpretation, and I understand that the Privy Council has also 
sealed the doom of the prohibition which has the support of all the 
most authoritative writers on Dharniashasira. 

Thus all unbiassed lawyers will, it is hoped, see how necessary 
it is to study Hindu Law, and along with it, and as its indispensable 
guide, the Purva Mlmathsa. Of course, only if the personal law of 
the Hindus is regarded to be worth while preserving. Rather than 
go on tinkering with it by means of spurious references to ancient 
authorities, it would be much fairer and straighter to discard it 
altogether as ‘ antiquated’ and ‘out of date.’ 

All that is hoped by the writer of this book is that it will 
arouse the interest of some such lawyers as may be still ‘antiquated’ 
enough to attach some value to our ‘personal law ’ as embodied 
in the and the Digests. 

In this connection I may take the opportunity of thanking those 
eminent friends who, by their appreciation of the earlier volume, have 
shown that there is still some ground for hoping that Hindu Law 
will be properly and unhiasaedly studied by our lawyers. 

‘ Mithila ’ , 

Allahabad [ GANGANATHA JHA 

September 2, 1933 
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CHAPTER I 


Section 1 (a) 

PROPERTY: ITS SOURCES; NATURE OP OWNERSHIP ; 
MEANING OP ‘ DAY A’ 

Property and Its Sources 

1. 10. 11. '5.] ^ aiw: iB^r sr^rs i 

m ii 

There are seven lawful sources of Property •.—Inherit- 
ance, Acquisition, Purchase, Conquest, Investment, Industry 
(Trade and Agriculture), and Rightful Gift. — (Manu, iO. 115.) 
[Quoted in MitaksarU, p. 604 ; Parasharamadhava, p. 330 ; 
and Vlramitrodaya, p. 537 ; Smrtitattva II, p- 350 ; Vidhana- 
parijdta II, p. 245 : in Hemadri-Dana, p- 41.] 


Notbs 

‘ r/ajyo. ’ stands for property coming to a person by reason of his relation- 
ship.—* LTibha ’ * Acquisition ’ (a) of buried treasure and such things ; or (ft) the 
share that one obtains out of the property acquired by one’s father and other 
relations; though this also would be tnAer tied, yet it cannot be spoken of as 
‘inheritance,’ ‘ Daya,’ because it belongs to several persons in common ; or 
(c) ' Lahha ’ ' acquisition ’ may stand for tho.se loving presents that one receives 
from. friends or from the father-in-law.— ‘/tfyo,’ conquest in battle.— 
‘/^raj/opa’ is money-lending.— ‘/farntttj/opo,’ stands for trade.— The legality 
of these means of acquiring property depends upon the caste of the person 
concerned : The first three— Inheritance, Acquisition and Purchase are common 
to all men ; Conquest is for the Ksattriya only ; Money-lending and Trade for 
the Vaishya only and Rightful Gift for the Brahma^a only.— According to some 
people * Jaya ' stands for winning at gambling ; but this is not right ; as gambl- 
ing cannot be regarded as a ‘lawful’ means of acquiring property.— 
(Medhatitki.) 

'Daya’ is property acquired by reason of relationship.— * Lab/ia,’ is com- 
ing by buried treasure, or loving presents from some persons.—These three 
are * lawful ’ for all the four castes. — ‘Jaya,’ in battle, is ‘lawful’ for the 
Ksattriya ; and Money-lending and Agriculture and Trade are ‘ lawful ' for 
the Vaishya ;—‘ Rightful Gift’ is ‘lawful’ for the Brahmaua only.— 
(Govindaraja.) 
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‘ Daya,’ obtaining, by partition, of property belonging to one’s father and 
others. — ‘ Labha,’ liinding, by chance, of hidden treasure.—' /fmj/a,’ obtaining, 
by means of what already belongs to one, lands and other properties. — 
‘Jaj/o,’ obtaining by means of fighting . — ' Prayoga,’ augmenting one’s be- 
longings by means of art, trade and other means. — ‘ obtaining 
wages by means of art and other means. — ‘ Satpratigraha ’ is the accepting 
of such pure gifts as are not forbidden, from persons of pure character. The 
first three are for all men; ‘ Jaya' for the Esattriya, ‘Prayoga’ for. the 
Vaishya, ‘Karmayoga ’ for the Shfldra, and ‘Pratigraha ’ for the BrShmana.— 
[SarvajnanSrayana.) 

‘ Daya ’ and the rest are the seven sources of property, which are ‘ lawful, ’ 
i.e.,in accordance with one’s righta.—'jDa^a' is property obtained by reason 
of relationship;— ‘ /liii/ia ' is obtaining hidden treasure or friendly present®. 
The first three are lawful for all the four castes.— What is obtained by conquest is 
lawful for the Ksattriya only. — ‘Prayopa’ means the augmenting of one’s wealth 
by means of interest. — ‘Karmayoga’ stands for agriculture and trade. These 
two are lawful for the Vaishya.— ‘Satpratipra/ia’is lawful for the Brahmana.— 
(Kulluka.) 

‘Sources of property,’— i.e., means of acquiring wealth. — ‘/.nio/ul ’ 
not illegal.— ‘ Da »a’ obtaining, by partition, the property of one’s father 
and others. — '1,36 Aa,’ acquiring of hidden treasiure and such things. — ‘Kraya,’ 
obtaining things by purchase or exchange. — ‘Jayn,’ in gambling or in battle.— 
‘Prayoga,’ investing money on interest— 'Eormnyopu,’ trade and agri- 
culture. —The first three are common for all the four castes; ‘Jaya’ 
is peculiar to the Ksattriya ; so are ' money-lending ’ and ‘ trade and 
agriculture’ to the Vaishya; and 'rightful gift’ to the Brahmana— 
(Rfighavanavda.) 

This text describes the seven means of acquiring property, for the 
Brnhmana in normal times. Low/itl,’ i.e., permissible in normal times. 
‘Labha,’ obtaining of hidden treasure. — ‘Kraya,’ the purchase of lands and 
other things.— './aj/u ’ is victory over an opponent in debate.— 'Pcoyogo ’ 
is teaching.— 'Kormayopo,’ officiating at sacrifices.— ‘So/protipm/m’ is 
receiving gifts from pure twice-born persons.- {Nandana.) 

‘Daya’ is one’s share in the father's property. —'/y56Aa,’ obtaining of 
hidden treasure. — ‘Jaya’ obtaining in wax, -‘Prayoga,’ augmenting one’s 
wealth by art, trade and such means. — ‘Karmayoga,’ by means of arts and 
crafts. — {Ramachandra, ) 

‘Prayoga,’ investing money for profit.— ‘ Karmayoga’ is officiating as 
a priest at sacrifices. The first three are lawful for all the four castes ; ' Jayn ’ 
is lawful for the Esattriya, and ' Prayoga ’ for the Vaishya and also for the 
Shfldra; and ‘Karmayoga’ for the Brahmana oa\y.—{Viramitrodaya, pp. 
537-538.) 

‘Daya’ is what has come through relationship ;—■ I,o66,o ’ is finding of 
l.toa.'iure-trove and such things; — ‘Jaya’ is conquest of war; — ' Prayoga’ 
is money-lending on interest ; — ' Karmayoga ’ is trade and agriculture. — 
(Smrtilattva II, pp. 350-351.) 

‘ Prayoga ’ is monetary transaction for earning interest; — ' Karmayoga’ 
is officiating as priest at sacrifices.— (£fej)j.adrt-i>5no, p. 41.) 
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2. jftrw JO. 89 — 42.] sBTO*Pi^rf^m<ifeieTRi*i^ — 

A man is an owner when there are Inheritance, Purchase, 
Partition, Finding and Trover ;— in addition to this, there is Gift 
for the Ptrahmana, — Conquest for the Ksattriya,— and Earning 
for the Vaishya and the Shudra. — (Gautama, 10. 39 — 42.) 
(Quoted in Apararka, p, 729; Mila/csarS, pp. 314, 592 and 
601 ; and Parasharamadhava, p. 329.1 


Note-s 

‘ Sri >i> I ihhtijiii ‘ PartiOion, ■ is here laid down as ereatinK ownership.— 
(Apiirark'', p 729. i 

‘Hikika’ is inheritance, direct and ‘unobstructed ’; — ‘ Sararihhhgci ’ is 
inheritance, itrdi.'-ect, ‘ obstructed ';—‘Part( 7 rnl(a ’ is finding:, in the foi-est and 
•such places, of such things as v/ood, grass and the like not belonging to an.v 
pe.r.son;— ‘ ' i.s finding of treasure-trove and such things.— ‘ LoMfea ’ 

is an additional source of property peculiar for the BrShmana ; what is acquired 
by pos.session or as ‘ wages ’ is peculiar for the Vaishya ; and what is .acquired 
by serving the twice-bom is peculiar for the Shridra.— (.BslambhattT on 
Miniknnra, pp. 3I4-<!15. ) 

The meaning is that one becomes the owner of property when the condi- 
<.iori.s enumerated here are pre.sent ; the author has enumerated here the sources 
of propert.v comn-i(m to ali men.— An additional source of property for the 
Briihmana is W'hat is obtained by way of gifts ; for the Shudra, what is obtained 
by way of wages for serving the twice-bom. — (Subodhini on Mitah^arS, 
p. .315. ' 

This text implies that ‘proprietary right’ is something that can be indicated 
by the scriptures only ; for if it were amenable to other means of knowledge, 
such texts as this would be absolutely futile.— pp. 692-593.) 

The .sources of property mentioned here are common to all men. ‘ Riktha,' 
stands for ‘ unobstructed’ or direct Inheritance; — ‘ Samvibhaga’ for ‘ob- 
.-^iructed ' or indirect inheritance ;— ‘ Parigraha ’ is the obtaining of such 
w'£ii.er. grass and fuel and the like as have notbelongedtoanyoneelse;— 
‘ Ai higama’ is finding a treasure-trove and such things where these 
coriditipiis are present, the man becomes the ‘owner,’ i.e., he comes to 
be regarded as the ‘ owmer ’ only when the said conditions are actually 
)KT£(-ivea 10 be present. The source peculiar to the Brahmana is what he 
(^bta;n^ by way of gift: this is in addition to those enumerated above;— the 
‘ source ‘ iKculiar to the Ksattriya is conquest, imposition of fines and so 
forth : —to the Vaishya, what is earned by agriculture, cattle-tending and 
so forth : to the Shudra, what is earned as wages for serving the twice-born. 
'This last includes all those earnings that are made by people of the ‘ mixed ’ 
L‘a.stes, for whom such professions have been prescribed as ‘ chariot-driving ’ 
for the Siitn and so forth.— (JlfttaA'faro, pp. 601-602.') 
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‘ Ownership ’ being purely temporal, what this text does is to indicate 
that peculiar transcendental results accrue to the Brahmana if he restricts 
his acquisitions to ‘ gift ’ only, — to the Kxattrii/a if he restricts it to conquest 
only and so forth.— (Parasharamadhava, p. 329.) 

.3. H ^ I 

It cannot be right to assert that something is a person’s 
property because he uses it as he wills ; because the use of 
all property is controlled by the scripture. (Sangrahaltara ) 
[Quoted in Smrtichandrika, p. 601 ; Viramitrodaya, p. 528.] 


Notes 

The meaning of this text is as follows:- * Some people have held the 
view that it is not that whatever is found with a person is his property, but 
that it can be regarded as his proju’.rty only when it is found that he is making 
use of it as Fhe [wills. — But this cannot be right ; as the * use ' also of all 
kinds of property is controlled by tho scriptures ; so that there is nothing 
which a person may use as he wills iSm-rtichandrika, p. 602.) 

The first half of the verse raises a question which is answered in the 
second half.— (Vjroff!itrodo 2 /o, p. 528.) 


The source of property has been prescribed separately for 
each caste -as Gift, Weapon, Trade and Service respectively 
(for the Brahmana, Ksattriya, Vaishya and Shudra).— (San- 
grahakara.) [Quoted in SmHichandrikU, p. 201 ; Viramitro- 
daya, p. 527.) 


Notes 

The scriptures have laid down separate means of acquiring property, for 
the several castes. There would be no ground for this, if ownership were 
purely temporal ; and the said scriptures would in that case be [utile. -( gtrowi- 
trodaya, p, 627. ) 


NaTURK or OWNKRSHII^ 

5. 11. 193.] qj^TEiiiwrt ) ^^1 

( V.I., ^ II 
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When BrShmanas {v.L, men) acquire property by an objec- 
tionable act, they become pure by giving it up, and also by 
repeating sacred texts {v.L, making gifts) and performing 
austerities. (Manu, 11. 193.) [Quoted in Mitalt^ra, p. 603 ; 
Vlramitrodaya, p. 537.1 


Notes 

‘Objectionable act,' stands for the accepting of improper gifts. — ‘Become 
pure,’— the man becomes absolved from the sin of accepting the improper gift. 
Giving it up ; unmindful of any spiritual or temporal benefits tliat might 
accrue from the relinquishment, he should deposit it on the public road, or 
he may throw it away into a river or a pit. — With the reading ‘ wunavTih,’ 
' men,’ the text means as follows : ‘ Any means of acquiring property that has 
been forbidden for a man is objectionable for him.’ — (Mcdha! ithi.) 

If ‘ ownership ’ were to be determined by the scriptures alone, then, in- 
asmuch as no ‘ objectionable means ’ would be enjoined by the scriptures, 
there would be no ‘ ownership ’ over things acquired by those means ; so that 
there being no ownership of the acquirer, there could be no partition of such 
property by his sons ; on the other hand, if ‘ ownership ’ is temporal, it would 
be present also in the case of property acquired by objectionable means, and 
hence partition would be possible. The ‘ sin ’ attaching to the acquisition would 
affect only the original acquirer, not his heirs, whose ownership would be based 
on ‘ Inheritance,’ which is one of the seven lawful means of acquiring pro- 
perty.— (iifttaA:?or5, p. 603.) 

If ‘ ownership ’ rested solely on the scriptures, there would be no ownership 
over property acquired by objectionable means ; just as there is none over 
what is obtained by theft.— (V»ro»n.itrod«j/a, p.,537.) 

6. 8. 340. ] I 

tnwiu«uqr%siTft qm u: ii 

If a Brahmana seeks, even by sacrificing and teaching, 
to obtain wealth from one who has taken what has not been 
given to him, — he is just like a thief.— (Manu, 8. 340.) 
[Quoted in Mitdkmra, p. 593 ; Parasharamadhava, p. 328 ; 
Vlramitrodaya, p. 527.] 


Notes 

This text prescribes a penalty for the BrBhmana who obtains wealth — even 
by the lawful methods of sacrificing and teaching — from a person who has 
misappropriated things. There would be no logical basis for such a penalty 
if ‘ ownership ’ were purely temporal so say those who regard ‘ ownership ’ 
to be based upon scriptures entirely — (Mitak^ara, p. 593.) 
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By one’s birth itself one acquires ownership over pro- 
perty," so declare the Teachers.- (Gautama.) [Quoted in 
Mitak^ara, p. 608 ; Smrtitattva II, p. 162.] 

Notes 

This text lends support to the view that ownership of the son and otiiers is 
established by their very birth.— {Mitiik^ara, p. 608.' 

What is meant is that when the father’s ownership has ceased, the owner- 
ship of his sons, in preference to other relatives, follows from the mere fact 
of their having been born out of his body ; and hence it is the sons that receive 
his property, and not other relatives. It cannot be taken to mean that as 
soon as the sun is born, the mere' fact of his birth establishes his ownership, 
even while the father is alive and his ownersihip is intact — (Smrtilatlra U, 

p. 162.) 

8. a I 

A man is not necessarily the owner of all that is in his 
hands ; do not wo see property belonging to one going to 
the hands of others, through theft and such other means ? For 
this reason, “ ownership ” should rest only on the scripture.?, 
and not on any other means of knowledge.— {Sangrahakara.) 
[Quoted in Smrtichandrika, p. 600 ; Viramitrodaya, p. 527 ; 
Parasharamadhava, p. 328.] 


Notes 

The argument set forth in this text is in support of the view that owner- 
ship is scriptural, not temporal.— (SwtfirAowdr lAo, p. 601 ; Parashara- 
madliava, p. 328.) 

WHAT IS ‘ DAYA ’ 

9. i 

1 

What has come to one through the father, and through 
the mother, is expressed by the term ‘ Daya ’ — (.Sa'kgrahakUru.) 
[Quoted in SmHichandrilca, p. 598 ; Vyavaharamayukha, p. 93 ; 
Parasharamadhava, p. 326.] 





Property : its sources, etc. 

Notes 

What is meant is the property that devolves upon one through one’s father 
and mother. — ( Paranharamadhava.) 

10. i 

The wise have called that property ‘ Daya, ’ which 
belonged to the father and comes to be partitioned. — (Ni- 
uhantu.) [Quoted in Smrtichandriica, p. 597 ; and VyavaJiara- 
mayukha, p. 93.] 


Notes 

The meaning is that the name ' iloytt’ has been applied to that property 
which, having devolved from the father and other relatives, comes to be parti- 
tioned.— ( Smrticlw.ndrika.) 

1 1. 16.].] f^mTs4?«r ftfJTCT ftgrr^:] i 

5% sihK sqgenrqV ft: i 

When there is partition by the sons of their paternal 
property [v.l., property that belonged to their father or others], 
it is the ‘ topic of law ’ called partition of inheritance.— 
(Narada, 16. 1.) [Quoted in DayabhUga, p. 2 ; Vyavaharama- 
yukha, p. 94 ; Dayanirnaya, 1. 1—5.] 


Notes 

‘Paternal property’— that property over which the ownership of the sons 
has come about by reason of the father's death. The two terms ‘ sons ’ and 
‘ paternal ' are merely illustrative, indicating 7-BlniionsAtp in general ; because 
the term • partition of inheritance ’ is applied to all cases where there is a parti- 
tion, among relatives, of property coming from any relatives.— (Uaj/obAago, 

p. 2.) 

'Sons.'— This term includes the grandson and others also ; and the terra 
‘parental ’ includes the grandfather and others : —in fact the Madanaratna 
reads ‘ pitradeU ’ (of the father and others) for ‘ pilryasya ' (paternal).— 
\Vyavaharamayvkha, p. 94.) 

When the ownership of the previous owner over a property has ceased— by 
reason of his death and such other cau.ses,— and the ownership of his relatives 
comes about,— this is what is called ‘Daya,' ‘ inheritance.’ — (JJasyoniVyos/o, 
1. 1-7.) 
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Section 1 (b) 

WHO ARE ENTITLED TO PARTITION ? 

12. adrift 5*if wgfir i 

When there are persons bom of the body, the property 
goes to them. — (Baudhayana.) [Quoted in Smrtitattva II, 
p. 162.1 


Notes 

The meaning is that on the cessation of the ownership of the father, if 
there are sons, the property over which that ownership extended devolves upon 
the sons. — {SmyiHul-tva 11, p. 162.) 

18 . SII afWt: wisil HRT: l 

Divided or undivided, all Sapindas stand on an equal 
footing in regard to immovable property. No one individual 
among them has the power to give away, or mortgage or 
sell it.— (Attributed to Manu by Mitak^ra, p. 612.) 


Notes 

This should be explained 'as follows So long as the property has not 
been partitioned, it belongs to all and no one individual has the sole right over 
it ; hence the consent of all is necessary. After it has been partitioned, the con- 
sent of all co-parceners would be required, — not because the single individual 
to whose share it has fallen, has no sole right over it, but— only for the purpose 
of setting aside all doubts as to its having been partitioned ; as this would 
facilitate business. For this reason in regard to partitioned property, the 
business (of giving, mortgaging and selling) could be done even without the 
consent of all the co-parceners.— (ilf»ta/fcf ora.) 

14. Rg ] ^ arrar ^s'cimrar m ^ w i 

lf%* ii 

Those that are born, those that are unborn, those that 
are in the womb, — all these require livelihood ; the deprival 
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of livelihood has been condemned.— (Attributed to Manu in 
Dayabhaga, p. 42.) [Quoted in Mitak§ara, p, 611 ; Parashard- 
mUdhava, p. 332 ; Viramitrodaya, pp. 532 and 553 ; Smrti- 
tattva II, p. 177 ; VibhUgasara, 18. 2—7.] 

Notes 

This is meant to indicate that in regard to the disposal of immovable pro- 
perty,- self-acquired as well as ancestral,— the father is not entirely indepen- 
dent ; he has to obtain the consent of his sons. — (MHak^ara.) 

In the disposal of immovable property,- ancestral as well as self- 
acquired, — the father is dependent upon the consent of his sons and the rest. — 
[ParTiaharamadhava, p. 332 ;V7ramitrodayo, p. 532.) 

The ancestral property shall not be partitioned until the mother has 
become unable to bear more children ; for if children were to be born after 
partition, they would have to go without property and thus their livelihood should 
suffer. - ( Viramitrodaya, p. 553 ; Dayabhaga, p. 24.) 

The exception to this occurs in the text—* Ekopi sthnvare kurydt, etc. 
(sea below.) 

to. 

Among undivided relatives, no one shall be required to 
make good what he has enjoyed. — {iCutyEyana.) [Quoted in 
Smrtitaltva II, p. 164 ; Viramitrodaya, p. 548 ; VibhUgasara, 
12 , * 1 - 8.1 


Notes 

(See Ch. V, Sec, 6.] 

The coparcener in whose possession the property has been shall nob be 
made to make good what he has enjoyed.- (Fififtayeisora, 12. 1—9.) 

16. W3 8. 416. ] i ' 

33. 64.] ^ ^ gw ii 

The wife, the son and the slave have been declared to be 
without property ; whatever they acquire belongs to the man 
to whom they (themselves) belong. - (Manu, 8. 416 ; Mahabha- 
rata-udyoga, 33. 64.) [Quoted in Smrtichandrika, p. 653; 
Viramitrodaya, p. 525 ; V yavaharamayukha, p. 154 ; Smrti- 
tattva II, p. 180.) 


Notes 

[See Ch. U. 20, & III, 39.] 

These three are * without property,’ even though they may acquire 
property. Property can belong only to one who has ownership or possession : 
F, 2 
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while whatever property the said three persons acquire is owned or possessed 
by him to whom they themselves belong; so that the property of the wife 
belongs to the husband j that of the son, to the father ; and that of the 
slave to the master.— All that is meant is that the said persons are dependent, 
subservient ; that the wife should not employ her property for any purpose 
except with the sanction of the husband, nor the son without the sanction 
of the father, nor the slave without the sanction of the master.— According 
toothets all that the text means is that in times of distress the Master 
hiAy take what belongs to his slave, just as he can what belongs to his wife or 
son.— (Medftot if A*. ) 

These have no property, because what they acquire belongs to him 
to whom they belong ; mere dependence is what is here emphasised. — 
(Govindaraja.) 

‘Acquire ’—even by serving others.— (Sarvajnanaray ana.) 

This is meant only to indicate the fact that the three are not independent. 
The literal meaning cannot be accepted ; (1) as Manu himself is going to 
enumerate the six kinds of ‘ strtdkana ’ ; - (2) because even for the woman, 
the son and the slave, there have been enjoined certain relig^ious acts which can 
be performed only with the help of wealth (.3) because the texts have declar- 
ed the fact of the wife being entitled to the performance of sacrifices, which 
performance is done by her through the consent that she accords to its being 
performed by her husband with the help of her own property — (Kulliika.) 

While emphasising the property-lessness of the slave, the author says 
the same with regard to the wife and tbe son also. What is meant is that the 
wife is not entitled to spend without the husband’s permission, the son without 
the father’s permission and the slave without the master’s permission ; speci- 
ally by reason of the declaration that ' they have no authority while tbe parents 
are alive ’ ; and the ownership of .the son comes only after the father’s 
death. As for the ‘ ownership ’ of the wife, it has been definitely asserted 
by. those texts that speak of the six kinds of st'ndhana ; as also by the 
declaration that ‘ property is common between husband and wife yet we have 
also the declaration that ‘ woman does not deserve to be independent ' ; similarly 
with regard to tbe slave, his ownership has been asserted in those texts that 
declare that tbe slave may make a living by means of arts and crafts ;— and 
yet we have the prohibition that ‘the slave shall not amass wealth.’ Prom 
all this it fallows that the three have no independence. — [Bdghaeananda.) 

The meaning is that while the h\mband, the father and the master are 
alive, the wife, the son and the slave respectively have no property ; they 
have property only on the death of the husband, etc.—{Nandana.) 

‘ Acquire ’—obtain.— (Rdmachandra.) 

This does not mean Uiat the wife is really without property ; all that 
is meant is that in the matter of spending, she is not entirely free ; that with 
the permission of the person ‘ to whom they belong ’ the wife, the son and 
the slave can make use of their property.— {Smrtichandrikd, pp. 653-654.) 

This text has been taken as emphasising the fact of the wife and the 
rest being dependent, subordinate.— [Vtramitrodaya, p, b2b.) 

This refers to such property as has been acquired by means of arts and 
crafts ; it also means that in the matter of her dowry and other kinds of 
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property also, the wife is not free ; as has been declared by Mann himself 
(9. 199) : — ‘ Women shall never make a withdrawal out of the family-property 
which is common to many, twr out of their own property, without the 
husbands’ permission.’ — {Vyavaharamayukha, p. 154.) 

In view of the second line this text can only mean that it is only in regard 
to what has been acquired by the wife, the son and the slave, themselves, 
that they cannot do what they like, — without the permission of the husband, 
the father or the master. — (Smrtitattva 11, p. 180.) 
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Section 1 (c) 

TIME OF PARTITION 

17. wg 9. 104.] ftgrsr mgsi 

[p.L— (a) {b) Hf] 


After the death of the father and of the mother, the 
brothers, having come together, shall divide equally \v.l., 
among themselves] the parental property : while the parents 
are alive, they have no power. — (Manu, 9.104.) [Quoted in 
Smxtichandrika, p. 698 ; Vivadaratnakara, p. 455 ; Vivadachin- 
tUmani, p. 193 ; DauabhMga, pp- 11, 16, 28, 58 ; VyavahSrama- 
yukha, p. 94; Vlramitrodaya, pp. 525, 550.] 


Notes 

‘ Shall divide.’— Tida term is meant to denote the propriety of dividinp.— 
(Medhatithi.) 

‘ PaitTkam.’ — The term ‘-pitarau’ stands for both Father and Mother ; 
hence ‘paitrk-am’ means parental.—’ Vrdhvam '—after death.- The father’s 
property should be divided after the father’s death, and the mother’s property 
after the mother’s death,— such being found to be the view of other Snu'tis. 
But as regards the mother’s property, the sons are to receive it only if there 
are no daughters.— ‘Sa?ne<.va,’— coming together. — ‘ Samani,’—i.e., in the 
division of the parental property there should be no distinction among the sons. — 

‘ Anishab ’- they are not free to divide the property ; this implies that even 
during the lifetime of the parents, the property may be divided with their 
permission. — {Sarvajhanardyana. ) 

The brothers, coming together, should divide, in equal shares, the father’s 
properly after the father’s death, and the mother’s property after the mother’s 
death. In view of the text later on laying down an ‘ additional portion ’ for 
the eldest brother, the present declaration of ' equality ’ of the division should 
be understood as referring to cases where the eldest brother does not desire 
to have the ‘ additional portion.’ The reason why the division is to be done after 
the death of the parents is stated to be that during the lifetime of the parents 
the sons are not owners of the parental property.— The term ‘ paitrka ’ includes 
the mother's property also.— If the father so wishes, the division of his property 

may be made even during his lifetime ; as has been said by Yajilavalkya ‘ If 

the father makes the division, he should divide the sons according to his wish,’— 
{Kulluka.) 
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‘ Urdhvam’—BSXex the death,— of the father and mother.— The reason 
is that while the parents are alive, ‘they have no power.' The death of the 
parents is productive, as well as indicative, of ownership in the sons. The 
term ‘ after the death ’ indicates also such circumstances as becoming outcast 
or going out as wandering mendicant and the like ; these latter beings as 
destructive of ownership as Death itself.— ‘ Saynam,’ in equal shares; this 
also, only when the father wishes it so ; because in view of the declaration 
of Yajnavalkya— ‘ If the father makes the division, he may divide the sons 
in accordance with his wish : he may give a superior portion to the eldest 
brother or all may have equal sharers ’—the determining factor is the father's 
wish, not seniority or such other conditions. -(Koyiiavananda.) 

‘ Sametya' coming together.- ‘Pat <i7c am ' belonging to the father.— 
They should divide the father’s property after the father’s death and the 
mother’s property after the mother's death. — [Nandana.) 

‘ After the death of the father.’- This indicates the time for dividing the 
father's property. — ‘After the death of the mot/ier.’— This indicates 
the time for dividing the mother’s property. Hence it follows that even while 
the mother is living, the father’s property may be divided ; similarly, on 
the mother’s death, even though the father may be living, the mother’s property 
. may be divided ; there being no point in waiting for the death of both for the 
dividing of the property of either one of them. This naturally implies that the 
father’s property cannot be divided wWle the father is living, nor the mother’s 
property while the mother is living,— (Smrtichandrika, p. 598). 

‘ Equally,'— th&t is, there is no setting apart of the twentieth part (for 
the eldest brother). This may be said to be inconsistent with what Manu has 
him,self declared regarding the ‘ twentieth part ’ for the eldest brother. But in 
reality there is no inconsistency ; as this declaration refers to very special cases, 
where the eldest brother may be possessed of exceptionally good qualities. — 
Udayakara has explained the meaning of the present special text to 
be that the ‘equal’ division is meant to be made of the property after 
its ‘ twentieth part ’ has been set aside for the eldest brother. — Halayudha 
and Parijata have read ‘saha’ in place of ' samam ’ and Pdrijdta has 
explained it as ‘among themselves,’ — ‘ Paitrkam,’— this includes the 
mother’s property also, says Halayiidha. Though the term used is ‘Paitrkam’ 
(parental or paternal), yet the property of the grandfather and the like 
also is meant to be included ; as ‘ property acquired by the grandfather ’ 
has also been declared to be what should be partitioned ; — such is the view 
of others. As a matter of fact, both of these — the mother’s property 
and the grandfather’s property— are meant to be included ; but in regard 
to themother’s property, its partition among the sons should be possible only 

if she has left no daughter or daughter’s offsprings {Vivadaratnakara, 

p. 456.) 

‘i;qM0H7/,’—i.e., there is no setting apart of the ‘ twentieth part.’ Nor 
is this inconsistent with what Manu has said regarding the setting apart of the 
twentieth part for the eldest brother in cases of partition after the father’s 
death. -Because this latter is meant for those special cases where the eldest 
brother is possessed of exceptionally good qualities, or where the eldest brother 
is specially desirous of having the additional twentieth pavt.— ‘After the 
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mother’ — this has been added because the term ‘paitrkam’ means 'parental 
and hence the ' mother’s death ’ would he a condition for the partitioning of 
the mother’s property.— ( VivadaehintSmani, p. 193.) 

This text puts out of court the view that ownership is created by 
birth itself. Because the only possible reason for the sons not being able to 
divide the parental property while the parents are living is that during the 
parents’ lifetime, the sons have no ‘ownership’ over the property. [Dayabhagfi, 
p. 11.}— This text indicates the fact of the ownership of the sons coming into 

existence only on the death of the parents (Ibid., p. 16.)— During the father’s 

lifetime, there can be no partition, except at the wish of the father,— (Jbirf. , 
p. 28.)— After the death of the father, even though the eons have acquired 
ownership over the property, it is not right for the brothers to divide the 
property among themselves while their mother is living ; it is only on the death 
of both father and mother that the father's property should be divided by the 
brothers among themselves. There is no ground for taking the term ‘ pai- 
trkam ’ as standing for the property of both parents, and for taking the 
text to mean that the father's property is to be divided after the father’s 
death and the mother’s property after the mother’s death. That the mother’s 
property is to be divided after the mother’s death is declared by Manu in 
another text (.9. 192).— (Ibid., p. 58.) 

Even though the particle 'cha’ is there, the death of both parents is not ■ 
meant (to be necessary for the division of the father’s property); as the 
Sahgrahakara (see below) has definitely declared that—* the father’.s property 
may bo divided even while the mother is living, since the mother, apart from 
her husband, has no ownership over the property ’ ; similarly the mother's 
property may be divided even while the father is living : because so long as 
the woman’s children are there, her husband has no ownership over her 
property. — ( VyavaharamayTikha, p. 94.) 

This clearly declares that the sons have no ownership over the property of the 
parents while these latter are alive.— (Virawittrodaya, p. 525.)— ‘Poitrftawi,’ 

‘ parental, ’ belonging to the two parents ; hence what is meant is that the time 
for dividing the father’s property is after the father’s death, and that for 
dividing the mother’s property, after the mother’s death. The particle ‘ cha ’ 
only indicates the possibility of other times ; it does not mean that both the 
parents should die before the property is divided ; because the fact of the 
mother being alive is no bar to the dividing of the father’s property ; nor is 
the fact of the father being alive a bar to the dividing of the mother’s 
property.— The assertion that ‘ they have no power ' only means that they are 
not free to do what they like, and not that they have no ownership ; because 
the ownership of the sons over their father’s property comes with their birth. — 
(Ibid., p, 650.) 

For other notes see Chapter 11, 253. 


18. 28. 1-2.] ^ 

*115: 3 ft^ 9 , 
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After the father's death, the sons shall divide his pro- 
perty or during his lifetime, if he so desires it, after the 
mother is past child-bearing.— (Gautama, 28.1-2,) [Quoted iii 
VivSjdaratnakara, p. 463 ; Dayabhaga, p. 28 ; Vlramitrodaya, 
p, 552 ; Dayanirnaya, 17. 2 — 5.] 

Notes 

All these texts unequivocall)' indicate that while the father is alive, the 
SODS have no ownership over any property, and also that the partition of the 
property, if made, would depend upon his wish ; —this applies not only to the 
father’s own property, but also to the grandfather’s (ancestral) property.— 
(Dayabhaga, pp. 28-29.) 

The term ‘ mother ’ includes the step-mother also. The meaning is that 
even though the mother or the step-mother may not be past child-bearing, yet, 
if there is no possibility of any more sons being bom, on account of the father 
having become an invalid, — the ancestral property is to be partitioned, if the 
father wishes it so.— (DayoJiirnoyo, 17. 2—6.) 

19. 13. 3.] sratg ^ i 

aisf^ 

[ ] I 

Division of the property shall take place when the mother 
has ceased to menstruate and the sisters have been given away 
in marriage, or when sexual intercourse has ceased [vd., 
when the husband has become an outcast or turned a 
wandering mendicant] and the father has ceased to have any 
desires. — (Narada, 13. 3.) [Quoted in Vivadaratnakara, p. 462; 
Dayabhaga, pp. 18, 24 ; Vivadachintamani, p. 105 ; Smrti- 
chandrika, p. 605 ; Vyavaharamayukha, p. 05 ; MadanapWi- 
jdta,p. 647; Vivadachandr a, 19. 2— i.] 


Notes 

‘ Prattasu ’ — married. — ‘ Nivrtte ramana,' the capacity for sexual 
intercourse having ceased. — ' Uparatasprhe,’ having got rid of all desire for 
objects of sense. — In the Prakasha, in place of ‘ nivrtte rowa^e,’ two other 
readings have been accepted : ‘ nirapsk^e ramane ’ (the husband having 
become indifferent) and ‘ niraste chapi ramane, ’ (sexual intercourse having 
been given up) ; and Halayudha has adopted the reading ‘ ramanat ’ (after 
the husband has desisted from sexual intercourse) ; but none of these readings 
makes any difference in the aenss.—(Vivadaratnakara, p. 462.) 
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‘ Vinafte ’ (v.l., for ‘ nivrtte ’)- becoming an outcast ' asharanV (v.l., 
for ‘ ramane’) — gone out of the householder’s state. —If we adopt the 
reading ‘ nivrtte vapi maranat,' the meaning would be ‘ the father having 
receded from death, i.e., being alive, but free from all desires.' Here also the 
implication is that the fact of the father being free from all desires brings about 
the ownership of the sons over the father’s property ; and so this also would be 
a time for partition.— (ZJayafi/iafla, pp. 18-19.) -This refers to property coming 
down from the grandfather and other ancestors. — When menstruation has ceased, 
there is no possibility of any other sons being born ; so that at that time also 
there would be partition among the sons only if the father wishes it. If the 
ancestral property were divided before the mother had ceased to menstruate, 
those sons that would be bom after the partition would be deprived of the 
means of subsistence ; and this would be highly improper. — (Ibid . , p. 24.) 

'Prattisii,' married.— ‘ IZamoaE, ’ the father’s capacity for sexual 
intercourse. — ‘ Uparatasprhe,' being devoid of all desire for sense-objects. 
— (VivadaekintUynani, p. 196.) 

The sense is that the sons sliall divide the father’s property (a) when it has 
become definitely certain that the parents have become devoid of the capacity 
of begetting children, (b) when the marriage of the female children has been 
performed, and (c) when the father has lost all desire for possessions.— (6'jwrti- 
ehandrikd, p. 605. ) 

‘ Ramaiia’ stands for sexual desire uparatasprha’ means ‘free 
from attachment.’—' The sisters being married’ is to be construed with 
‘ cessation of mother’s menstruation, ’ as also with ‘ the cessation of sexual 
intercourse ’ ; [ i.e., provision for the marriage of sisters must precede a division 
which takes place when the mother is past child-bearing, as also when it takes 
place on the father being devoid of sexual de^re],~(Vyava}tdramaynkhd, 
p. 96.) 

‘ Prattasu,’ married.— ‘ Boma/ia ’ is intercourse with women ;— the 
meaning is that ‘ when there is no desire for intercourse with women.’—' Sprhd ’ 
—for wealth.— (AfadaBapari/ata, p. 647.) 

This verse commends partition at the time stated. The meaning is that 
‘ when the mother has ceased to menstruate, and the father has become 
devoid of all desire.s,— even though he may not have accorded his consent, — 
such consent should be obtained by the sons somehow and the partition of the 
property made.’— (ViaiidacfeaTidra, 19. 2-4.) 


20. 13. 2.] ftg: i 


After the father has died, the sons shall divide their 
father’s property ; and the daughters shall divide the mo- 
ther’s property ; if the daughters are not alive, then their 
offspring. -(Narada, 13. 2.) [Quoted in Vivadaratnakara. 
p. 456 ; Vivcdachintamani, p. 194 ; DUyabhMga, p, 11.] 
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Notes 

The phrase ‘ pitaryurdhvam gate ’ (after the father has died) suffices to 
indicate that the property is to be divided by the sons, the addition of the 
word * ‘putral, ’ (sons) is fur the purpose of indicating that all kinds of sons — 
even the K^etraja and the like— are meant to be included. So that what the 
text means is that if any of the twelve kinds of sons is there, no one else is 
entitled to the property.— ‘ Pituli * (of the father) is meant to show that if 
there is any property acquired by any of the brothers through learning and such 
other means, that is not to be divided along with the father’s property. - The 
daughters shall divide the mother’s property if there are no daughters living, 
then their offspring shall divide it ; the pronoun ‘ tat ’ (their) in the compound 
‘ tadanvayah ’ (their offspring) must refer to the ‘ daughters, ’ which is the 
noun nearest to it. Such also is the opinion of Lak^mldhara. The Prakaaha 
and the Parijata have explained ' tadanvayah * as ‘the son, grandson and so 
forth of the daughter’ [i.e., the daughter’s male issue only, not the female 
\asae\.-(^Vivadaratnakara, p. 466.) 

The meaning may be taken to mean that the persons entitled to inherit the 
mother’s property are the daughters, and in the absence of these, the daugh- 
ters ’ sons ; so that the son has no title to it But this would not be right ; as 

there is nothing in the text to show that any one is meant to be excluded. — 
{Vivadachintamani, p. 194.) 

The text may be taken to mean that before they partition the property, 
the sons have no ownership over it, and yet the partition could not be the 
source of the ownership.— But the answer to this is that, inasmuch as it is 
only after the death of the father that the sons speak of the property as their 
‘ own,’ it is the death of the father that is to be regarded as the source of their 
ownership.— (iJoyofiftopa, p. 11.) 

21 . ftg; I 

^ II 

On the father’s death, the sons shall divide the father’s 
property ; there 'would be no ownership for the sons so long 
as the blemishless father is alive.— (Devala.) [Quoted in 
Smrtiehandrika, p. 600; Vivadaratnakara, p. 456; Dayabhdga, 
pp. 13, 28 ; Viramitrodaya, p. 624 ; Smrtitattva II, p. 162 ; 
VyavahWramayuIiha, p. 90 ; Dayanirnaya, 1. 1 — 9.] 


Notes 

The ‘ absence of ownership ’ here spoken of should be taken to mean only 
that they are not free to do what they like [and not that they have no 
ownership at all] ; because the ownership of the sons over their father's 
property has .been accepted in ordinary practice as having come to them by their 
very birth,— (SwrficAandriAo.) 

P, 3 
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le 

‘ bUm is/i less, ’—free from such defects as ‘ being an outcast ’ and the 
like. — ( Vivadaj'atnalrara. ) 

Devala here clearly declares the ‘ absence of ownership ’ over the father's 
property.— {Dai/abhaga. ) 

By the second half of the ver.se, Devala has clearly asserted the sons’ ‘ ab- 
sence of ownership ’ over the father’s property, during the lifetime of the latter, — 
as a reason why the partition is to be done after his death. Blemishless,’ 
free from such faults as being an ‘outcast’ and the like, which have been declared 
to be destructive of all rights.— fVir am itrodaj/a.l 

The view that “ even while the father is living and his ownership is intact, 
the ownership of the sons is also there, having been brought about by their 
very birth ” is set aside by this text.—' Blejiiishless,’ i.e., not an outcast. — 
(Smi titattva II,) 

The first half of the verse enjoins the time for partition, and what the second 
half asserts is only in commendation of that injunction, and it only means that the 
sons are not free to do what they like with the property, — and not that their 
ownership is not there at all.- ( VyavahSramayukha. ) 

‘Blemishless,’— i.e., free from such disabilities as being an outcast and so 
forth ; — ‘ father's property,’— i.e., the property that belonged to the father 
during his lifetime ; or the term ‘ pituk ’ (father’s) may mean that which has 
been obtained from the father. - Accardiag to Mishra what happens is that on 
the death of the father, the ownership of all his heirs appears over the entire pro- 
perty left by the father ; when the ‘partition’ takes place, this common owner- 
ship of all the heirs over the entire property is set aside, and the ownership of 
each one of them over a particular part of the property is brought about. This 
is the right view. —{D5i/anirHaj/o, 2.1. 1, et seg,) 

22. 2. 3 — 8. ] i 

The division of the property is to be done with the father’s 
permission.— (Baudhay ana, 2. 3-8.) [Quoted in VivMaratna- 
kara, p. 463 ; VivUdachandra, 19. 2-3 ; Dayabhaga, p. 28.] 

Notes 

The meaning is that during the father’s lifetime there can be no parti- 
tion of property without his permission.— (ViuodacAandm, 19. 2-3.) 

The implication of this is that the sons have no ownership over the 
property during the father’s lifetime.— (D5'ya6/t5ffo, p. 29.) 

or [ j). Z., ^ ] I 

Even though the father be unwilling, the property is 
to be partitioned, if he is too old or of perverted mind or 
iv.l., and) an invalid.'— or Hurlta.) [Quoted in 
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Mitak$aru, p. 617 ; MadanapUrijata, p. 647 ; AparWrka, p. 718 ; 
Vivadachintamani, p. 194 ; Vyavahwramayukha, p. 96.] 


Notes 

Even though the mother may not be past child-bearing, even if the father 
be unwilling,— if he happen to be unrighteous in his conduct or attacked by a 
protracted disease, -the property may be partitioned by the sons, if they so 
wish. — [Mitak§ara, pp. 617-618.) 

[' Protracted ’—f.e., incurable; ‘eha' is meant to include advanced age 
also. — ‘ unrighteous ’—this is what ‘ perverted mind ’ means; ' va ’—the mean- 
ing is that any of the disabilities of the father entitles the sons to partition the 
property.— (RalamfiAattj.i] 

‘ Of perverted mind,’ i.e., unrighteous in conduct.— iMa.danaparijata, 
p. 647.) 

' Of perverted mind,’ i.e., with mind diverted or disgusted. In the 
event of the father being fit,— and not in any way disabled — there can be 
partition only with his permission.— (Vivadachintamani, p. 194.) 

‘ Akame,— i.e., not having the desire to divide the property (says the 
Madanaratna).—’ of perverted mind.’— i.e., unrighteous in conduct. The 
meaning is that there can be partition even when the father is unwilling. — 
{Vyavaharamaijukha, p. 96.) 

24. (?) ] I 

While the parents are alive, the son is not independent 
even though he may have become old. (?) [Quoted in Mitak- 
^ara, p, 648.] 


Notes 

This ‘ absence of independence ’ pertains to such property as has been 
acquired by the father and the mother.— (Jftiofttraro, p. 648.) 

25. II, p. 31.] 35ll: l 

Those who have their fathers, those whose father and 
mother are alive,— have no power. It is only after the death 
of the parents that there can be partition of the inheritance 
in the shape .of the father’s pioperty. —{Arthashaatra II, 
P. 31.) 

26. 25. 1.] wta*irt wsn[f?r5t: i 
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After the death of both parents, division (of property) 
among brothers has been ordained ; it has been permitted 
also during their lifetime, if the mother is past child-bear- 
ing. — (Brhaspati, 25. 1.) [Quoted in DayabhUga, pp. 26 — 60 ; 
.Viramitrodaya, p. 652 ; Vyavahairamayukha, p. 94.] 


Notes 

This refers to the division of the grandfather’s property ; and not to 
the father’s (self-acquired) property. Nor can it refer to the mother’s pro- 
perty ; for, if the mother’s property were to be divided by the sons among them- 
selves, she would be left without any property. Hence the whole text must 
refer to the grandfather’s property.— (Doyniiliosro, p. 26. )— While even one 
of the parents is alive, partition would not be right ; it would be right only on 
the death of both parents. When the mother is past child-bearing, but is alive, 
there could be no partition of her property ; the partition among the brothers 
here spoken of, therefore, must refer to the father’s property.— (/ft td., p. 60.) 

This is a denial of the view that ' Father’s property may be divided during 
the mother’s lifetime, and mother’s property during the father’s lifetime ’ 
(see quotation from Saiigrahakara below).- (Vyavaharamayukha, p. 94.) 

27 . wraft i 

Cf%: (I 

The property of the father may be divided even while 
the mother is alive ; as the mother, by herself, apart from 
her husband, has no ownership.— The property of the mother 
also may be divided while the father is alive ; as, so long as 
her children are there, the husband has no ownership over 
the woman’s property.— (Sawpraftaftora, Smrtisangraha.) 
[Quoted in SmrtichandrikU, p. 599 ; Parasharamadhava, p. 327 ; 
Viramitrodaya, p. 551 ; Vyavaharamayukha, p. 94.] 


Notes 

'This implies that the property of the father shall not be divided by the 
sons while the father is alive ; nor the mother's property while the mother is 
alive.— (Smrticfta^rifco, p. 599.) 

After the death of her husband, the wife has no ownership over his pro- 
perty ; after the death of the wife, the husband has no ownership over the 
wife’s property so long as she has any children ; hence it is only right that even 
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during the mother’s lifetime, the father’s property should be partitioned, 
vice versa.~(Parasharamadhava, p. 327.) 

On the death of the husband, while the sons are there, the wife has no 
ownership over her husband’s property ; hence even during her lifetime, the 
sons may divide their father's property. Similarly, while her children are there, 
the husband has no ownership over Lis wife’s property ; hence even during the 
father’s lifetime, the sons are entitled to divide their mother’s property.— 
{Viramitrodaya, p. 551.) 

28. I q S^T 

gqr: ?r4si4^wtqicrf5!Tit^ ftaft i 

After this the division of property. While the father 
is living, the sons shall not divide the property, — even that 
which may have been acquired by them subsequently ; while 
the father is alive and free from blemish, the sons have no 
independent concern with wealth and spiritual merit.— {Shankha- 
Likhita.) [Quoted in Vivadaratnnkara, p. 456 ; AparWrka, 
p. 718 ; VyavahWramayUkha, p. 90.] 


Notes 

‘ Acquired subsequently,'— i.e., acquired conjointly by the capable sons, 
mdependently of the father, by learning and other means.— {Vivadaratnakara, 
p. 466.) 

‘ Na jiuati, etc., prohibits partition during the father’s lifetime; what 
follows is only a declamatory declaration in support of that prohibition ; the 
meaning being simply that during the father’s lifetime, the sons are not free 
to do what they like. — ‘ Tat/i,’ by the sons . — ‘ Pashchat,’ i.e., after their 
birth. — ‘Acquired,’ by means of gifts and other sources.— Thus the sense 
of the passage is that— ‘ When with their own self-acquired property the sons 
are not free to do what they like, daring the father’s lifetime, how much 
more would it be so in regard to the property of their father himself ? ’ This 
absence of freedom is with regard to partition, the performance of rites 
calculated to bring rewards, cainying on business and such acts.— (.Vj^awo- 
haramayukha.) 

29. i 

gst 'sr qq ii 

Partition has been ordained for those who have obtained 
majority ; by males, majority is attained in the sixteenth 
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year. — {KutyUyana.) [Quoted in Apararka, p. 722 ; and 
Vivadachandra, 20. 1—10.] 


Notes 

‘ Attaining of majority’ has been mentioned only by way of illustration ; 
‘ learning of the Veda ’ also is a necessary condition. — (Apararka, p. 722.) 

There can be no partition with minors; nor can there be ‘reunion’ with 
them; as partition is a necessary antecedent to * tbotAoti.’ —(Vivadachandra, 
2. 1 - 10 .) 

• 

30. hi I 

If the'younger brothers have not completed their study 
of the Vedas, they should live together. - (fiarjia.) [Quoted 
in Apararka, p. 722 ] 


Notes 

What is meant is that just as there should be no partition among- brothers 
before ail of them have attained majority,— so also before they have all 
completed their Vedic study.— (Aporarfca.) 

31. 51 i 

While the father is living, the sons have no freedom in re- 
gard to the appropriating, giving away or realising property. — 
(Hanta.) [Quoted in Vivadaratnakara, p. 459 ; Smrtitattva II, 
p. 178: Vyavaharamayukha, p. 90.] 

Notes 

‘ Artkddana,’ taking for himself, without the father's permission, what 
belongs to - all ; the Parijata however explains it as ‘ acquiring wealth.’— 
‘ Visarga ’ is giving away ; — ‘ a/c??po,’ realising dues from debtors.— 
(Vivadaratnakara, pp. 469-460.) 

The sons are not free to do what they like with the property— in regard 
to such acts as partition, the performance of rites calculated to bring rewards, 
carrying on business and so forth. — The terms ‘ addna ’ and ‘ visarga ’ 
stand for carrying on business, — 'dk^epa,' for reprimanding slave-gprls 
and such acts. So says Madana.— ( VpasafeSrantav/u/cAo, p. 90.) 

32. ^ 

I 



TIME OF PARTITION 


28 


While the father is living, there ean be partition of the 
property only when permitted by him ; and this should be 
done in the rightful manner, either publicly or privately.— 
(Shankha-Likhita.) [Quoted in Smrtichandrika, p. 607; 
Vivadaratnahara, pp, 29, 463.] 


Notes 

The partition of property during the father’s lifetime may be done 
‘ publicly ’ —in the presence of relatives, —or ‘privately,’ — and in a manner 
in keeping with righteousness. — (Smrtichandrika.) 

‘ Permitted,’ —hy the father. — ‘ Publicly,’— in the presence of umpires ; — 
' privately,’— not in the presence of umpires.— ( Vivddaratnakara. ) 

This indicates that during the father’s lifetime, the sons have no owner- 
ship of the property and that their partition- is dependent upon the father’s 
v/ish.—\,Ddyabhdga, p. 29.) 

:13. ] (a) 3^: 

I (b) H i 

I [ v.l, mgc- 

(a) On the father becoming disabled, the eldest brother 
shall carry on the business of the family ; or with his per- 
mission, the next brother who may have knowledge of 
business.— (6) There shall be no partition of the property if 
the father is unwilling. If the father has become too old, 
or of demented mind, or attacked by a long illness, the eldest 
brother shall guard the property of all others in the same 
manner as the father ; as the property is the basis of the 
family ; and those whose father is alive are not independent. 
Similarly while the mother is alive. — (.Shankha-Likhita.) 
[Quoted in Vivddaratnakara, p. 460 ; Smrtitattva II, p. 178; 
Vyavahd,ramayukha, p. 96.] 


Notes 

‘ Anantarah,’ younger biothei Tadanurnatena,’ with the permis- 
sion of the eldest brother ;—yiparItac7ieta8«,’ with mind demented through 
the effects of the wind-humour.— ‘ fiTMtwwftrtm ’ maintenance of the family;— 
‘ asvatantrdli,’ not independent or free, i.e., not entitled to give away and 
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so forth;— ‘ woforj/opi BO long as the mother, po^ssed of excellent 
qualities, is alive, the sons are not free to giveaway, etc.— ( Vii;5dorafno- 
kara.) 

The meaning is that if the father is incapable, or attacked by a protracted 
illness, the eldest brother, while vetoing partition, shall look after the house- 
hold.— (Swirtitattro II.) 

‘ Anantarah ’—younger brother.— (Vj/auofeoraJnoj/tiAAo.) 

34. 13. 37. ] i 

Among undivided brothers, there is a single (common) 
performance of religious duties ; after division, each has 
to perform the religious duties separately. — (Narada, 13. 37.) 
[Quoted in Vlramitrodaya, p. 549 ; Smrtitattva II, p, 164.] 


Notes 

Whatever act— either for visible (temporal) purpose or for invisible, 
(spiritual), purpose,— is done with the help of the property that has not been 
partitioned, — the reward of that act accrues to all the coparceners. — ( Vtra- 
mitrodaya, p. 549 ; also SmtHtaUva II, p, 164.) 

35. ] «ra»irr sfhfrl; f^.- i 

It has been laid down that during the lifetime of the 
parents, the brothers should live together ; on the death of 
the parents, if they become separated, their righteousness 
becomes augmented.— (Fj/osa.) [Quoted in SmrtichandHka, 
p. 606 ; Apararka, p. 719 ; Dayabhaga, p. 60 ; Vlramitrodaya, 
p. 575.] 


Notes 

After the brothers have completed the study of the Veda, and are fully 
competent to I. erf orm the Agnihotra &ad other rites, it is better that they 
should become separated.— (Aparor/fco, p. 719.) 

The injunction of ‘ living together ’ serves to forbid partition ; and par- 
tition is also forbidden for those whose parents are alive; when the text speaks 
of the ‘parents,’ both father and mother are not meant; the meaning being 
that there should be no partition while either of the two parents is alive; 
it would be right and proper only after the death of both.~{Dayabhaga, 

p. 60.) 

Vlramitrodaya (p. 575) repeats the exact words of Dayabhaga. 
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Section 1 (d) 

VIRTUE OF PARTITION 

86. *13 9. 111.] ijg swjgf ^«in gr i 

aw ti 

Thus may they live either jointly, or separately, with 
a view to spiritual merit : by separate living, merit prospers ; 
hence separation is meritorious.— [Man u, 9, 111.) [Quoted in 
Apararka, pp. 719, 722 ; Parasharamadhava, p. 333 ; Vivada- 
ratnUkara, p. 459 ; Vivadachintamani, p. 195 ; Ddyabhaga, 
pp. 16, 21 ; Viramitrodaya, p. 557 ; Vivadachandra, 19. 2. 2.] 


Notes 

Inasmuch as no one voluntarily incurs any responsibilities regarding the 
performance of Jyotistoma and other sacrifices, the text recommends separa- 
tion, with a view to the performance of such acts. It does not mean that 
non-separation is sinful ; all that is meant is that separation is meritorious. 
—{Medhatitht.) 

‘Prthagvd,’—i.e., if they are intent upon righteousness.— ‘Prt/ioyvwar- 
dhate,' becomes greater.— ‘Phormj/a,’ meritorious,— (Sarvo/naworaz/aao.') 

Brothers, not divided, should live together ; but with a desire to acquire 
spiritual merit, they should divide and live separately; and if they live 
separately, each of them performs separately the five ‘ great sacrifices ' and 
other religious acts, and thereby ‘ merit prospers.’ For this reason the act of 
separation serves the purposes of righteousness. Brhaspati has also said—' So long 
as they live and have their dinner together, the worshipping of Gods, Pitrs and 
Brrihmanas is done only once ; when they become separated, it is done in the 
house of each of them.’ — {Kulluka.) 

Having declared that they should live together after the father’s death, 
the text goes on to add that if they are inclined to be righteous, they should 
divide. —'Dharmyd, ’ for the purpose of spiritual merit, not for the purpose of 
independence ; it is for this reason that the text has added the phrase ‘ with 
a view to spiritual merit,’ Says Brhaspati (see above in Kulluka). — (Bdgar 
vdnatida.) 

‘ They should live,’ i.e., the brothers should live.— (ilfo»daMO.)-^After 
the brothers have all studied the Veda and become competent to perform the 
Agnihotra and other rites, it is better that they should separate.— (ApararAro 
p. 719.)— It is not meant that after the death of the parents, they must 
separate.- p. 722.) 

After the father’s death, the brothers should effect separation, for the 
purpose of augmenting spiritual merit.— (Parasharamadhava, p. 333, where 
the text is attributed to PrajSpati.) 

F. 4 
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Inasmuch as joint property cannot be used by any coparcener according 
to his will, there can be no performance of any such rites as the Agnihotra 
and the like, which could be performed only with such wealth as belonged 
entirely to one’s own self ; for this reason the present text lays down separation 
as right and proper, for the purpose of the accomplishment of those rites. — 
* Prthagva dharniaJcaniyaya ' — This does not mean that if they did not separ- 
ate, sin would acci-ue to them ; all that is meant is that separation brings 
about spiritual merit. — {Vivadaratndkara, p. 459.) 

The brothers may separate, with a view to spiritual merit.— (Viva du- 
ehintdmani, p- 195.) 

There is no such restriction as that there must be separation. — (Ddyabhdga, 
p. 16.)— The terms ‘ saha-pTthagvd ’ and ' kamyayd ' serve to indicate that the 
wish of the brothers is the determining factor.— (/bid., p. 21.) 

Living together has been commended ; but for the purposes of augmenting 
spiritual merit, separation should be effected.— ' Zl/torwia ' here stands for 
such religious acts as the worshipping of gods and so forth ; as it is only these 
acts with regard to which it has been declared (by Brhaspati) that they should 
not be performed separately while the brothers are living together.— f Vira- 
mitrodaya, p. 557.) 


37. Ifwfe 25. 6. ] ^«eif i 

For those who live and cook their food together, ithere 
is only one (common) worship of Pitrs, Deities and Brahmanas ; 
for those who have separated, it should take place in each 
house separately, — (Brhaspati, 25. 6.) [Quoted in Apararlca, 
p. 719 ; Smrtichandrika, p. 607 ; Paraskaramadhava, p. 334; 
Vivadaratnakara, p. 459 ; Vivddachintamwni, p. 195 ; Vira- 
mitrodaya, p. 557 ; Vivadachandra, 10. 2-3,] 


Notes 

So long as by reason of their being too young, the property of the younger 
brothers has not been separated from that of the eldest brother,— there is no 
separate performance, by them, of such rites as the Vaishvadeva and the rest. 
—{Apardrka, p. 719.) 

‘Cooking their food together ’—means ‘so long as there has been no 
separation.’ — (Vivadaratnakara, p. 469.) 

When a joint property has been partitioned among the coparceners, each 
coparcener is free to perform sacrifices independently of the other coparceners; 
and in this manner partition brings about augmentation of spiritual merit. 
— (Vivadachiniamani, p. 195.) 


38. fiipiT 
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They may, if they wish, live together; united, they 
would clearly bring about prosperity. 

[Quoted in VivUdaratnakara, p. 456. ] 


Notes 

‘ So7)i/!Ot5,’—i.e., with one another’s sappoTt.—' VrddkimSchak^iran’ 
—would clearly bring about prosperity, i.o., would become prosperous.— 
{VivddamtnMara, p. 459.') 

39. 28. 4.] i 

After partition, there is augmentation of spiritual merit. 
—(Gautama, 28. 4.) [Quoted in Dayabha^a, p. 62.] 


Notes 

This should be understood to refer to partition made after the mother’s 

death.— (iJai/ttfi/iSpa, p. 62.) 


40. %Trdsi s?iri!it I 

II 

By partition, the sons make their paternal property their 
own ; it is only when their ownership has come about that ac- 
tions proceed ; therefore separation is conducive to spiritual 
merit.— {Sangrahakar a.) [Quoted in iSmfftcfta«driA:o, p. 607; 
Vlramitrodaya, p. 557.] 


Notes 

‘ Proceed,’ — i.e., the performance of Agnihotra and other rites, begin to 
be performed by them.— It is not right to say that the paternal property is made 
'^own ’ by the sons by partition. Because ownership is brought about by their 
very birth ; so that even before partition, the ownership is already there. — 
ISmrtichandrikd, p. 607.) 

‘ Proceed,’— are performed,— the Agnihotra and other rites {Vira- 

mitrodaya, p. 657.) 


41. 13. 39. ] ■ar l 
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Giving evidence, becoming surety, making gifts, receiving 
gifts, — these may be done by brothers among themselves only 
after they have separated,— not while they remain unse- 
parated.— (Narada, 13. 30.) [Quoted in Viramitrodaya, p. 549 ; 
Smriitattva II, p. 164.] 


Notes 

This prohibition is based upon (Viramitrodaya, p. 649.) 

The prohibition of mutual giving, etc., among undivided coparceners is 
quite equitable ; even before the gift is made, the ownership over that gift 
of the receiver of the gift is already there ; so that there could be no giving or 
receiving in the case. Similarly with giving evidence and standing surety.— 
(Smrtitattva II, p. 164.) 
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Section 1 (e) 

METHOD OF PARTITION 
42. 25. 7.] i 

«msWST^5TS«T |l 


Partition among- coparceners is declared to be by two 
methods: one, in accordance with seniority of age, and the 
other, by the allotment of equal shares.— [Brhaspati, 25.7.) 
[Quoted in Smrtitattva II, pp- 170, 193.] 


Notes 

Brhaspati here speaks of two kinds of partition, one in which additional 
shares are set apart for the elder brothers, the other in which no such shares ace 
set apart . — ‘In accordance with seniority of age’ —This Tstets to the case 
where the elder brothers get additional'shares. {Snirtitattva II, p. 170.) 

43. ng 9. 108.] prm; i 

waft aife: ii 

The eldest shall support the younger brothers, just as the 
father supports his sons ; and the younger brothers in duty 
bound shall behave towards the eldest brother like sons.— 
{Manu, 9. 108.) [Quoted in Dayabhaga, p. 121.] 

Notes 

They should be supported like sons; but they shall not be deprived of 
property on the ground of being younger in Sige.—[Medhatithi.) 

If there is no partition, the eldest brother shall support — with food and 
clothing and other things,— his younger brothers. — (Ifullu^a.) 

The meaning is that the younger brothers have as much right over the 
father’s property as over what has been acquired by the eldest brother without 
detriment to that property ; the only difference being that while even unedu- 
cated brothers have a right over the father's property, it is only the educated 
that are entitled to what has been acquired by the eldest brother — {Dayabhaga, 

pp. 121-122.) 

44. (?) 3 t 



CHAPTER I 


Land passes (from the possession of one to that of another) 
under six conditions : the consent of the village, of paternal 
relatives, of neighbours and of coparceners, and by giving gold 
and water. [Quoted in Mitak^ra, p. 612 ; Smrtitattva II, 
p. 176.] 


Notes 

The consent of the ‘ village ’ is held to be essential in view of the injunction 
that ‘ the acceptance of gifts should be done openly, specially in the case of 
immovable property ’ ; and is meant for the purpose of making the transaction 
known; and it is not meant that without such consent the transaction is invalid; 
— the consent of ‘ neighbours ’ is required for the purpose of removing all 
disputes regarding boundaries ; -the necessity of the consent of relatives has 
been already emphasised.— 'By giving gold and ii-ater.’— The selling of im- 
movable property having been deprecated, and its giving having been commend- 
ed, whenever such property is sold, the selling should be done in the’ manner 
of a gift, and as such accompanied by the gift of gold and water. — {Mitak^ara, 

p. 612.1 

After the property has been partitioned, the consent of the coparceners 
to any gift that may be made is required only for the purpose of setting aside 
all doubts regarding the boundaries of divided and undivided property ; and 
it is necessary in the same manner as the consent of the co- villagers, neighbours 
and the rest.— ‘BSyoda’ stands for the daughter’s son and the like; the 
paternal relations, ‘Jhati,’sre mentioned separately. — ‘Gold and Water ,’ — 
even when land is sold, the selling should, in the manner of gifts, be accom- 
panied by the giving of water and gold ; so says Vijaaneshvara.— (Swrtzfoftvo 
II, pp. 176-177.) 

45. II, p. 45.] snd: 

9nfir®r; [ v.l, ] 

II 

Whatever may be the law prevalent in the country, or 
among the caste, or in the corporation, or in the village,— 
according to that should there be disposal of inheritance; — 
says ^hrg\i, — {Arthashastra II, p. 45 ; and Katyayana.') 
[Quoted in Vivadaratnakara, p. 605 ; Smrtitattva II, p. 165.] 


Notes 

Partition of property is effected by the diversities of place and other things 
also.— (Smrtifotfwo, II, p. 165.) 
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Section 2 (a) 

WHAT CAN BE DIVIDED ? 

46- «i?*JT?isT ] 'IcriHf ^ [«.?., tw] ^ [ vd.. 


The property of the grandfather, the property of the 
father, and whatever else may have been self-acquired (by any 
individual', all this is divided at the time of partition among 
coparceners. — {Katyayana.) [Quoted in Smrtichandrika, 
p. 635 : Vivddaratnalcara, p 496 ; Vivadachintamani, p. 210 ; 
Dayabhaga, p. 105 ; Vibhagasara, 7. 1. 1 ; Dayanirnaya, 
14. 1. 10.] 


Notes 

‘ Self-acquired’— ■with the help of the andivided ancestral property. 
What is acquired without such help is not partible. All the three kinds of 
property (mentioned in the context) are divided;— that is to say, if there is 
no debt contracted by the grandfather and others remaining unpaid. If there 
is such debt, what is divided, is not the whole, but only what remains after 
the clearing oft of the debt. — (Svirtichandrika, p. 636.) 

‘ Self-acquired, '—i.e., in a manner other than that which would make the 
property entirely his own.— {Vivadaratiiakai-a, p. 496.) 

‘ Self-acquired’— with the help of the father’s property.— (VttiSrfo- 
ehintamani, p. 210) ‘ Svayamarjitam,’ acquired by oneself with the help 

of the father’s propeity. —{Vibhagasara, 7. 1. 1.) 

‘ Yaehchanyat ’ ; the cumulative particle ‘ cha ’ is to be construed with 
‘ svayam ’ ; the meaning being ' what has been self-acquired and also what 
has been acquired with that self-acquired property, by others ’ ; that is why 
the acquirer of the original property has a double share, as laid down by VyOsa 
(see sec. 52 helow).—{Ddyanirnaya, 14. 2. 1.) 

47. wg 13. 32.] fqggi^l [v.l, 

’T [v.L, (a) ^ an: (b) ^wafsira;] 
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CHAPTER i 

What is left after the discharge of the father’s obliga- 
tions, and what had been given away by the father [v.L, after 
the payment of the father’s debts], shall be divided by the 
brothers; so that the father may not remain a debtor. — 
{Narada, 13. 32.) [Quoted in Vivadaratnakara, p. 496; Vivada- 
chintamani, p. 210; DEyabhaga, p. 25; Viramitrodaya, p. 557 ; 
VibhEga^ra, 7. 1. 2.) 


Notes 

See Chapter II, sec. 285. 

‘ Pltrdayat .’ — The father’s liabilities. — Yaddattam,' what the father had 
promised to gpve.— All these liabilities should be cleared, and what remains of 
the property should ’be divided among themselves.— ( Vibhagasara, 7. 1. 3 ; 
also Dayanirnaya, 21. 2. 3.) 

‘ Pitrdaya ’—What had been promised by the father to other people. — 
The author of the Pralcaaha has read ‘ Pitrdana ’ ; it makes no difference in 
the meaning. — ( Vivadaratnakara, p- 496.) 

‘ Pl/rdai/a’— Father’s debts. — ‘Daftam ’-promised by the father to be 
given.— The meaning is that the sons shall, divide among themselves what 
remains after the father’s debts have been paid.~{V ivadachintamani, 
p. 210.) 

What is meant by this text is to lay down the necessity of paying the father’s 
debts, not the time for partition. —{DayafrASgc, p. 25; Viramitrodaya, pp. 
557-568.) 

48. «R«n?Rr] SEW [fij., 5 1 

The sons shall hand over (to the recipient) the property 
that may have been promised by the father as a loving gift, 
[or V. 1., shall pay off the debt and the gifts promised by the 
father], and then divide the remainder among themselves. — 
(KatyEyana.) [Quoted in VivEdaratnakara, p. 496 ; Smrtichan- 
drika, p. 635.] 


Notes 

The property that the father may have promised to some one, through 
his love for him,-that property should be given away, and the remainder 
should be divided. — {Vivadaratnakara, p. 496.) 

It is clear that this refers to cases where there is a lot of property to be 
partitioned.— (SmrticAandriAo, p. 635.) 
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Whatever is visible, in the shape of houses, fields, and 
quadrupeds, should be divided ; if there is a suspicion that 
something is being concealed, recourse should be had to 
ordeals!— (ifafj/ayana.) [Quoted in Smrtichandrika, pp. 645, 
636 ; Apararka, p. 723 ; Vivadaratnakara, p. 498 ; Smxtitattva 
II, p. 171 ; Vyavaharamayukha, p. 123.] 


Notes 

Irrespectively of the prohibition of the partition of the household and other 
things, the text lays down their partibility.— (SmrticAondrtfc^, p. 645.)— 
‘ Prafynyo ’ is ordeal, and that also of the particular kind called ‘ Koslia .' — 
(Ibid., p. 636.) 

Pralyaya is ordeal. — (Apararka. p. 723; Vipadarainakara, p. 498; 
and Smrtitattva II, p. 171.) 

50. [ v.l, 1% ] i 

WWRT ^I!ff «ig: II 

[ v.l, ] 

Household utensils, conveyances, milch cattle, orna- 
ments and servants, these are divided as they are found. 
If there is suspicion of concealment, recourse shall be had to 
ordeal, as declared by Bhrgu.-- (^Latyayamo.) [Quoted in 
Smrtichandrika, pp. 635, 636 ; Apararka, p. 723 ; Vivadaratna- 
Icara, p. 498 ; Parasharamadhava, p. 376 ; Smrtitattva, p. 171 ; 
Vyavaharamayukha, p. 123.] 


Notes 

' Aormiiia/t,’— servants, slaves and others.— ‘ Gsd/te.’— If there is any 
property that is concealed, —t.e., if deception is suspected, — recourse should 
be had to the ordeal called ' Kosha.’— [Smrtichandrika, p. 636, where the 
second variant of the text is attributed to Bj’haspati. ) 

‘ Kosha ’ here stands for all forms of ordeal.— (Apo?'ai‘fca, p. 723.) 

This makes clear the meaning of the foregoing text. — 'Grhopaskara’ 
stands for the pestle, the mortar or such articles. iforjn slaves 

and others.— The rest are well known.— ( Vivadaratnakara, p. 498.) 

The specification of ‘ kosha ’ is meant to exclude the other forms of 
ordeal. — (Parasharamadhava, p. 376.) 

‘ Gr/ioposfcttra,’— the pestle, the mortar, and such things. — ‘ Karminah ’ — 
slaves and others. — ‘Kosha ’—.a particular form of ordeal, the details of 
which may be found in the Divyatattva. The rest is well known.— (SOTrti- 
tattva 11, p. 171.) 

‘Karminah ’—slaves and others.— (Vyavaharamayukha, p. 123.) 

F. 6 
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5]. 2. 120.] w: ^??r: i 

In what accrues to the joint property [or, in what has 
arisen out of the joint property], the division shall be equal. — 
(Yaj'navalkya, 2. 120.) [Quoted in ParasharamSdhava, p. 378 ; 
Madanaparijata, p. 688 ; Vibhagasara, 4. 1- 4.] 


Notes 

See also Chapter II, Sec. 9. 

‘ Artkasamiitthana,’— Acquisition of property. If some property has 
been acquired by all the coparceners with mutual help, it should be divided 
equally among them.— (.Apororfca.) 

Among undivided brothers, if any one adds to the joint property by means 
of agriculture, trade or other means, — this additional property shall be divided 
equally ; the person who has acquired it will not have two abAies.—iMitakfara. ) 

‘ Samanyarthasamutthana ’—That property which has been earned by 
means of the joint property.— ' Tu. ’ emphasises the necessity of partition. 
Even though the property may have been acquired by the bodily labour and 
other efforts by any one coparcener, it should be divided equally. But this 
shall be so only in the case of brothers, not of all kinds of coparceners.— 
iViahvarupa.) 

When aU the brothers have acquired a property jointly by such means 
as agriculture, trade and the like, the division shall be equal among all of 
them. The particle 'tu,' serves to differentiate this case from that of the 
property that may have been acquired by a brother independently of the 
(joint) ancestral property, which latter is not partible.— (Firomitrodayn, Com- 
mentary on Tajfiavalkya.) 

This refers to cases where the property has been acquired by means 
other than learning,- such as agriculture and the like— (Parasharamadhava, 
p. 378.) 

If the joint property has been augmented by means of agriculture, trade 
and other means, the addition shall be divided equally among all ; and the 
individual acquirer shall not have two shares.— {Madanaparijata, p. 688.) 

‘ Samutthana ’ is increase, augmentation. The meaning is that the 
acquirer does not do any thing more than the others. This refers to cases when 
the acquisition has been equaX.— {Vibhagasara, 4. 1—4.) 

52. ?fiiifw?tr [v.L, I 

ftw ^ ii 

If any one of the brothers, while depending upon the 
joint property, acquires, by bravery and such other means, 
any such property as conveyance and weapons, the brothers 



WHAT CAN BE DIVIDED 


85 


shall share that property ; two shares out of it should go to 
the acquirer and the remainder shall be divided equally among 
the rest.— (Fi/Ssa.) [Quoted in SmrtichandriM, p. 640; 
VivadaratnUkara, p. 508 ; Apararka, p. 725 ; Parashara- 
mMhava, p. 379 ; Dayabhaga, pp. 107, 111 ; Madanaparijata, 
p. 688 ; Smrtiiattva II, p. 176 ; Vyavaharamayukha, p. 127; 
Vibhagamra, 3. 2—11, 9. 1—12 ; DUyanirnaya, 14. 2. 1.] 


Notes 

‘ Joint property ’—Property belonging to those not separated the 
term ‘ brothers ’ stands here for coparceners in general.— ‘ By bravery 
and such other means, ’—this is meant to indicate the partibility of all those 
other kinds of property which a coparcener may obtain in marriage and so forth, 
on the basis of the joint property. — (Sm rtichandrika, p. 640.1 

This should be taken as applying to all those kinds of property obtained 
by learning, bravery and the like, which do not fall within those specifically 
declared to be impartible. — {Vivddaratridkara, p. 508.1 

The acquirer worked through his body as also through the property, while 
the other cosharers worked through the property only ; hence it is only equitable 
that the former should have a double shere.—iDayanirnaya, 14. 2-3.) 

This refers to cases where the additional property has been acquired with 
the help of the ance-stral property.— (ApororAa, p. 726.) 

Just as in the case of the property acquired by learning, through the help 
of the property of the father and others, so also in the property acquired by 
bravely and other means, — the acquirer is entitled to two shares. — (Para- 
sharamadhava, p. 379.1 

The mere fact of a property having been obtained by’, bravery and other 
means does not make it impartible ; under certain circumstances, such property 
also is partible, e.g., this text speaks of partition of such property when 
acquired with the help of the joint property.— {Dayabhaga, p, 107.)— This text 
lays down a double share for the earner in the property that he may have 
acquired by drawing upon the joint property.— When however the 
property in question has been acquired by the earner entirely with the opera- 
tions of his own body and with the help of his own personal property,— he 
receives.not only two shares, but much more ; in fact, he receives the whole of 
it. — (Ibid., p. 111.) 

This provides an exception to the general rule that the gains of bravery 
and other means are not partible. — {Mada-tapdrijata, p. 688.) 

‘ Brothers,’— Tide term stands for all members of the joint family, 
uncle and the rest.— If, in the earning, some injury has been caused to the 
joint property, the share received by the coparceners in the newly acquired 
property shall be in proportion to his share in the loss sustained by the joint 
property ; such is the view of Dayabhaga. — (Smrtitattva n,'p. 176.) 

One who has earned more with the help of the joint property shall receive 
a double share,— ( Vlbhagasdra, 4. 1-2.) This refers to cases where the additional 
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property has been acquired with the help of the joint property. Shanryadt ' 
stands for ‘ that of which Bravery is the first ’-so that Learning also 
becomes included ; and in all ‘gains of learning,’ defined by KatySyana, 
the acquirer receives a double sh&re. — (Ibid., 9. 2. 1.) 

53. 25. 14.] m fT5r*HHf%iT: l 

What has been acquired conjointly,— in that all are equal 
sharers. - iBrhaspati, 25. 14.) [Quoted in MitUksara, p. 636.] 

Notes 

See Chapter II, sec. 260, and Chapter V, sec. 19. 

54. I 

jsrg'iTV B *icr: ii 

When, after having partitioned the paternal property, 
several brothers live together, they shall divide the property 
(that may be acquired by any one of them),— the acquirer 
receiving a double aYiare.—iKStyUyana.) [Quoted in 
DayabfiSga, p. 110.] 


Notes 

The meaning of this, as explained by Shrrkara, is that among reunited 
brothers, if any one acquires new property with the help of the joint property, 
it will be divided among them ; the acquirer receiving a double share and the 

others, one share each And the sense of the original text and this explanation 

appears to be that - ‘ Where the new property has been acquired without the help 
of the joint property, it belongs to the acquirer only, even though he may be a 
member of a reunited joint family ; and such property will not be regarded as 
‘ joint property that such is the sense follows from the fact that no additional 
share is found to have been prescribed for the acquirer in cases where the acqui- 
sition has been without the help of the joint property. Such being the case, the 
rule embodied in the text should apply to cases where there has been no separation 
at all ; as the only condition— that of living together — would be fulfilled in 
that case also. Inasmuch as the text can be taken as laying down a double share 
for the person who has acquired the property with the help of the joint property, 
it would not be proper to take it only as applying to the case of reunited 
coparceners.— (Hoi/obfcaya, pp. 110-111.) 

55. 17. 51.] ^ h f^5^i 

Among them (brothers or coparceners) if any one 
has acquired something by himself, he shall receive 
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a double share. — {Vasi^tha, 17. 51.) [Quoted in Parasharama- 
dhava, p. 878 ; Vivadaratnahara, p. 508 ; Vibhagasara, 4. 1. 1.] 


Notes 

This prescribes a double share for the acquirer in the property that he 
has acquired with the help of the paternal property. — (Paras AammSdliauo, 
p. 378.) 

If among several coparceners, any one acquires, with the help of the joint 
property, something by agriculture and other means, he shall receive a double 
share, the rest receiving only one share esLch.—(Vivadaratnakara, p. 508.) 

The meaning is that one who is superior in learning and other qualities is 
entitled to two ah&res.— (Vibhagasara, 4.1.1.) 

56. 9. 204.] ftgft vd | 

Hud feaif qiflisi: ii 

Whatever property the eldest brother acquires after 
the death of the father, a share of that shall belong to the 
younger brothers, if they are devoted to learning. — (Manu, 
9. 204.) [Quoted in Apararka, p. 725 ; MitB.k§a>% p. 635 ; 
Vivadaratnahara, p. 507 ; PUyabhSga, p. 121 ; VivUdachandra, 
22 . 1 . 1 .] 


Notes 

If the elder brother acquires more property, either through a hereditary 
friend, or from the king or his ministers or priests, or out of the farm by the 
employment of special methods,— such property shall be common to all the 
brothers, and the eldest brother shall entertjtin no such notion as that ‘ this 
property, which was not acquired by our father, has been acquired by me, 
through my own efforts, and hence it is mine only.’ — ‘Devoted to learning,’ — 
this shows that the rule here laid down pertains to mechanics, artisans and 
others who subsist by their learning, such as physicians, dancers, musicians and 
so ioTt}a—(Medhatithi.) 

The eldest brother, who has not yet separated, shall give to the youngfer 
brothers a share in what he may acquire by proficiency in learning.— By 
specifying the eldest brother, the text implies that there is no such share for 
the elder brother in the property acquired by the younger brother in similar 
circumstances. — (Sarvajharidrayana.) 

On the father’s death, if the eldest brother, who has not been separated 
from his brothers, acquires property by bis own efforts, — in that property there 
should be a share for such of his younger brothers only as may be studying at 
the time, not for others. — [Kulluka and Rdghavnnanda.) 

Before laying down the impartibility of the gains of learning, the author 
mentions an exception to it. The ‘ property ’ meant here is what is acquired 
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by learning. — ‘ If they are devoted to learning’— Tbis shows, specially on the 
strength of what folbws in Mann, 9. 205, that the eldest brother, even though 
devoted to learning, is to have no share in what is acquired by learning by the 
younger brothers ; also because the text specially mentions the ' eldest ’ and 
‘ younger ’ brothers.— ( Nandana . ) 

‘ The eldest brother, ’—who is not separated.— (BamaeAawdro.) 

‘ Vtdyan«paHnali,'— engaged in acquiring knowledge ; this refers to 
the younger brothers.— (A porarfco, p. 725, where the text is attributed to 
NBrada.l 

This text has been taken to be indicative of the partibility of all those 
properties that have been acquired as friendly gifts and the like, by the eldest 

or the middle or the youngest brother,— among the younger and elder brothers 

But this is not right. In reality this text only provides an exception to the 
general rule that ‘ property acquired,— either before or after the father’s 
death, by individuals by way of friendly gifts and the like is not partible.’— 
{Mitdh^ard, pp. 635-636.) 

Whatever property the eldest brother acquires, by means of his excep- 
tional knowledge,— in that property acquired by the eldest brother, that brother 
will have two shares, and the younger brothers will have one such share each, if 
these latter are engaged in acquiring learning. — (V ivadamtn^kara, p. 507.) 

The meaning is that, inasmuch as according to Manu (9. 108) the eldest 
brother is to protect the younger brothers like a father, and the younger 
brothers are to obey him like their father,— it is only right that, stand- 
ing as they do in the relation of father and son,— just ns the younger brothers 
are partakers in the property left by their father, so also are they entitled to 
a share in what has been acquired by the eldest brother even without the help 
of the ancestral property ; there is however this difference that while to the 
father’s property even illiterate sons are entitled, to the property in question 
only the educated brothers are entitled.— (Do yafrAapo, pp. 121-122.) 

If the youn^r brothers are devoted to that learning by which the eldest 
brother has acquired the property, then after, the eldest has taken two shares 
out of it, the remainder is to be divided equally among the said younger 

brothers.— (Krradachandra, 22. 1. 1.) 

57. ] STTSTT i 

^ g II 

as# i 

Whatever debt may have been incurred, for purposes 
o the family, by the brother, the paternal uncle or the mother, 
should all be paid by the coparceners at the time of parti- 
tion. The debt shall be repaid to the creditor ; if the debt is 
denied by the other party, and the creditor proves it by 
adequate evidence, the debtor-party should be compelled to 

T&v&V \t.-mtya,yana.) [Quoted in Fipaiarafnafeara p 496 ] 



WHAT CAN BE DIVIDED 89 

Notes 

if, in regard to the debt incurred by the brother and others, there is 
denial and the matter becomes doubtful,— it should be made to be paid to the 
creditor, — only if after the denial, the creditor establishes it by means of 
proofs,— not otherwise.—! Kivadaratnofertro, p. 497.) 

58. \ '#iBT g wng i 

or J wwjf g li 

If a landed property of which the family had been 
dispossessed, is recovered, in due course, by any one of 
them, — the others shall receive their proper shares after 
having given up (to the recoverer) the fourth part (of the 
property). - (Shahkha,— or RsyashrAga, according to Apa- 
rarka.) [Quoted in Smrtichandrika, p. 642 Apararka, p. 724 ; 
MitaJcsara, p. 628 ; Parasharamadhava, p. 376 ; Madana- 
parijata, p. 684 ; Ddyabhaga, p. 129 ; Vlramitrodaya, p. 708 ; 
Smrtitattva II, pp. 166, 177 ; VyavahUramayukha, p. 124 ; 
VivMaratnUkara, p. 499 ; Dayanirnaya, 21. 2. I.] 


Notes 

The sons, grandsons and other descendants of the original proprietor 
having become dispossessed of ancestral landed property, by a stranger,— if 
any one of them recovers it, by his own efforts, he shall receive a fourth part 
of the property as his special share, and the remainder of the property shall 
be divided equally among all the coparceners, including the recoverer. Some 
people have explained this text as pertaining to the case of all kinds of property 
where the recovery has been made without any such agreement on the part 
of the coparceners as that ‘ if you succeed in recovering the property you 
may take it yourself.’— I S?nrticiia?idriA:o, p. 642.) 

What has been recovered without the consent of the coparceners,— of 
that the recoverer shall take for himself the fourth part, the rest being 
divided equally among the recoverer and the rest. What has been recovered 
with the consent of the coparceners is not to be divided among the coparce- 
ners, the recoverer retaining the whole of the recovered property (as declared 
by Yajfiavalkya, 2.119— see next section ‘ On What Cannot Be Partitioned ’).— 
{Apararka, p. 724.) 

Yajflavalkya (2. 119) having declared that any ancestral property that ia 
recovered by a coparcener after having been out of the possession of the family, 
cannot be shared with other coparcerfers,— the present text makes an exception 
in regard to landed property ; where the recoverer reserves a fourth of the 
property as his special share and divides the rest equally among himself and 
others.— (Mftakfard, p. 628.) 
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The ancestral property having been taken away by thieves and others,— if 
any one of the sons happen to recover it, with the consent of the others, it 
should belong to the recoverer alone ; but if it is landed property, the recoverer 
shall reserve for himself only the fourth part, the rest being divided equally 
among all. — (Pardaharamadhava, p. 676.) 

This is a special rule laid down by Sha&kha in regard to lands of which 
a family had been dispossessed but which has since been recovered ; the mean- 
ing is that a fourth part of the property shall be given to the person who has 
recovered it and the remainder of the land they shall divide equally among 
&\\.—{Madanaparijdta, p. 684.) 

Though the particle ‘ eva ' shows that the pecuniary and bodily efforts 
are all his own, yet the recoverer' s right over the land cannot be entirely 
his own ; in fact, he is entitled only to a fourth part of the redeemed land as 
his special share.— (Ddyabhdga, p. 129.) 

One-fourth of the redeemed property is to be given to the recoverer 
as the price of his effort ; and the remaining three- fourths shall be divided 
equally among all.— This is a special rule relating to such ancestral landed 
property as has been recovered without any injury to any ancestral property, 

entirely by means of bodily labour or by service and such other means. 

( Viramitrodaya, p. 708.) 

As a rule, an ancestral property having been taken away by a stranger by 
force, if any one of the coparceners recovers it, with the consent of the co- 
parceners, then he should not share it with ail the coparceners ; but in the 
case of landed property, it shall be as laid down in the teirt. What the Vivada- 
ratridkara has said regarding the nnauthoritative character of this text 
is not right ; because it has been quoted in the Mitdkiiard and the Ddyahhdga, 
and other works.— (Snirtitattva II, p. 177.) 

■The Vivddaratndicara (p. 499) attributes the text to HSrlta and adds 
that it has not been quoted in such authoritative works as the Start i' 
mahdrnava, Kdmadhenu, Kalpataru, ParijSta and the rest, and hence 
what is stated herein cannot be regarded as right. 

In this text, Shankha has laid down a special rule regarding the landed 
property that has been recovered. Out of the recovered property a fourth part 
shall be given to the recoverer and the remainder shall be divided equally 
among all the coparceners including the recoverer.- (Vy a w/ioromaj/5k/m. 


Where a landed property had been taken away by strangers, and not 
recovered by the father or the grandfather,-!! such property is recovered by 
the effort of any one of the brothers, then such brother will set apart the fourth 
part of the property as his additional share and divide the remainder equally 
with all his brothers. From this it is clear that the rule that ‘ when a coparcener 
has a^uired some property with the help of the joint property, he is to receive 
wo ^es applies to the case of properties other than land. - {Ddyunirnaya, 


59 . ^ ^ , 
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If a coparcener turns up, either after or before the 
partition has been made, — and if he proves the property to 
be a joint one, --he is entitled to a share in \t.-{Vyaaa.) 
[Quoted in Smrtichandrika, p. 643.] 

Notes 

This text lays down what is to be done if a coparcener discovers some land 
or other property that may have been concealed by another coparcener. The 
meaning is that if a coparcener discovers some property that had been con- 
cealed by another coparcener and proves it to be partible (joint), he shall receive 
a double share in that property. —(SmTtiehandrika, p. 643.) 

60 . f^sftrrfhwnit gi [ p./., 

«if4irt ftgrAsfv qr] i 

If in a joint family some property is acquired through 
bravery, by those who have acquired learning from a brother, 
or from the father, - [or v.l., among brothers who have 
acquired learning in the family from the father, if they have 
acquired property by bravery] that property should be 
divided— so says Byhaspati.— (iiraf^/aj/awa.) [Quoted in 
chandrikU, p. 638 ; Vivadaratnakara, p. 507 : VivadachintU- 
mani, p. 212 ; Parasharamadhava, p. 378 ; Vivadachandra, 
p. 21. 2-3 ; Smrtitattva II, p. 174 ; Vyavaharamayukha, 

p. 126.] 


Notes 

The meaning is that, in a joint ' family,’ if some members have acquired 
learning with the help of the father’s property, or with the help of the father,— 
any ‘ property ’ that they acquire ‘through bravery and the rest,’ i.e., by 
that learning, which is a ‘gain of learning,’ shall be partible, —so B.rhaspati 
has declared. —(Smrt?'cAand7"i/va, pp. 638-639.) 

Those brothers who have acquired learning ‘ in the family,' — from Hieit 
grandfather, uncle, and others, — or ‘from- the father himself,’— axaaa^' 
them, if there is any property that has been aequired by learning, bravery and 
the like, it should be divided among the brothers.— (ViBiidaratnoAorn, p. B07.) 

‘ I,en mint/, ’—Knowledge of weapons and of the sciences. Thus the mean- 
ing is that if one acquires property by means of learning acquired from the 
father or brothers, -in that property, the other brothers also have shares. - 
{Vivadachintamaai, p. 212.) 

If those, who have learnt the sciences from an uncle or the father, in the 
joint family, acquire property by means of bravery and the like, it is a ‘ gain 
of learning ’ which should be divided, — {Parasharamadhava, p. 378.) 

K. 6 
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The ‘ learning,’ meant Yiere ia hot the learning of the sciences, but the 
art of bravery which one displays under dangerous circumstances. -(FwSda- 
ehandra, 21. 2-3.) 

Among brothers who have acquired learning in the family itself, from 
the grandfather or the unde and others, or from the father, —if there is any pro- 
perty that has been acquired through learning or bravery, that property should be 
divided— so say the Kalpataru and the RatnSkara.—iSmrtitattva II, 
p. 174.) 

61. 13.10.] fgwr sig^f i 

wir h un^ai^ \v.l, (a) 

sgfA, (h) fwa>] fir Hg; ii 

If one brother maintains the family of another brother 
who is engaged in acquiring learning, the former shall receive 
a share in the wealth acquired by the latter through that 
learning,— even though he himself be illiterate.— (iVorada, 
13. 10.) [Quoted in Apararka, p. 725; Mitak§ara, p. 631; 
Smxtichandrikn, p. 638 ; Vivadaratnakara, p. 607 ; VivSda- 
chintamani, p. 213; PardsharamSdkava, p. 378; Ddyabhaga, 
p. 108 ; VivUdachandra, 21. 2—3 ; MadanapUrijota, p. 685 ; 
Viramiirodaya, p. 708 ; Smrtitattva II, p. 174 ; Vyavalv&ra- 
mayukha, p. 126; Vibhdgasara, 7. 2—ll;Dayanir'mya, 14. 2-9.] 


Notes 

While a brother is carrying on studies, if another brother supports his 
family,— even though he himself be ‘ashruta ’ — devoid of the knowledge of 
the Veda and the sciences, illiterate —he should receive a share in the wealth that 
may be acquired by means of that learning. ‘ Asutali, ’ ' childless, ’ is another 
reading for ‘ashrutah,’ ‘illiterate.’ This title to the property is not the 
natural one based upon the brotherly relationship, but an adventitious one due 
to the accident of the family of the learner having been maintained by the 
brother. Thus it follows that by itself, the gain of learning should not be 
partible . — (Balambhattl on Mitak^ara, p. 631.) 

‘ Ashrutdlj. ’—devoid of leaxidag.— (Vivadaratnakara, p. 607.) 

This shows that in some cases ‘ gains of learning ’ also are partible.— 
(Parasharamddhava, p. 378.) 

The implication of the singular number in ' bihhryat’ is that, this 
title to a share in the property would not belong to a number of brothers 
helping in this manner ; while one brother is acquiring learning, if another brother 
maintains the former’s family by spending his own wealth and by his own bodily 
exertions, he is entitled to a share in the property acquired through that 
learning.— (Daya&Aaga, p. 108 ; and Smrtitattva II, p. 174.) 
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This is meant to show the partibility of that ‘ gain of teaming ’ which has 
been acquired with the help of joint property. - ‘ Ashrtah ’ (which is another 
reading for ‘ ashrutdii’) means ‘devoid of teaming.’— (Smrtioliandrifco, 
p. 638.) 

If a brother maintains the dependents of another who is acquiring teaming, 
he receives a share in the property that may be acquired with the help of that 
leaTaiag.—CVivadachandra, 21. 2-3.) 

This lays down a special rule in regard to ‘ gains of learning.’-- ‘ Ashrutah’ 
means illiterate, according to the Madarmratna ; but in reality what it 
means is ‘ even though a share may not have been promised to him.’ — 
(Vyavaharamaynkha, p. 126.) 

It follows from this that, if the property has been acquired by means of the 
knowledge of weapons or sciences ieamt from strangers, during the course of 
which the family of the acquirer has not been supported by the coparceners,— 
then the property in question shall not be divided. -{Vi61i5ptts5ra, 8. 1. 1.) 

MsArutuA,’— illiterate. During the time that a brother is acquiring 
teaming, if some other brother maintains the former’s family with his wealth 
and labour, the latter should receive a share in whatever the former may acquire 
through his learDmg.—(Dayaniri>aya, 14. 2. 10.) 

62. SfFr%, 25. 82-83.] w ^ ^ i 

g u fw a ) #511 ?T«Tsinrar*i ii 

A single slave-girl shall be made to do work at the 
house of each coparcener, in accordance with their respective 
shares ; if there are many slave-girls, they shall be divided 
equally. The same rule applies to male-slaves also.’— 
[Brhaspati, 25. 82-83.) [Quoted in ParasharamUdhava, p. 380.] 


Notes 

If there is an odd number of slave-girls, they should be made to work, 
(at the houses of the several coparceners), by taina.~{Pardsharamadhava, p. 
380.) 


63. 28. 3.1. J 

Unlearned (coparceners) shall divide (their acquisition^), 
equally. — (Gautama, 28. 31.) [Quoted in Vivddaratn'Skarti,, 
p. 508; Vibhagasara, 9. 1—9.1 

Notes 

‘Unlearned,’ — i.e., not possessed of any such teaming as would make 
the acquisition such as could belong specifically to the acquirer alone. — ( Vivada- 
ratnakara, p. 508.) 

■ ' Wfc,. 
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t)4. 5ng 9. 206.] wf^^nsrf g i 

firwin: ?ira; ?rf^ w^ot ii 

If all the brothers are unlearned, and the property has 
been acquired by their labour, —the division shall be equal ; 
the property being. not ancestral. Such is the settled rule. — 
(Manu, 9. 20-5.). [Quoted in Vivadaratnakara, p. 507 ; 

Vivadachandra, 21, 2—9; VyavakaraTnayuhka, p. 128 ; Vibha- 
gasidra, 9. 1 — 9.] 


Notes 

‘Unlearned,’ i.e., devoted to agriculture, trade, service of the king and 
so forth.— In this case, no attention is to be paid to the larger or smaller 
amount of property acquired by them individually. But even so, if one of 
them happens to acquire a very large property, that of course is not to be 
divided among others.- This text is in reality meant to be prohibitive of the 
* preferential share ’ of the eldest brother.— If the difference in the properties 
acquired by them is small, then the shares shall be equal. — ‘ •property 
being not ancesfraf,’— this clearly indicates that this same rule applies also 
to the case of a childless person. — (Med/tatft At.) 

If all of them are unlearned, and have acquired wealth by going about 
here and there, without any detriment to the paternal property ; if the wealth 
has been acquired by trade and other means, with the paternal property, then 
no ‘preferential share’ is to be given to the eldest brother,— this is the 
meaning of the clause ‘ the property not being ancestral.’— (Sarvajna- 
ndrdyana.) 

If any wealth has been acquired by all the brothers by means of agriculture, 
trade, and such other means, then this wealth being the self-acquired property 
of the brothers,— and not ancestral, — ^it shall be divided equally among them ; 
and in what is not ancestral, the eldest brother shall receive no ‘preferen- 
tial share.’— (Xu/fiiAca.) 

If the brothers are devoid of learning and yet make an effort to acquire 
wealth,— its division shall be equal ; in regard to all property other than 
the ancestral ; in the case of the latter the division being unequal, there being 
a preferential share for the eldest brother. The sense is that those who have no 
learning and have made no efforts towards the acquiring of the wealth, 
shall have no share in that wealth. - {Baghavammda.) 

‘/AotoA,’— by such efforts as agriculture and the like.— ‘Apttrj/e,’— i.e., 
in the case of division not made by the father ; in the case of division made by 
the father, unequal division has been permitted,— (Nandrcna.) 

When all the brothers are unlearned and acquire wealth by agpriculture 
and other means, —in this property. Which is not ancestral, the division shall be 
equal, and no one shall be given a preferential share by reason of his having 
acquired a larger amount than the others. — {Vivadaratnakara, p. 508.) 
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Even when there is no ancestral property, if the unlearned brothers have 
acquired varying quantities of wealth, the division shall be equal; and one 
who may have acquired a larger amount shall not receive a larger share.— 
(Vivadctehandra, 21. 2—9.) 

‘ 2^3,’— Agriculture and other efforts.- Mpit7‘ye,'— without the help of 
the ancestral property. -( Vi/ava)iaramayMMa, p. l28.) 

‘ /fea,’— Agriculture and the like.— There is to be preferential share— such 
as the twentieth part and the like,— in this case. - ( Vibhdgasdra, 9. 1—10.) 

65. ^rhsii i 

whsif Hf fi 

That incurred by the father,— that incurred by oneself in 
connection with the father’s debts,— that incurred by oneself, - - 
all these debts should be cleared when there is partition amonp 
relatives.— [Quoted in Vivadaratnakara, p. 497.1 


Notes 

‘ Pitryam ’—that incurred by the father. — * Pitrnasambaddkam/ that 
incurred by oneself for the purpose of paying off the father’s debt. — ‘Atm'i- 
j/ow,’— that incurred by oneself for the sake of the family. — {Vivddaratna- 
kara, p. 497.1 

66. [t’./., %] 

^ i 

wra?iftr H [ v.L, 5 H J BNit 

t?# II 

Clothes and ornaments become exclusively one’s own, 
through the father’s favour ; but even though the father’s 
favour may be there, an immovable property does not become 
exclusively one’s own.- (Narada.) [Quoted in Smrtichandriko,, 
p 645 ; Vlramitrodaya, p. 709 ; Smrtitattva II, p. 167 ; Apa- 
rarka, p. 730.] 


Notes 

This provides an exception to the general rule that what had been given 
by the father to any one of the sons is not subject to partition among the 
sons. — {Apardrka, p. 30.1 

The rule that there is to be no partition of what any one of the sons had 
received from the father as a mark of favour is not applicable to the case 
of immovable property.— (Swrticftowdrifco, p. 646.) 
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The first line means that there is to be no partition of what had been 
received by a son from the father as a mark of his favour . — ‘ Bhiijyante’ 
(v.l., siddhyxnti) means that it is impartible. -(VTrowrtrorfoj/o, p. 709.1 

This refers to the grandfather’s property ; because, as regards the self- 
aequired property of the father,— even the immovable property that has 
been given by him to any one of his sons, would certainly remain the property 
of that son and could not be subject to partition . — (Smrtitattva II, p. 167.1 


3^ ^ SRItl n 

The debt that has been incurred (by a brother) for 
religious purposes, or for making a loving gift, or for his 
own benefit,— all this, on being known, shall be set aside (as 
to be paid wholly by the man who incurred it and not out 
of the joint stock); because there can be no gift out of an 
ancestral property (by any one coparcener on his own behalf). 
— {Kntynyana.) [Quoted in Vivadaratnakara, p. 497.] 


Notes 

The Kalpataru explains the meaning to be as follows : ' That part of the 
common property which a parcener has given away on his own behalf, either as a 
religious or an affectionate gift, — as also what he has advanced as loan, — when it 
becomes known, shall be partitioned ; because it is not right that any brother 
.should give away anything on his own behalf, out of the father’s property iwhich 
is joint).’— According to Prakdsha and the Parijata. the meaning is—’ That 
debt which one has incurred as common debt, but for his own specific religious 
purposes, — that debt which he has incurred for making a loving gift to another 
person,— and that debt which he has incurred for his own (enjoyment), — all 
this debt, when definitely ascertained, should be separated, set aside ; that is, • 
it should be paid entirely by the man who incurred it ; and it should not be 
paid out of the (joint) paternal property. ’ — In reality the text means all that 
is included in the two explanations.— (VtvadaratnSkara, pp. 497-498.) 
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SECTION (2) 

What cannot be divided 

G8. 118.] [b. 

I si sfi^Hii 

[Among undivided coparceners] if, without drawing upon 
the paternal property, some one has, by himself, acquired 
some property, or a friendly gift, or a marriage gift,— all this 
shall not be shared by the coparceners — ( YUjnavalkya, 
2. 118.) [Quoted in Vivadaratnakara, p. 501 ; Smrtichandrika, 
p. 641 ; Parasharamadhava, p. 376 ; Dayabhaga, pp. 106, 113 ; 
Madanaparijata, p. 683 ; Viramitrodaya, p, 707 ; Vyavahara- 
mayukha, p. 124.] 


Notes 

‘ Pitrdravyasya a uirodhsna,’— without causing any detriment, and with- 
out drawing upon, the paternal property.— 'Swaya/re,’ by himself, alone — 

‘ Vadoni/ot,’— whatever other additional property.— ‘ what he may 

have obtained from a friend, — ‘ Audvahikam,’ — what he may have obtained, 
in marriage from his father-in-law and others.— His coparceners shall have 
nothing to do with alt this; i.e., it shall not be partitioned ; it shall remain the 
sole property of the person who has acquired it. To this same effect we have 
the texts of Manu and KStyilyana.— ( Apororfto.) 

Among undivided brothers— if some property has been acquired by one, 
without detriment to the paternal property, -as also if something has been 

obtained from a friend, or in marriage,— all this shall not belong to the other 

coparceners. As regards ‘ friendly gifts,’ it is to be impartible, even when 
obtained by drawing upon the paternal property; others have held that it is 
only the friendly gift and the like that are impartible when obtained without 
drawing upon the paternal property. But this could not be right in regard 
to the marriage-gift, because the marriage is performed with the help of the 
common property. - 1 V isvarvpa). 

Without drawing upon the property of the father and the mother, if 
property has been acquired by some one by himself, -also if something has 
been obtained from a friend, or at marriage,— all this shall not belong to the 
‘ coparceners.’ i.e., brothers.— The qualifying phrase ‘ pUrdraiiydvirodhena,’ 
qualifies all the three :— (o) ‘ Friendly gift obtained without detriment to the 
paternal property,’ (6) ‘marriage-gift obtained without drawing upon the paternal 
property * and so on. In regard to (<r', a friendly gift would be said to have been 
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obtained with detriment to the paternal property, if the gift were in return 
for some benefit previously conferred upon the friend out of the paternal pro- 
perty ; (6) the marriage gift would be said to have been obtained by drawing 
upon the paternal property, when it would be received at the marriage per- 
formed in the ^7 sura and such other forms in which the marriage-fee will have 
been paid out of the paternal property. If the qualifying phrase ‘ without 
drawing upon the paternal property ’ were not meant to qualify all, then there 
would be no point in mentioning the ' friendly gift ’ and the ‘ marriage gift ’ in 
thn present context. It might be argued that these have been added here with a 
view to show that these gifts are impartible even when obtained by drawing 
upon the paternal property. But this would be contrary to actual practice,— 
(Mitak^ara.) 

Without spending anything out of the parents’ property, if some one 
acquires some property by such means as trade and the like,— so also what 
is obtained from a friend -and what is obtained in marriage,— all this 
should not be sliared by the other ‘ coparceners, ’ i.e., brothers and the rest. 
Here the reason for iinpartibility lies in the fact that the property has been 
obtained without the help of the paternal property so says the I'?-afcosfici. 
But this is not right ; as in that case there would be no need for mentioning the 
‘friendly gift’ and Ihe ‘marriage gift’ separately. —{Vlramitrodaya 
Conimentarji on Yajnavalkya.) 

‘ ilnj/af ’-some property other than the ‘friendly gift’ and the rest.— 
( Vivadaratnakara, p. 601.) 

What has been obtained from friends and others is also impartible.— The 
exact meaning of this text has been made clear by Manu in the text— ‘Antt- 
vaghnan pitrdravyam shramena yadtiparjitan, etc.’ (9. 208 ; see below.)— 
‘ Pitrdravyam ’ stands for joint property.— (S7rej ficAandrf7£a, pp. 641-642.) 

(a) What has been acquired by one by means of agriculture and such 
other means, without drawing upon the parental property,— (6) what has been 
obtained by learning, etc.,— and I c) what has been obtained by mariiage,— all 
this does not belong to the brothers and other coparceners,— (/’arosAaro- 
madhava, p. 376.) 

The mention of the ‘ friendly gift,’ etc., is only by way of illustration ; as 
it is in such acquisitions that there is no drawing upon the paternal property. — 
(Dayabhdga, p. 106.) 

‘ Pitrdravydvirodhena,’—i.e., without any detriment to the paternal 
property ; this to be construed with every one of the three kinds of acquisi- 
tion mentioned, ‘friendly gift’ and the rest.— ‘ Maifram,’ obtained from 
friends;— ‘AwduafeiAam,’ obtained in marriage.— From what is said here it 
follows that the ‘ friendly gift ’ and the rest that may have been obtained by 
drawing upon the paternal property should be partitioned. - {Madanapdrijdta, 
p. 684. ) 

‘ FitrdrovyotiirodAena ’—applies to all the three kinds of property men- 
tioned here. If it were taken by itself, then the meaning would be that the 
friendly and other gifts that might have been obtained by drawing upon the 
paternal property are impartible ; and this would be contrary to the practice of 
all respectable persons, and also to the declaration of W\raAa—‘Kulumbam 
bibhriyad bhrdtuh, etc.’— ( Viramitrodaya, pp. 707-708.) 
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69. 9.208 18. 42.] wgrog; 

^ ] I 

a»i [d.;., ^ ?nf5»rffH || 

If one of them acquires something by his own labour 
without drawing on the patrimony,— that property, being 
acquired by his own effort, he need not give to others, unless 
he himself wishes it. —(Manu, 9. 208; Visnu, 18.42.) [Quoted 
in Apararka, p. 723; Mitaksara, p. 623; Vivadaratnakara, 
p. 501; VivUdachintUmani, p. 211; Paraaharamadhava, p. 
377 ; Madanaparijata, p. 685 ; Smrtichandrikd, pp. 642 ; 
DuyabkOga, p. 105, 113 ; Viramitrodaya, p. 708; Vyava- 
hSramayuJi^a, p. 124 ; Vihk&gasWra, 9.1—7 ; Dayanirnaya, 
14. 2-4. ] 

Notes 

The eharing of the gains of learning having been already precluded by a 
preceding verse (Manu, 9. 206), the present verse should be taken as laying 
down that one need not give what he himself acquires by agriculture and other 
vaea.T>&.~{Medhaiithi.) 

* Shrametia ,' — by work involving much labour * Svayamlhita,' his own 
unaided effort ‘ Nakamo datumarhati,’ he may give what little he wishes 
to give ; and there is no necessity for equal division. In what has been acquired 
without labour, there is to be equal division,— {SarvajHanarayana.) 

Without any detriment to the patrimony, whatever one acquires by labori- 
ous work in the shape of agriculture and the like, has been acquired by the man 
by his own effort ; and hence be need not give it to bis brotheia.—iKulluka.) 

‘ AnupapAnan ’—without drawing upon. — ' iAttaiatdAam,’ acquired by 
learning. —{Raghavdnanda. ) 

‘ Anupaghnan,’ not injuring, not drawing upon:— ' SAromena ,’ byagri- 
culture and such means all other cases (where equal division has been declared) 
are those in which all the brothers have put forth some effort towards the 
acquisition ; in the present case the acquisition has been due entirely to the 
effort of one man; hence there is no inconsistency — (Nandana.) 

‘ Anupaghna.n,’ not spending ; — * Svayamlhitalabdham,' acquired by his 
own effort.— (EamacAandra.) 

‘Shrama,' ‘labour,’ stands here for soldiering, agriculture and the like.— 
‘ Tha ’ is effort not involving labour, [According to this there would be two kinds 
of property mentioned in the text : (1) what is obtained by laborious work and 
(2) what is obtained by one’s own effort, not involving much labour.]— (Apa- 
rarka, p. 723.) 

‘ Shramsna,' by service, soldiering and the like. ’This text makes clear 
the sense of Yajnavaikya, 2. H8-119 (see 68, above.)— (ilfitSfcjoro, 8. 633-634, 
where the second line quoted is totally different ‘Dayadebhyo na tad dadyiid 
vidyaya labdhameva oka. ’ 

‘Shrama,’ service, and the like — ‘Ihita,’ agfriculture and the like. 
What is mentioned in the text is only illustrative, not exhaustive ; the meaning is 
F7. 
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that ‘ when a copatceiia; has aoqnired sonde property without drawing Upon the 
paternal property, that property is the exclusive property of the person acquiring 
it.’— (Virodocfcintomo'ji, p. 211.) 

‘ ShratkSna,’ agriculture and the like.— The term 'pitr,’ stands for 
undivided ooparceners in general.— (ParSaAaramadAava, p. 377.) 

‘ Shramena,’ by service, soldiering and the like.— (Jlfoda«opor»i5to, 
p. 685.) 

In this text Manu has made clear the meaning of Ysjaa. 3. 118. The 
term ‘pitr,’ stands for undivided coparceners in general.— ‘ Sftro»»e<»a,’ 
agriculture and such other means involving labour.—' Awupaghnan,’ without 
causing injury to.—{Smrtichandrika, pp. 641-642.) 

What has been acquired without drawing upon the paternal property has 
been declared by Manu and Vispu to be impartible. Since the patrimony 
has not been drawn upon, the other coparceners have not helped the acquisition 
with money ; and as the property has been acquired entirely by the man’s own 
effort and labour, the others have not helped with bodily work either ; hence 
what has been acquired must be the exclusive property of the person who has 
acquired it. * Svayamlhitalahdham,' this phrase states the ground for the 
property belonging to the acquirer only.— {Day abhSga, p. 105.)— ‘Anupaghnan’ 
should qualify * vidyddhana' also; because it has been declared that if the 
acquiring of learning has involved expenditure out of the patrimony, the gains 
of that learning have to be divided.— (fbtd-, p. 113.) 

‘Sferowisno, by service and such other means.— (V»romttrod5ya, p. 

708) 

‘ Shrama ’ stands for service and such other means ;— ‘ Ikita ’ is agri- 
culture and the like j all this is merely illustrative ; what is meant is that when 
a man has acquired something without the help of the joint property, it belongs 
to him absolutely.- (Vjftfeoposortt, 9. 1—8.) 

‘ Iioftowr’- service and the like;— * by his own effort, ’-such as ag:ricul- 
ture.— (Uayontrnoya, 14.2—5.1 

70. ] wiRiw i 

[ v.l. -w ] I 

If a man has acquired property by his own power, with- 
out recourse to the paternal property,— he shall not give that 
to his coparceners so also what may have been acquired by 
learning.— (Vj/5sa.) [Quoted in Vivadaratnakara, p. 502; 
Vivadachintamani, p. 211 ; Smrtichandrika.v. 642 ; myabhMga, 
pp. 106, 113 : Sinptitattva II, p. 173 ; VyavahaTamciyulAa, 
p. 125 ; VibhUgcisUra, 7. 1.— 9.] 

■ Notes 

The meaning is that if the learning by means of which the property bas 
been acquired with the help of the joint property, then that property shall be 
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divided ; but il the joint property has not been used in the acquiring of learning, 
then the gains of that learning shall not be divided.— (VibAopasSra, 7. 1—11.) 

The meaning is that ' what has been acquired without drawing upon the 
paternal property, as also what has been acquired by learning, —both of these 
are impartible. What has been acquired by learning is also impartible only when 
it has been acquired without drawing upon the common properly so sajs the 
FraJtSsba.— But this is not right ; as in that case there would be no sense in 
mentioning both in the text.— It might be argued that “ in view of the text of 
NSrada, Vaidyo, vaidydya, etc. (see above), the property that has been 
acquired by learning also with the help of the paternal property should be re- 
garded as partible.” — True ; but that would be so only where, like the property, 
the learning itself has been acquired with the help of the paternal property. It 
is for this reason that when K3tySyana declares the impartibility of the grains of 
learning, he prefaces it by the remark that the learning also should have 
been acquired without the help of the paternal property {vide texts. * Pcira- 
bkaktapradanena, etc., etc.’ above. —(Viuodocfcintojrtani, pp. 211-212.) 

‘Atiaahritya,’ ‘without having recourse to,’— for the purpose of the 
acquisition.— The term ‘ pitr ’ stands for undivided coparceners in general.— 
{Smrtichandrika, p. 642.) 

Since the text has used the general term ‘ by his own powers, ’ it follows 
that all kinds of property that have been acquired by ‘one’s own energy ’ are the 
exclusive property of the acquirer himself ; so that all that has been acquired with 
the help of one’s own self-acquired property, or by his own labour, is also his 
own exclusive property, and cannot be shared by his brothers. Inasmuch as 
even the ‘ gains of learning ’ that have been ' acquired by one’s own power ’ 
have been to be such as has to be shared with those brothers who are either 
equal or superior to the acquirer in learning, — all that the addition of the ‘ what 
has been acquired by learning ' in the present text can mean is the exclusion 
of such brothers as are either inferior to the acquirer in learning or entirely 
without learning. — {Dayabhaga, p. 106.)— All that the texts like the present 
one mean is that ‘ one must share with the coparceners all that property which 
one may have acquired with the help of the common properly the naming 
of ‘ valour ’ and the rest is meant only to be illustrative ; and for this reason 
there can be absolutely no authority for the view that ‘‘ a property is common 
simply because it has been acquired by a member of an undivided (joint) 
family.”- (Ibid., pp. 114-115.) 

71. *Tg9. 206. ] 3 *1^ 

The gains of learning shall be the sole property of the 
man by whom they have been acquired ; as also friendly pre- 
sents, marriage-presents, and presents in consideration of 
priestly functions. — (Manu, 9. 206.) [Quoted in AparSrka, 
p. 724 ; VivUdaratndkara, p. 499 ; VivSdachintdma^i, 
p. 210 ; Dayabhaga, pp. 106, 112, 120 ; Viv^achondra, 
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21. 1—9 ; VyavahUramayUkha, p. 124 ; VibhUgci^ra, 
7. 1-8.] 


Notes 

‘ Vidya ’—Teaching, etc., as also proficiency in an art.—' Maitram’ presents 
received from friends.— ‘Andvoiiifeom,’ in the shape of dowry and the like. 
This, stands for all that is received from the father-in-law’s house. Others 
explain it as any presents that are received in connection with one’s marriage. — 
‘ Madhuj:arkikam,’ in consideration of priestly functions. Though this also 
is included under ‘ gains of learning,' ' Vidyddhanam,' yet it has been men- 
tioned separately, because it is obtained by means of the special kind of work 
of officiating at sacrifices.— (ilfedAattfAt.) 

' Vidyddhanam The property acquired by means of learning ; this refers 
to brotbers.—' Maitram,’ got from friends. — ‘ Audvdhikam,' obtained from 
the wife’s lel&iives.—’ Madhuparkikam,’ ^obtained in connection with the 
honey-mixture and other offerings made to one by virtue of one’s being an 
accomplished student.— (Sarvajdaiiardyana.) 

Obtained by learning, friendship and marriage— what is obtained as a 
present at the time of the offering of honey-mixture. ‘ Tasyaiva bhavBt,’ 
shall be the sole property, etc., etc.— This is an exception to the general rule laid 
down in Manu, 9. 204 regarding the younger brothers being entitled to share in 
the property acquired hy the eldest brother after the death of the father. — 
‘ Vidyadhana,’ 'gains of learning,’ has been defined by KstySyana in the 
verse ‘ ParabhaktapraddnSTui, etc.’ (see below).— In view of this definition 
the explanation of the term ‘ Mddhuparkikam ’ as ' what is obtained in consi- 
deration of priestly functions ’—as provided by MedbBtitbi and Govindaroja— 
cannot be accepted ; as that would be included under ‘ Vidyadhana. ’— 
{.Kulliika.) 

What is stated here is that even though the brothers may not be separat- 
ed, what any one of them acquires by means of learning and other means shall 
not be divided. There are seven kinds of ' Vidyadhana ' (see KatySymia 
below) . . . ‘Mddhuparkikam,’ silver plates and other things received in 
connectiiai with the honey-mixture-offering.— (RogftovSnowdo.) 

‘ Vidyddhanam, ’ — what has been obtained by means of teaching and arts. 
‘Maitram,’ obtained from trieads.—’ Audvdhikam,’ obtained at the time 
of marriag^e.— ’ ' Mddhuparkikam,’ obtained at the time of the honey-mixture- 
off ering. — ( Nanidana. ) 

What one has acquired by means of learning shall not be given to the 
coparcener.— (i4 para rAa, p. 724.1 

' JWbitrow,’- what is obtained from friends ‘ Mddhuparkikam,’ 

obtained as a present of honour at the time of the ihoney-mixture-offering. — 
‘ Tasyaiva bhavBt,’—i.e., shall be impartible.— (Vtwodorotnaifcara, p. 499.) 

‘ Afoitram,’- what is received as a token of respect from friends; — 
‘ Mddhuparkikam ’—the Arhand, offering of vessels, etc., received along 
with the honey-mixture.— (ViDSdacAiwfoOTOP.ii, pp. 210-211.) 

Presents of friendship shall not be divided ( Vivddaehandra, 21. 1—9.) 



WHAT CANNOT BE DIVIDED 


53 


' Maitram Kceived from a friend as preaeat.—' Madhuparkikam,’ 
the presents received at reception (Arhana) and on other occasions.— 
( VibhSgasdra, 7, 1—8.) 


72. Hhw 28. 28.] lift sn«i#r i 

[ V.I., (a) CTJwfaef lw»rs Iw; wtf ^?r. i 
(i) l?i; ^ i ] 

The learned man shall not give his self-acquired pro- 
perty to his unlearned coparceners, unless he wishes to do 
so. [v.i.— The learned man shall give his self-acquired 
property to his learned coparceners, if he so wishes.]— (Gaw- 
tama, 28. 28.) [Quoted in VivadaratncLkara.p. 500: Parashara- 
mSdhava, p. 378; DUyabhaga, p. 108.] 


Notes 

i 

‘ Self-acquired,’— i.e., acquired through learning.— ‘ Votdi/o/i ’—one 
endowed with learning.— (Viv3daratn3I;ara, p. BOO.) 

Gautama here lays down that even out of the impartible gains of learning 
shares may be given to coparceners, by the desire of the acquirer.- (Paro- 
skaramadkava, p. 378, where the second readme: noted above has been 
adopted.) 

What one has acquired with the help of his own property, or by his own 
bodily exertion, he shall not, unless he so wishes it, give to his unlearned 
coparceners,— but he must give it to the learned ones. This refers only to the 
‘gains of learning.’— (Ddyabhdga, p. 108, which has adopted the third reading 
noted above.) 

73. 13. 1 1.] simid i 

A learned man may not give, against his will, a share in 
his self-acquired property- to the unlearned coparcener, unless 
it have been obtained with the help of the paternal pro- 
perty.— (IVsrodo, 13. 11.) [Quoted in AparUrka, p. 725 ; 
VivUdaratndkara, p. 600 ; VivMaehintamani, p. 211 ; 
SmrtiehandrikS, p. 639 ; ParEsharamadhava, p. 378 ; Vivada- 
chandra, 21.2—10; Vyavahuramayukha, p. 127; DEyabkaga, 
p. 108; VibhSgaaUra, 7. 1— 6 ; DWyanirnaya, 14. 2—5.] 
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Notes 

The meaning is as follows la) If a man, who has acquired learning while 
maintaining himself with food and dothing supplied out of the joint property, 
acquires wealth without the help of the joint properly,— then, he shall not 
give any share out of it to an unlearned coparcener (6) but if the ‘gain of 
learning ’ has been obtained with the help of the joint property, then a share 
in it has to be given to the. unlearned coparcener also ; —(c) if the joint property 
has not been drawn upon during the lime of the acquiring of learning, then 
no share need be given to any one else, even though at the time of the acquiring 
of the property itself the joint property may have been used ; in this case it be- 
longs to the learned man only ; this follows from the fact that Vygsa also, 
having declared the impartihility of what has been acquired by a coparcener 
without any help of the paternal property, has added the * gain of learning ' 
separately as not to be partitioned. It is for this reason that the irapartibility 
of the ‘ gains of learning,’ which is going to be spoken of later on, haS to be 
taken as referring to that case where the learning has been acquired by 
the man with the help of his own exclusive property, though at the time of the 
acquiring of the property, the joint property has been used. Such is the 
opinion of Haigyudha also. The author of the Prakasha and others however 
have explained all those texts that speak of ‘ gains of learning ’ (to be 
impartible) as pertaining to cases where the paternal property has not been 
drawn upon. But this is not right ; as in that case, there would be no sense in 
the mention of both.— (Fivadarotniifcaro, pp. 600-601.) 

It might be argued that “ this text of Narada indicates that even the 
property acquired by learning has to be divided, if it has been acquired with the 
help of the paternal property.” This is true ; but only in those cases where, 
the joint property has been drawn upon in the acquiring of learning, as well 
as in the acquirement of the property.— {Vivadaohintamani, pp. 211-212.) 

The meaning is that the learned man is not to give a share, against his 
wilL The ' property ’ mentioned in the first line is to be understood as that pro- 
perty acquired by learning which is impartible.— {Smrtichandrika, p. 641.) 

This refers to cases where the acquirer is unwilling to give a share. -(Poro- 
sharamadhava, p. 378.) 

The implication of this text is that the division is to be equal between two 
learned coparceners, even though the amounts of wealth acquired by them 
may be unequal.— (Vivadocftandro, 21. 2 — 10.) 

This prohibition (of partibility) is meant for those cases where the brothers 
have other property. If they have no other property, then a share has to be 
given to them also— says Madana.—{Vyavah3ramayukha, p. 127.) 

‘ Pitryam dravyam ’ here stands for common property ; if the ‘ gains of 
learning ' have not been acquired with the help of the common property, then 
the learned shall not give it to the unlearned ; but to the learned, he must 
give it,— even when it has been acquired without the help of the common 
property.— (Dayahhaga, p. 108.) 

The implication is that if the ‘ gains of learning ' have been mixed, up with 
the other properly, then it has to be given and if a coparcener, even though 
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teamed, has not earned anything,— then he also should not be allowed to share 
in the gains of learning of am1iier.—(Vihh3gasara, 7. 1 — 7.) 

The law on this point is briefly this Where the property concerned has been 
acquired by a co-sharer with the help of Hie ancestral property, through soldier- 
ing, trade and such other means, or by learning— that property shall be divided 
equally among all brothers, the acquirer himself receiving a doable share. — 
(Dayanirnaya, 14. 2—6.) 

74. 3 [p./., 'apngt] 1 

In no case shall the wealth gained by learning be given 
by the learned to the unlearned ; that wealth shall be given 
by the learned to those who may be equal or superior to him 
in learning.— (Ksfi/ai/ana.) [Quoted in Apararka, p. 725; 
VivcuiaratnMkara, p. 600 ; Smrtichandrika, p. 639 ; Paraahara- 
mUdhava, p. 379 ; Dayahhaga, p. 108 ; Smrtitattva II, p. 174 ; 
VyavahS-ramayukha, p. 126 ; VibhagasSra, 7. 2 — 9 ; Dayanir- 
naya, 14, 2—8.] 

Notes 

‘ Inno case shall it be given to the unlearned ones,’—i.e., even if 
the learned earner be willing to give it, he shall not do ao.—{SmrUchandrikn, 
p, 639.) 

Even though the learned earner be willing to give a share to the unlearned, 
he shall not do ao.—{Para8haramadhava, p. 379.) 

The term ‘ vidya ' (in the second line), occurring as it does, between the 
two terms ‘ aama ’ and * adhika, ’ is related to both these terms ; the sense 
being that shares are to be given to those only who are either equal or superior 
to the earner in learning, not to those who may be either inferior to him in 
ieaming or not possessed of any learning at all. — {Dayabhaga, p. 109. ) 

The term ' vidya ’ is to be construed with both the terms ‘ aama ’ and 
‘ adhika ’ ; hence the meaning is that shares are to be given to those who may 
be equal or superior to the earner in learning, and not to those who may be either 
inferior to him or entirely devoid of learning.—' Vaidyena,' by the teamed.— 
(Smrtitattva II, p. 174.) 

To one of superior or equal learning, it is not to be given as a gift ; what 
is meant is that the gains of the two persons shall be pooled together.— A man If 
possessing only a little wealth, has acquired much wealth by means of his 
learning, he shall receive a large share, as being tbe acquirer.— ( Vibhagasara, 
7. 2-10.) 

This means that in a case where the additional property has been acquired 
through learning, without the help of the patrimony, the acquirer should give a 
share out of it to such of his co-sharera as are either superior or equal to him in 
that leatning.— ‘ Vaidyena,’ by the learned. —(Dayamrnayo, 14. 2—8.) 
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75. 1 

%nn«i^ ?r^ aw apSanf h 

What is obtained by learning, wealth obtained by valour, 
and loving gifts,— these shall not be sought after by one’s co- 
parceners at the time of partition.— (F^aao.) [Quoted in 
Apararka, p. 726 ; Vivadaratnakara, p. 499 ; Sm^tichandrikM, 
p. 63Q; Parasharamddhava, p.Sn I Dayabh&ga, pp. 106, 113; 
Vyavahdramayukha, p. 124.] 


Notss 

‘ Shauryadhatwm ’—wealth obtained in war Saudayikam’ —tiAi has 
been defined by KatySyana in the text ' ndhaya kanyaya vSpi, ete.’-lViva- 
doratnakara, p. 500.) 

The term ‘ vidyaprdpta ’ does not stand for what may be obtained by 
any kind of learning, but for what is obtained by a special kind of learning — 
This sums up in brief all those various kinds of property that are acquired by 
means of various forms of leamit^,— all which ace impartible.— (SmctichaRd- 
rikd, p. 637.) 

' Saudayikam ’ is the gift that one receives, as a mark of favour, from 
one’s father, grandfather and other loving relatives.— (Daiya&ftSpa, p. 106; 
also 113.) 

This must be taken as referring to such property as has been acquired 
without detriment to the paternal property,— {Vyavakdramayvkha, p. 124.) 

76. sRnqfir ] i 

wtgsfijfinf ii 

What has been acquired by learning or valour or labour, 
wealth obtained along with the wife, presents received in 
consideration of priestly services, friendly presents, marriage- 
presents, -these properties of a brother are not partitioned 
among other brothers.— (PraiSpaft.) [Quoted in 5inrftcAond- 
rika, p. 642.] 


Notes 

‘Shrama,’—' Labour,’ stands for agriculture and such other operathms.— 
(.Smrtiehandrikd, p. 642.) 


77. SIR? 1 3. 6.] f|wi] 
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Property acquired by bravery, marriage-portion, and 
gains of learning, — these three are impartible ; as also the 
favour conferred by the father \v.l., paternal house”]. — (iVa- 
rada. 13. 6.' [Quoted in Apararkri, p. 730 ; Mitak^ara, p. 605; 
Fwodaraiwatora , p. 501 ; Vivadaehanc/ra, 21. 1 — 10 Uayabhaga, 
pp. 107, 113 ; Smrtituttru II, p. 175 ; Vyavahdmmayukha, 
p. 127 ; Dayavirnaya, 15. 1— 5.] 


Notes 

Here we have the prohibition of the {>artitinn of what has been obtained 
by a brother as a mark of favour (a lovinK Rift) from the father, before 
partition. — (MitTiktara, p. GO.o. ) 

Property acquired by valour is impartible. tVid^ilachamh-a, 21.1 10.) 

‘ Bharyddhana ’ is the' property obtained by one at the time of obtaining 
his wife, i.e., marriage-portion. With the exception of tho.se mentioned here, 
the rest shall be partitioned. -~(D5//a6/f5jfn, p. 107.1 

In view of the words of Bharadvri ja— • what has been obtained along 
with the wife,’ ■ the term ‘ bh iryddhana’ should be taken here as standing 
for the wealth obtained at the time of taking a wife, i.c., marriage-portion. 
If in place of ‘ f/io6/i«,’ we adopt the reading ‘ /lifra,’ the construction would 
be ‘ excepting these three the rest .shall be partitioned, so that these three are 
impartible.’— (.iS’wrfttnt/ra If, p. 175.) 

The meaning is that (1) what is acquired by learning, i2) the marriage-por- • 
tion. (3i the gains of learning, these three are impai-tible ; and so also is i4i 
the paternal house ireading ‘prdsdda’ for ' prusada) ‘ Bli,iiryddhaiio,m ' 
stands for the Doirry. - (Dd yu iiiruaya, I-"). 1 — 6.) 


Ng g ^ =9 iHiswrerfiD ii 

tig I 

^t^iTtiTsgg g ii 

What has been obtained by valour, or by learning, and 
what has been declared to be Stt’jdhana.—at the time of parti- 
tion all this shall not be partitioned by the coparceners. What- 
ever is given to the bridegroom at the time of marriage has 
been declared to be the property of the girl, and all that is not 
to be partitioned by his relatives.— (jfirai 2 /a.i/awa.) [Quoted in 
Smrtichandrika. p. 641 : Parashiramadliava, p. 379 ; Daya- 
bhMga, p. 75 ; Apararka, p. 751 ; Vivadachandra, 23. 2.1 ; 
Dayanirnaya, 11. 1-2.] 



58 CHAPTfiE I 

Notes 

See IV. ‘20. 

This lays down the impartibility of all kinds of ‘Strldhn.nn.' -{Sntrti- 
chatid-rika, p. 641.) 

Like the ‘gains of learning,’ wealth obtained by valour and other means 
also is impartible.~(/Vf rosAfl7-««iad/',o»a, p. 379.) 

‘ Uddishya ’ -i.e., what is given to the bridegroom with special reference 
to the bride- ‘ this that I give shall Belong to the girl ’ ; the rule will not apply 
where thei'e has been no such intention. Hence it is that the phrosc ‘ at the time 
of marriage ’ is only illustrative ; it is not meant that the rule is applicable to 
only such things as are actually given at the time of marriage ; in fact, whenever 
it is given, if it is given with the said intention, it comes under this rule.— 
{Dayabhaga, p. 75.) 

‘Given to the bridegroom/— with the understanding that what is given 
shall belong to the girl this does not apply to such gifts to the bridegroom 
as are not made with this understanding. -(Dii'ionirnn i/a, 11. 1-3.) 

79. 5{T5I [v.l., 1 5 

I 

g fR lp./., s^*] I 

ImfN g wjfai *rg; Hipnfia; i 

Whatever has been obtained at the time of marriage, 
along with the girl of one’s own caste, is the property obtained 
with the flftrZ, -pure and [w. 1., it is called dowry] conducive to 
prosperity. Whatever has come along with the wife is to 
be known as ‘ mamage-portion.’ -{Katyayana.) [Quoted in 
Smxtichandrilta, pp, 640-641 ; Apariirka, pp. 723-724 ; Vivada- 
ratnakara, p. 503; Vivadachandra, 21, 2. 5-6; Vyavaharama- 
yukha, p. 128 ; Dayabhaga, p. 126 ; Vivadachintamani, p. 213.] 


Notes 

These texts supply the definitions of ‘ Kanyagata ’ (obtained with the 
girl) and ‘ 7aiv5iiiA;o ’ (marriage-portion). ‘ Kanyagata m ’—wh&t has come 
along with the girl.— (Smrticftandrifco, pp. 640-641.) 

These texts describe that kind of ‘marriage-portion,’ which is not 
‘ common ’ property — (Vivddaratnaknra, p. 603.) 

The term ' Vaivahikam ’ ‘marriage-portion,’ does not stand for only 
.that which is given to the man by his father-in-law ; it has a technical signi- 
fication, made clear in these texts.- (Vivadachandra, 21. 2—5, 6.i 

‘ Kanyagatam ’ is what has been obtained in marriage, in the manner de- 
scribed in such rules as ‘ That is the Ar^a form of marriage in which the bride’s 
father receives a pair of bullocks ’ and so forth {Yajna., 1.59). Here also, 
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the property in question would be impartible, like ‘ gains of learning,’ only if it 
involved no injury to the paternal property.— t Vyavaharamaijulcha, p. 128.) 

‘ Bhartjaya sahagalatn ’—obtained at the time of marriage. — (Daya- 
hh'iya, p. 126.) 

Here Katytiyana describes that ‘ marriage-portion ’ which is not ‘ common ‘ 
property. -( Vivadachintnmani, p. 213.) 


80. ^i?*»T*r5T ] «n i 

q?vwiisi^rilsr 

eivr sTTH g f^QisTTH [v./., ii 

Where a man has acquired learning from others ^stran- 
gers', while living upon food supplied by others,— Whatever 
he obtains by means of that learning is called gains of learn- 
ing. — {Katyayana.) [Quoted in Apararka p. 72i ; MitEk^ara, 
p. 632i VivadaratnUkara, p. 502; Vivadachintamani, p. 212; 
SnirtichandrUia, p, 637 ; Parasharamadhava, p. 377 ; Vivada- 
ehandra, 21. 2. 1-2; Madanapartjata, p. 685; Viramitrodaya, 
p. 708 ; Smriitattva II, p. 174 ; VyavahUramayWkha, p. 125 ; 
VibhMgasUra, 7. 2. 1; D'ayanirnaya, 15. 1-2.] 


Notes 

' Bhakia,' food;— ‘ .‘inyo tail ’ -from a person other than the father,— 

( Apararka, p. 724.) 

In this Kfityfiyana provides the definition of that ‘gains of learning ’ which 
is impartible (Mitakiiara, p. 632).— f ‘ Porabhakicpayoyvim,' by living on 
food given by persons other than the father and others anyataii ’--from 
persons other than the father and the rest. Thus the meaning is that ‘ that gain 
of learning Is impartible which has been obtained by means of that learning 
which has been acquired without drawing upon the paternal property.’— (fiaZani* 
bhaUi.) 

The terms ■ pfWiJ. ’ and ‘anya’ here stand for any persons other than 
the members of that particular joint family the term ‘ hhakta ’ is used in 
the sense of things in general. In the acquisition of property by learning, 
the means and methods are of varions kinds ; and the property acquired also 
would be of various kinds; and all this is mpartible. -{Smrtichandrikll, 

p. 686.) 

The ‘gains of learning’ which arc meant to be impartible are those 
obtained by that learning which has been acquired without drawing upon the 
family-property ; hence what has been obtained by learning acquired with 
the help of food supplied from the family is to be divided.—! Vivadachandra, 
21 . 2 . 1 - 2 .) 
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Here KStynyaiia provides a definition of that ‘gains of learning’ which 
is impartible. — {ViramAtrodayn, p. 708.1 

‘ Anyatah’ from persons other than those belonging to one’s paternal 
and maternal families.— II, p. 174.) 

Krityayana descvihea ‘ Vidtjadbana.’—iVyavaharamayukha, p. 125.) 

In a case where learning has been acquired with the help of the joint 
property, the gains of learning shall be divided ; but in a case where no help 
has been taken from the joint property the gains of learning shall not be 
divided. That is to say, when the property in question has been acquired 
by learning which was acquired by the man from a stranger and while he 
was living on food supplied by a stranger, — then it shall not be divided ; but 
if in course of his education, the man has lived dn food supplied by the family, 
and has learnt the sciences from his father and other relatives, then the property 
in question .shall be divided. The ‘ learning ’ meant here is the knowledge of 
weapons and of the sciences. The ‘ gains of learning ’ have been defined by 
Katyiiyana himself in the texts ‘ Upanijaslenn yallahdham, etc. ’ (next sec.) — 
What is meant by this being ‘ impartible ’ is that it can be partitioned only 
if the acquirer wishes it to be so, not otherwise.—) Vrbhagasara, 7. 2-3. i 

'From oiI(3)’s,’—i.c., from persons other than the father and the uncle. 
If such learning has been acquired without drawing upon the patrimony, it 
should be shared by such brothers as are suiterinr or e(|ual to the acquirer in 
that learning.— !. flu 15. 1— 3. • 

81. «biw«I 51](A) [p. /.^ 5] 1 

[ V. I, I 

(B) %q|iqif^'5qff; [ p. , qtqiqq: ] 

[p. 1., qiqiq qisq Sfisq- 

qqm qq 1 

g qq qif ; q i^qsq^ 

((.1) f| qqfsq'. qBqTfqqJ q#q I 

(J)) q?' qqqtsvq f^wqr [p. %?irq>] ?i^qqq^q I 

l^qiqq g fiftnq q f^qisq' gf ^qfq; || 

(E) SffRq^sqi^q qqfqrsq^qf I 

f^wqqr [ p. /., qqr J ?q =lq qisqq; %5qqqiq? 1 

(F) »jq^ sig t hthiki* qgqlswrqt 11 


(A) What one has acquired by his learning on an occasion 
of a difficult problem being propounded for discussion, with a 
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wager, is called the Gains of Learning ; it is not divided at the 
time of partition.— (B) What is obtained from a pupil, or from 
officiating at sacrifices, or from the propounding of a problem, 
or from the answering of a difficult problem, or from an ex- 
hibition of one’s knowledge, or from disputation, or from one’s 
superior learning, is called Gains of Learning; and it is not 
divided at the time of partition. — (C) This same law holds in the 
case of artists : whatever is obtained (as prize) in addition to 
the price (of the manufactured article), and what is obtained 
by the assertion of one’s skill is called Gains of Learning.— 
(D) What has been obtained on vanquishing an adversary in a 
wagered debate is called Gains of Learning, and is not partible, 
says Brhaspati. -(E) What is obtained by supervising sacrificial 
performances is called Gains of Learning, says Bhrgu.— 
(F) What is obtained by the force of one’s learning, or from 
a person for whom one officiates as priest, or from a pupil, is 
called Gains of Learning. Property other than this is com- 
mon.— (ifotj/Si/aKa.) [Quoted in Ajjararka, p. 724; Vivada- 
ratnUkara. p. 502 ; Parasharaniadhava, p. 377 ; Vivadachinta- 
mai^i, p. 212 ; Smxtichandrikd, p. 637 : VivUdachandra, 21. 2-1 ; 
DSyabhaga, p. 123; Smrtitattva II, p. 173; VyavahUramayUkha. 
p. 125 ; Raghavananda on Manu, 9. 20,] 


Notes 


‘ Pradhi/anauat,' superior study. i/avhchadhikani bhavvt, 
that excess over the proper price which is obtained by reason of the increase 
in the number of buyers, belongs to the artist exclusively.— ‘ VidyUpu ia- 
krtam,' what is obtained in such wagers as ‘ In reciting this chapter, or in 
carrying on this discussion, no mistake is to be committed,— is also the exclusive 
property'of the earner. — ‘ Vidi/aprutijiiana ,’ — what is obtained by such asser- 
tions as ‘ I alone know this Science.'— (Vivndaratmknra. p. 503.) 

Kgtyayana provides the definition of that ‘ Vidi/ddhaiia,' ‘ gains of learn- 
ing,’ which is impartible; the sense being that what is other than this is the 
common property of all undivided coparceners. -(PttJ-as/jarowiad/ittctt, p. 378.) 

‘ .1 Hoi jyaiah ,’ — from being appointed to officiate at sacrifices and so 
forth.— ‘ PrasAreat,’ by propounding a question. - ‘ PrashnanirnayTit,'—' by the 
solution of a question.’ — Pradkyat/anSt,’ by vastness of learning. What is 
obtained by means of the arts is also to be treated as ‘ gains of learning.’— When 
the vendor has sold something to a person for a small price, if the vendee obtains 
for the article a higher price, the excess thus obtained will be his exclusive 
property. ' Vidyaprati}ttaj)d,’—by such assertion as ‘I alone know this 
Science ’ and the Kke.—lVioddackiniamaiji, pp. 212-213.) 
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‘ Upunyaate’ -m what is propounded as a problem in the form of the drop- 
ping of a varga (section)— ‘ by teaching. .•Jrteijaafali,’— by 

officiating at, Sacrifices.— ‘ — by propounding questions regarding the 
proper expiation for minor ' Sandigdhaprai^lnwnirnayat,’ —hy deciding 

the questions and cross-questions propounded by plaintiffs and defendants. - 
‘ Sifa,yno.««sA£n?tsaB5{,’— exhibiting one’s learning on occasions of public honour- 
ing — ‘ Vadtit,’— by discussions, wrangling and the like.—’ Pradhyaijanat' —by 
reciting by the time.—’ Vidyiita!i,’ - by such knowledge as that pertaining to 
dice and the like. VidyapratijUaya,' by asserting one’s vast learning. — 
' -Sffef.yT/adaptam, ’--obtained from the pupil by way of offering to the Teacher,— 
RtuUmyayena yat labdham,' what has been obtained by supervising sacrificial 
performances.---' Shilpi-ii',' Among people who make a living by the arts also, 
-- ' Dharmcdi asti,' this same law regarding the division of ‘gains of learning ’ 
obtains.— ‘ Mtilynt yad ad/iiiam,’ the excess of wealth that is obtained by 
salary for carrying on paid teaching work. — ‘ Vidyiibalakrto.m,’ the special pre- 
sents received by virtue of one’s vastness of learning. ‘ YajyataU Shisyutah’ 
-yobtained as offering from them — This Is what has been called ’ gains of learn- 
ing,’ which forms one’s exclusive property. Hence only that property is 
common to all undivided coparceners which has been acquired with the help 
of the ancestral property, and which is not ‘the gains of learning.’ — 
{Smytichandrikn, pp. 637-638.) 

’ Upanyaatd,’ ~ “ ii yoa are able to put forward a ‘ bhadmica, ’ I shall 
pay you so much, ” on being thus challenged, if one answers it successfully 
and thus wins the wager.— ‘ Shliiyat, ’ from the pupil one has taught.— 

‘ .IHvijyatalj,, ' from the person for whom one has officiated at a sacrifice, what 
one has obtained as ’ sacrificial fee ’ and such presents ; the sacrificial fee is 
not a gift, being as it is payment for work done. — Also what has been earned 
as a reward, in solving problems propounded in literary debate, even without a 
wager; for example, some one asserts ‘in this literary debate, if any 
one answers my question, I shall give him this gold if some one answers 
the question and removes the doubt, and obtains the gold ; or when two 
disputants have approached him for the purpose of settling their dispute, and 
he settles it to their satisfaction and obtains bis reward in the shape of the 
sixth part of the subject of dispute and the like. — Also what one obtains as 
gift by exhibiting his superior knowledge of the sciences ; — also when there is a 
discussion on some scientific subject between two persons, and the one who 
wins and thereby obtains a reward. -When from among several persons, one 
comes out as having acquired most excellent learning, and obtains the consequent 
rewards.— Also what is obtained by means of their art byi painters, goldsmiths, 
and the like,— Also what one hus earned by gambling.— All this is such as can- 
not be shared by others.— The upshot is that by whatever learning or science 
one obtains property, that property belongs exclusively to the earner him- 
self. -(ZfayadASpa, pp. 123-124 ; and SmrtUattiiaU, p. 173.) 

‘ Upangastt, ’-is the reciting of all the forms of Vedic recitation ; Krama, 
•fata and the rest, -says the Madanaratna ; others explain it as the pro- 
pounding of a difficult problem in an assembly. — ‘ Po,‘inpTtrvakQ,yn' is an adverb 
modifying ‘ upanyaste. ‘ Shamsamm, ’ exhibition.—’ Pradhyayamm, ' 
excellent learning . — * Shilptavapi ' — The law relating to the gains of learning 
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is applicable to aitists Mulyal yad adhikam,’ byway of reward. — 

' Ritoiimyayii is mentioned byway of illustration. In all these, if there has 
been no drawing upon the paternal property,— either in the acquiring of the 
learning, or in the acquiring of wealth by that learning, then alone is such 
property impartible ; it is certainly partible, if there has been drawing upon 

the paternal property.— ( Vi/auftAui'amai^aMa, pp. 125-126.) 

There are seven kinds of ‘ gains of learning (1) ‘ ArtvijyataU, ’— by 
olhciating at sacrifices ; —(.2) ‘ Prashnat ’ — by pleasing the giver with ques- 
tions (3) ‘ AjViaiiasAamsanaf ' (which is another reading for Bvajiiana- 
gliamsandt’), by refuting ignorance .'4i ‘ Pt-ndhyayanal,' by the excellence 
acquired by means of learning ; and so forth. — i,Rdgha'’a)ia»da or Many, 
9. 206.) 


82. 5|iR«JT«r5l](A) 311^ srew* ^ I 

fiar qrsig g tigr ^ i 

( B j *1^ flr«n!sii ag ii 

saiai^ftg^ II 

(A) Having placed one’s self in danger, when one does 
a daring act, in consequence of which a favour is bestowed 
upon by him by his master what one obtains in this manner 
is obtained by valour. 

(B) What is obtained in battle \Dhvajahrtam) has been 
declared to be impartible, -it being that wealth which one wins 
in battle, after having set to flight the army of the enemy and 
endangering one’s life for the sake of one’s master. — {KcLtya- 
yana.) [,3uoted in Apararka, p. 725; VivUdaratnakara, p. 503 ; 
Vivadachintamani, p. 213 ; Smrtichandrika, pp. 639*640 ; 
Paraaharamadhava, p. 379 ; Vivadachandra, 21, 2—4 ; Daya- 
bhaga, p. 126 ; Vyava.harnmayukha, p. 127.] 


Motes. 

This describes what sort of ‘ wealth acquired by valour ’ is impartible. - 
I ViviidaratnTikaro, p. 503 ; also Vivadochintnriin-, i, p. 213, where the texts 
are attributed to Manu.) 

The text (A) defines the ‘ wealth acquired by valour. ‘ Prasnft/ja ’ is 
force. The text (B) describes another kind of impartible property ; the latter 
also has been included by Vyasa under ‘ wealth acquired by valour,’ as it 
is only a particulai- form of this latter. KatySyana has mentioned it aepai*ately 
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only with a view to explain things in greater detail. Here also what makes 
the property impartible is the fact that it has been acquired without the help 
of any property belonging to one conjointly with the father and others. - {Sm rti- 
flianilrika, pp. 639-640.1 

The exact nature of ‘ wealth acquired by valour ’ has been indicated by 
Kitysyana in the te.xt lAi. 

The term ‘ KrX(/Srf//(( no ' stands, not only for what has been acquired by 
ineans of but also what has been acquired in the manner described in 

these texts. -! V i |•adac^talldra, 21. 2 --4.) 

Here KltyAyana makes a distinction between ‘ Ukauryadhaiia ’ and 
‘ IJhrujdhida-. other writers do not make this distinction.— ( Viiaviiharu'iiiayukhn, 
p. 214, Kane’s note.) 


SM. ng 9. 29.] few: • 

also 18. 44.] ^ [ e.l., ] h 

ra«T5tf II 

A doth, a conveyance [or what has been entered in a 
document as meant for religious purposes], an ornament, 
cooked food, water, women, what is conducive to wealth and 
welfare, pasture-ground (or path!,— these they declare to be 
impartible.— (Manu, 9. 219.) [Quoted in Apararka, p. 725 : 
Mitak^ard, p. 637 : VivMaratnakara, p, -504 : Madanaparijata, 
p, 685 •, ParUsliaramddhava, p. 380 ; Smrtichandrika, p. 643 ; 
Dayabhdga, pp. 126-127 ; Viramitrodaya, p. 708 ; Vijavahara- 
mnijulcha, p. 128 ; Ddijanirnaya, 15. 1 8.] 


Notes 

The singular number in ‘ caslraw ' and the rest is meant to be emphasised ; 
[that is, what are meant are a single •piece of cloth, a eingl- conceyavee, a 
single ornoment ], — ‘ Patram,’ vehicle, such as a chariot, a cart and so 
forth.-' Vastrom —cloth, of ordinary quality, not what is exceptionally valu- 
able.—' Vdakam' -a. well or a tank.-' Strigah '-women, i.e., female 
slaves. - ' YogaksPmani ’ what is conducive to welfare, i.e., experienced 
minister, priest, councillor and the like. These are helpful in protecting the 
household. In another ' ’ the ' dwelling house ' is also excluded from 

partition.- ' Prachamm ' where the cattle graze. From this it would follow 
that It is not absolutely true that ‘there is nothing wrong in dividing whatever 
has been left by the father.’ But this prohibition is of that kind of which a 
transgression involves no s\n.—(MedhatUhi.) 

Vaelram ’ the cloth that may be worn by individuals, even though it 
may appear to be excessive. ' Patnnn ' the horse and such vehicles, which 
are being used by individual members. - Similarly ‘ ornament ’ like the ring.- 
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' Krtannam, ' food that may have been cooked for particular individuals, even 
though it be of a quality different from others. — * Udalcam,' well and the 
like.— * wives; even though there be such inequalities, as one man 

has one wife, while another has two and so forth.— * Yogakfemam.,'—Yoga 
stands for lands and other properties acquired by one from the king and such 
other sources, and AT.; fima for walls and such other means of protection. — 
' Prachdra ’—path. What Brhaspati has said regarding the possibility of parti- 
tioning * cooked food ’ in the form of exchanging, can refer only to large 
quantities of food, and that too in the form that the man receiving the * cooked 
food ’ from another, shall pay in return some other form of wealth,— e.g,. the 
monetary value of that tood.—{Sarvajnandrdyana.) 

Cloth, conveyance and ornament— whatever of these may have been used 
by the coparceners while they have been joint shall continue to be his, and 
shall not be divided at the time of partition. This refers to cases where 
there is not much difference either in the number or the value of the things used 
by different individuals. Such ornaments and other things as are very valuable 
must be divided ; it is in view of such cases that we have Brhaspati's declaration 
regarding the propriety of dividing by * the selling of such cloth, ornaments and 
other things.’— * Krtannam,’ such as cooked rice, Saktu and the like : these 
shall not be divided. But if the Saktu and other things are in large quantities 
they may be * divided' by the man i^ving in exchange the value of the Saktv; as 
Brhaspati has declared that ‘ cooked food can be exchanged with uncooked food 
and thus divided,' so that it is partible, according to Bj haspati. — * Udakam,’ the 
water in the well or tank, which can be used by all and hence cannot be divided 

* Striyali '—female slaves ; since they can never be of equal value, they cannot 
be divided ; but they may be made to do an equal amount of work for each of 
the coparceners.— * yogafcsrmaj?»,’ ministers, priests and others, who help 
prosperity. — * Prachdram’ —tha pathway of cattle, etc. — all this Manu and 
others have declared to be impartible.— ) 

The text cites examples of such property left by the father and others as, 
being of different values, must remain with the person with whom it has been 
till then. - * Patram,’ the horse and other things.—* Krtannam ’ the food that 
has been eaten by the man in the joint family, before partition. — ' Udakam,' 
water in well or tank,— * Sf7'ij/a/i ’ female slaves. — ‘Yoga,’ is acquisition of 
what has not been obtained ; * Ksenia ’ is guarding or keeping of what has been 
acquired ; and the * prachdra ’ of these two are the ministers and priests who 
help them.— All these things should not be divided. But if they are of much 
value, they have to be divided, as declared by Brhaspati.— ‘Selling the clothes 
and ornaments, etc., etc.'; as regards slaves and slave-girls, they are to be 
made to do equal work for all coparceners.— (Rdghavdnanda.) 

This text mentions the impartible things. ‘ Patram ’ (v. 1., for * patram ') 
stands for water-vessel.— At the time of partition, * Cloth ’ and the other three 
thills shall be given to these persons with whom they have been before the 
partition. — * Udakam,’ the water in wells ; which shall be used by all the co- 
parceners and not partitioned.— * S'frtyali. '—such slave-girls as have been kept 
as * wife '; even though all the coparceners are * owners ’ of the slaves, and hence 
these latter are liable to partition, yet such of them as have been kept as 

* wife ’ shall not be divided. — * Yogak^emam Yoga ' is the obtaining of what 

F. 9 
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has not been already got, and ‘ Kxrnia’ is the keeping (guarding) of what has 
been obtained ; these terms hei'e stand for the persons who help to bring 
about these, i.e., ‘ yoga ’ here stands for pupils and those for whom one ofBciates 
at sacrifices,- these being the source of wealth ; and ‘ k^ema ' for such sources 
of safety as those in charge of approaches and of the village ; while the lands 
of villages and cities are sources of both ‘yoga ’ and ' Afowia —these should 
continue to bear the same relation to the coparceners as before partition ; and 
they should not be divided.— ' Prachara ’ stands for the way to fields, gardens 
and other places ; this way aiso should be used by all, and not divided. — 
Nandana.) 

‘Ornaments ’—Those belonging to the mother. ‘ Kftdnnam, ’ cooked food. — 
‘ Udakam,’—i. e., wells, etc.— ‘Striyoir’— female slaves.— ‘ Yoga’ is acquiring 
of what one has not got, and ' k^ema ’ the keeping of what has been acquired. — 
‘Prachara’ stands for i/jai/, i.e., water-drains and the like. These are not 
partible. — (Ram achandra. ) 

‘ Patra ‘ here stands for conveyance— s&y some people. But this is 
contrary to KatyJiyana’s text where ‘ patra ' has been used in the sense of 
‘what has been entered in a document a.s meant for religious purposes* (see 
above). — What is meant by the imparlibility of cloth and the rest is that those 
things by themselves shall not be partitioned, but through valuation, they are 
certainly to be partitioned, as declared by Bi-haspati (see below),— ‘ Yogak^ema ’ 
stands for such kings and rich persons as have been ‘ acquired ’ by the father 
as supporters and protectors. ’ — ' Prachara ’ is space for entrance and exit. — 
(Apararka, pp. 726-726.) 

The Impartibility here laid down is in regard to such cloth, etc,, as are worn 
at the time of partition. — (Mifafc?aro, p. 637.) 

‘ Patratn ’ here stands for what has been entered in a document, — as 
has been indicated by KatySyana and Brbaspati. Halayudha however has ex- 
plained ' palram ’ as ‘ conveyance.’—' Ki tannam ’ cooked food, such saklu 
and the like ; or rice, as explained by the Pari}dta.—‘ Striyali,’ such women 
as are ‘connected’; their impartibility h^ been declared by Gautama (see 
above). — ‘ Yogak^emam,’ i.e. , ministers and priests, these being the sources 
of yoga (wealth) and (protection).' The meaning is that people should 

continue to depend for their living and protection on the same royal family 
and others as their father did. So says the Prakdsha ; according to Halayudha 
however, ‘ yoga ’ stands for boats and such things, and ' k^ema ’ for the means 
of safety and protection, such as Forts and the \\\Le.—(Vivadaratndk(xra, 
p. 504.) 

Only such clothes are impartible as are actually worn at the time.— 
' Patram ’ stands for conveyance, such as horses, palkis, and so forth ; of these 
also only those are impartible which have been habitually used almost exclusively 
by any one person. Or the term ‘ patra ’ may stand here for such property 
as has been entered in a document. — ‘ fCrtonnowi,’ cooked rice and puddings ; 
such things should, as far as possible, be eaten by all together . — ‘ Udakam’ 
stands for the reservoir of water, such as well and the like ; this also is 
impartible when there is an odd number ; it has to be used by all by turns.— 

‘ Striyah ’ — female slaves, and also kept mistresses ; the odd slave-girl should be 
made to do work by turns, the even number may be divided ; but kept mistresses 
shall never be divided, even though they be even in number.—' Yoga ’ stands 
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for the acquisition of what has not been obtained ; in fact what is indicated 
by the term ‘ yoga ’ is the sources of acquiring of what one has not got, i.e., 
such rites performed in the Shrauta and Smarta fire as are conducive to 
such acquisition. * Kijcma ’ is the keeping of what has been acquired ; but 
what it indicates here is such works of public utility as the building of plat- 
forms, granting benefactions, digging tanks, founding parks, and so forth. All 
this, even though it may have been done by the father, shall not be divided.-— 
(Modanaparijata, pp. 685 — 687.) 

* Vastram ’ — such cloth as is actually worn at the time.—' Patram,’ 
conveyance, such as horses, Pallcix SLUd so forth; these also shall remain with 
him who has used them ; what has not been ridden by any one shall be divided. — 
‘ Ornament ’ also shall remain with one who has worn it ; what has not been 
worn is common and must be divided. — ‘ Krtannam, cooked rice, puddings and 
the like; this should he eaten and not partitioned.— ‘ Udakam, ’ the reservoir 
of water, well and the rest ; the odd well shall be used by turns, and not parti- 
tioned by valuation.— ‘ iStriya/i ’-slave-girls ; the odd girl shall be made to 
work for the coparceners by turns. But such slave-girls as were in the keeping 
of the father shall not be partitioned, even though they be in even numbers.— 

‘ Yoga ’ indicates such rites as are performed with the help of shrauta and 
smarta fires. — ‘ K^Sma ’ stands for works of public utility as the building of 
platforms, digging of tanks, founding of parks, and so forth. —Both these are not 
to be partitioned, even when they have been acquired at the cost of the paternal 
property. Or the term ‘ yogak^sma ’ may stand for umbrellas, chowries, 
weapons, conveyances and so forth.—' Prnehdra ' is the entrance and exit of 
houses and gardens. This also shall not be partitioned.— (.PorSsftoramSdftova, 
pp. 380-381.) 

' Vastram ’—clothes actually worn by unseparated coparceners. — ‘ /'at- 
ram' such debt as has been entered in a document- ‘ Striyali,' female slaves. 
— ‘ Udakam ’ water of the well or tank situated near the house. The terms 
' yoga ' and ' k^ema ’ have been explained by LokSksi as follows ‘ K^ema ’ is 
work of public utility, and * yoga ’ is sacrifice ; both these have been declared 
to be impartible. Or the term ‘ yogakfema ' may stand for what is earned 
by the coparceners from kings and other persons who have been approached 
for help in the performance of works of public utility and of sacrifices.— 
‘ Prachara ’ stands for the pathway for cows ; or the term may stand for the 
coaxtgaxA.— ’ Avibhajyam prachakqate, ’ some thoughtless Smrti-writers 
declare these to be impartible.— {Smrtichandrika, pp. 643-644.) 

‘ Vastram '—clothes worn on the body, or intended for the clothing of 
guests.— ' Potrom,’ horse and other conveyances— ‘ Aicnifta9'a,’ the ring 
and other ornaments.—' Krtannam ’—sweets and the like — ' Udakam 
water of wells and tanks.— women, other than slaves.—' Yogak^ema- 
praehdram, ’—i.e,, bedsteads, seats, and vessels used in eating, washing 
and so forth. — ( {Dayabhaga, p. 127. ) 

‘ Patram ' conveyance.— Clothes and other things shall remain with that 
person by whom they are worn ; those that are not worn can only be for sale ; 
and these shall certainly be divided . — ' KrtdiMw,m,’ cooked food; this shall 
be eaten by all, as far as possible, and it shall not be divided by weight.— 
‘ Udakam,’ the well and other reservoirs of water; these shall be used by all 
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according to their needs.— ‘Strij/a/i ’ — female slaves : odd numbers shall not 
be divided ; they shall be made to work by turns ; those that were in keeping 
of the father shall not be partitioned, even when even in number. The terras 
‘ i/oga-lcssma ’ stand for sacrifices and works of public utility ; the impartibility 
of these is stressed as an example, with a view to indicate that these arc 
impartible even when done at the cost of the paternal property. In the 
case of these, no partition is possible,— either of the acts themselves or of 
the merits acquired through them. Some people have held that the terms 
‘ yoga-A;;em a ’ stand for the authors of these, i.e., kings, ministers, priests, 
and so forth. Others again explain the term as standing for weapons, chowries, 
shoes and such things.— ‘ PracAora’ is the entrance and exit of houses and 
gardens ; this also is impartible.— ( Vlramitrodaya, pp. 708-709.) 

‘ Patram,’ conveyance ; clothes, conveyances and ornaments shall remain 
with those who have been using them, — provided they are of equal value ; 
if they are of different values, they must be divided. — ( Vyavahdramayukha , 
p. 129.) 

Patram,' horse, etc.; — ‘ Alankarah,’ rings, etc. — ‘ Strti/oA,’ women 
other than slaves ; — ‘ Yogakfemapaeharah,’ vessels and other articles used 
for eating, sleeping and such other purposes (Dayanirnaga 15. 1—8.) 

84 . 25 . 78 — 84 .] I 

'9’^ TOT tor] || 

TOTHiTTOI^gqpniT i 
SRT fiS: ^TfifiwH qftrof ii 

^ TOfl^iT ^ ’Ut n 

gn»r: li 

RRRTTRigtlT^ | 

SRT9« ¥^S$T II 

Those by whom clothes and the like articles have been 
declared to be impartible have not taken into consideration 
the fact that the wealth of the rich people consists in con- 
veyances {v.l., clothes) and ornaments. -If all this remained 
common property, it could not be used ; nor could it be given 
to any single coparcener ; this has therefore got to be divided 
with some skill ; otherwise it would be futile (or disastrous).— 
Clothes and ornaments are to be sold and the proceeds divided : 
debts entered in bonds are to be divided after realisation ; 
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cooked food is to be divided after having been exchanged 
for uncooked food ; the water of wells and tanks shall be 
drawn and used according to the needs of individuals ; a single 
slave-girl shall be made to work in each house in accordance with 
the shares of the coparceners ; if there are several slave-girls, 
they shall be divided equally ; the same rule applies to male 
slaves also : property obtained for pious purposes [or obtained 
from persons whom the father had secured as patrons] shall be 
divided in equal shares ; fields and embankments shall be divided 
according to the several shares; a common road (or pasture- 
ground) shall be used by the coparceners in proportion to 
their shares.— (fir/tffispaii, 25. 79—84.) [Quoted in Aparay'ka, p 
726 ; Vivadai-atnakara, pp. 505-506 ; Parasharamadhava, p. 
381 ; Madanaparijata, p. 686 ; Smrtlchandrika, pp. 644-645 ; 
Vyavahdromayukiia, p. 130.] 


Notes 

‘ One slave yirl This refers to a girl who has not been ‘ koi)t ’ as a 
mistress.— * Y ognk^emava.to lubhah ’ is what has been obtained from the king 
and such other well-to-do persons as the father had secured as supporters of 
his family.— Proc/iarfl— is space for entrance and exit. —{Apararka, p. 726.) 

‘ Madhyasthitamanajivyam’—lt it remained common property, it could 
not be used.— ‘ Datum naikasj/a sbaki/ate ’ — it cannot be given to any single 
person. — * yojaAjeniowatoli ’—of ministers and priests. The * partibility ’ of 
clothes and other things here asserted is in reference to valuable clothes, etc , 
while the denial of their partibility found in Manu and other Smi'tis is with 
reference to such clothes, etc., as are of small value, and should also be under- 
stood as denying the partition of these things, even when valuable, in any manner 
other than the one prescribed by Bi-haspati. So that there is no incompatibility 
between the present text of Brhaspati and the text of Manu (see above sec. 83). 
In the opinion of the author of the Di-akasha, however, what are not to be 
divided are only such clothes, etc., of small value as are actually worn on the 
body of the coparceners, but all such valuable things as conveyances 
ornaments, elephants and so forth must be divided. The manner of dividing 
these is detailed in the text * Mudhijasthitaman-aficyam, etc., etc.’— 
(Vivaduratnakara, p. 606 ) 

According to some people clothes and other things are partible, - as de- 
clared by Brhaspati, on the basis of this they have held that the declaration by 
Manu (of their impartibility ) should be disregarded. But this is not right ; 
because whenever we find two contradictory texts, we have to restrict the 
spheres of their application ; we cannot disregard them. In fact the te.xts of 
Brhaspati refer to such clothes and other things as have not been worn, while 
the texts of Manu and others refer to such as have been worn.— (Paras^am- 
madhava, p. 382.) 
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If there are many horses and other things and they belong to persons who 
make a living by selling these, they are certainly to be divided. — ( H/adana- 
parijata, p. <586. ) 

If a single piece of cloth meant to be worn were divided, it would be des- 
troyed ; if a debt-bond were divided, it would cease to be valid ; if large quan- 
tities of cooked food were divided, it would be wasted so far as that part of it 
which would fall to the share of a man who eats little ; in the matter of wells 
partition is difficult ; - from all this it would appear as if all these were impar- 
tible, yet they could be divided so skilfully as to preserve them from waste or 
destruction ; because, if they were to remain common property, the coparceners 
would, through mutual policy, be obstructing their use by any one amopg 
themselves, and the things would become absolutely useless. The skilful 

manner of dividing these is set forth in detail.— udgrahya, having 

realised the debt from the debtor, A misarena,’ in accordance with their 
respective shares.— (Smi ticAandriAro, pp. 644-645.) 

‘ Udgrahya’ -b&ving realised it from the debtor.~( Kj/ttiB'mra/iKt- 
yukha, p. 131. i 


85. 25. 85.] 5reri^^Ti?rrafif^ i 


The clothes, ornaments, bed and such other things as 
also the conveyance and the like, — which were used by the 
father shall be given to the person fed at his ShrSddha after 
being worshipped with perfumes and garlands.— (Br/ntspati. 
25. 85.) [Quoted in Miiah^ara,-p. 637; Parusharamadhava, p. 380; 
VimmUrodaya, p. 709; VyavaharamayUkha, p. 129.] 


Notes 

What Bi’haspati says is that things that had been w-orn by the father should 
be given away by the sons when dividing the property after his death, to the 
person fed at^ the Shraddha; but those that are entirely new should be 

divided.-. A/itaWo, pp. 637-638.) -I' his deotA,'- the implication is 
that if the partition occurs during the father’s lifetime such things will go to 
the father— The object of worshipping is the person fed. -{.Bdlambhalii ) 

Clothes and the rest other than those not worn by the father shall be 
divided.- (PorasAorawiod/iaeo, p. 380.) 

should be given to the person 
lea at the Shraddha. - {Viramitrodaya, p. 709,) 

^'“‘hes and other things worn by the father should be given to the person 
red at his Sh7-addha.-‘ {Vyavaharawayukha, p. 129.) 
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86. 2 123. ] fv?wrf ^ ^ ii 

Whatever has been given by the parents to any son 
shall remain his property.— (YgySam/Aya, 2- 123.) [Quoted in 
McuianapUrijUta, p. 657 ; Parasharamddhava, p. 341 ; Smrti- 
tattva II, p. 175.] 


Notks 

This rule is applicable to cases where brothers already divided have another 
partition with a brother bom after that division. — ( V ishvarUpa . ) 

It has been declared before this that the son born after partition receives 
all the property that belonged to the father and the mother ; but if after 
partition, the father or the mother, through love, makes a gift of an ornament 
or some such thing to one of the divided sons, —to this gift no objection shall 
be made by the son born after the previous partition, nor shall he take it 
back ; —this is what is asserted in this text. 

‘ WAatever’- ornament and such things— is given by the parents who 
have been divided from the sons, to a son who ha.s been previously 
divided,— that remains the property of that same son, and cannot be taken 
by the son born after the said division.— On the same principle, whatever 
may have been given by the parents to a son before the division, shall 
also remain the property of that son. Similarly, if there is no son bom 
after the first partition, when the sons come to divide the property left by 
the divided parents, after the death of the latter, anything that may have 
been given by them to any son shall remain with that son entirely, and shall 
not be taken by any one alao.—(Mitak^ara.) 

‘Parerats’- includes the grandfather and others also.— { Virojaitjodoyo- 
Tika on Yajnavalkya.) 

If after partition, the father or mother has given an ornament or some 
such thing to any of the divided sons, no objection shall be taken to this by 
a son that may -be born after the said partition.— On the same principle, if, 
even before the partition, the father or mother has given something to a son, 
it shall remain his entirely. For this same reason no son should take exception 
to anything being given by the parents to another son. — (Madanapdrijata, 
pp. 666-657.) 

The son born after partition has no right to object to the parents’ giving 
any property to sons previously divided ; nor shall he take away what has been 
so g^vea.—{Pardsharamadhava, p. 841.) 

Either before or after partition, if the father or the mother makes a 
gift to any son, that will be the property of that son alone, and it shall not 
be shared by the other sons. This same rule has been laid down by Vyssa 
and Narada; the latter however excludes immovable property from the purview 
of this rale. — (Apararka.) 
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If the parents have made a gift to the separated sons, the son born to 
the parents after separation is not entitled either to object to it or to take it 
away from those to whom it has been pven.—(,ParaBkaraiiiadliava, p. 341.' 

This means that whatever ornaments or such things have been given by 
the parents to their sons or daughters shall be the property of that same son 
or daughter.— i.Smrtifattva II, p. 175.) 

87. «iw ] ftar ^ i 

w5nr ii 


What has been given to one through love, by the grand- 
father, the father or the mother, shall not be taken (by 
others).— (Vi/asa.) [Quoted in AparSr&a. p. 730; Vivadnrat- 
ndkata, p, 501; Vivadachintamani, p. 211; DayabhQga, p. 113; 
VibhUgaaWra, 7. 1—4.] 

(Sa. 1 3.7.] '^«l^ srt P./.,] I 

erar^'7 *i«ii ftar ii 

The property [ v. 1., her own property 1 that has been 
bestowed, from affection, by the mother on any of her 
sons, shall also be subject to the same rule — [i.e., it shall be 
exempt from partition] ; the mother has the same power as 
the father.— (iVamda, 13.7.) [Quoted in Ai>ara?-/fo, p. 730; 
Vivadaratnakara, p. 501 ; Smrtichandrika, p. 641.] 


Notrs 

‘ Svadhanam ’ (which is another reading for ‘ ynd-d/ianam ‘ her own 
property. '—The presence of this word implies that this refers to Strldhana.— 
{Vivadaratnakara, p, 601.) 

‘ The same power ’—in regard to her own property.—' The same ride, ’ 
— i. e., the rule regarding gifts made by the father (Ndrada, 13. 6). On the 
same analogy, gifts received from friends and others also should not be 
partitiimed. —{Smrtichandrika, p. G41.) 


89. 25. 78.] 'g Jn?r? ^ i 

am ii 



WHAT CANNOT BE DIVIDED 


73 


Whatever has been given to one by the paternal grand- 
father, the father or the mother, - as also what he has 
acquired by valour, or the property of his wife,— shall not be 
taken (by others). - - (Er/iaapoii, 25. 78.) [Quoted in Smrtichan- 
drika, p. 641 : Parasharamadhava, p. 379 ; Vyavaharamayukha, 
p. 127 ; Vibhagasara, 7. 1-5.1 


Notes 

Here Brhaspaii describes the property that shall not be partitioned. - 
(Smrtichandrika. p. fi41.) 

Brhaapati here declares the impartibility of what has been given by the 
father and others.— (Vi/araharamaytikha, p. 127.) 

A loving gift is not partible. - ( Vibhagasara, 7. 1- 5.) 




What is obtained by the conducting of sacrifices, land, 
conveyance, cooked food, water and women are not to be 
partitioned among Sagotras even up to the thousandth degree. 
— (Uslmnas or Vydsa.) [Quoted in Mitdksara, p. 641 ; Vivdda- 
ratndkara, p. 504 ; Smrtichandrika, p. 645 ; Parasharama- 
dhava, p. 381 ; Madanaparijata, p. 687 ; Dayahhaga, p. 127 ; 
Vyavaharamayukha, p. 130.] 


Notes 

The impartibility of ‘ lands ’ here asserted is with reference to sons of 
the Br&hmaiia father from wives of the Ksattriya and other lower castes ; it 
having been declared elsewhere" m pra1igralmbhiivdrga,etc.”—(Brhas- 
pati). — {Miiak^ara, p, 641.1 

‘ fOet7-am,’ homestead— land ‘ Patram,’ conveyance ;— .so says the 
author of the Pi-akiia/ia.—i Viradartitnnkara, p. 504.1 

No heed should be paid to this ; it stands to reason that ‘ land ’ as well as 
‘ the person for whom one sacrifices ' should be partitioned ; the fact of the 
matter is that what is obtained from ‘ the person for whom one sacrifices ■' 
should be divided ; and land should be partitioned with the consent of all 
the coparceners.— ^Smrtichandrika, p. 645.) 

F. 10 , 



?4 CHAiPTER 1 

What is ni«'ant hy the ‘ irapartihility of lands’ here is that if lands have 
been obtained (by the fatheil as a • gift,’ the son of his BiMhmapa wife shall 
not give a share out of it ro the son of the Ksattriya wite. —{ f'aviisharaina- 
(ihara, p. 381.) 

This i.s in reference to the .sons bom to a Brithmnna fmm wives of the 
K>attriya and other lower castes.—' Yajyam’ what has been received as fee 
for conducting sacrifices. — {AladuHaparijata, p. 687.1 

‘ Ynjyaiii ’ here stands for the Roerificial place (altar), or the deity; 
and not for what is obtained from the conducting of sacrifices ; this latter being 
already included under ‘ Vidijddhana,' ‘gains of learning.'- (£)t7.vo,?)/taj5r((, 
p. 127.) 

What is asserted here is the impartjbility of such pasture land as has 
been obtained as a ‘ gift , ’ which is not to be shared by the sons of the wives 
of the Ksattriya and other lower castes,— ( Vitovahnr<uiiiiijT,k}i:i, p. 180.) 

91. ’ftfra ] ■gr i 

There is no partition of water, of sacrifices, of works of 
public utility and of cooked food ; as also of such women as 
. have been connected.— [Quoted in Apararka, 
p. 726,] 


Notes 

The women referred to are those who have been in the keeping of some one 
individual. — (Apararka, p. 726.) 

^ [»./., fiTW ] JBiimfr: ii 

The property that has been entered in a document as 
set aside for religious purposes, water, slave, ancestral landed 
property, worn clothes and ornaments, what is incapable of 
being divided, — all these should be adjusted among the relatives 
in accordance with the periods of time. -( Kaxyayana.) [Quoted 
in Apararka, p, 725; Vivadaratnakara, pp. 504-505; Mada- 
naparijdta, p. 685 ; Vyavahdramayukha, p. 131.] 

Notes 

‘ Nariurupani ’—not amenable to division, the number of which is 
not the same as that of the co-sharers ; such a thing should be adjusted in 
regard to the number of co-sharers in accordance with time. -(AporSrfetr, 
pp. 725-726.) 
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‘ W' orn. c/oWi ’—such as is of high vsixie.—' namirTijiaiichu yod bhavH’ 
the direct division of which is not possible.— (Vti)Sd(irat3iS/cf//o, pp. 504-505 ) 

‘ Dhavam patranivii;lam.’~The meaning is that so long as the debt 
entered in a document has not been cleared, the property cannot be divided.— 
(Madanaparijata, p. 685.) 

‘ iJhanam paircnivi^taw —'Kh&t has been entered in a document as 
being for religious purposes. - ' Water ’ in a well, etc. — ' Nibandhah '- means 
of livelihood. ‘ Jfonttrupam ’—incapable of being divided.— ( 
mayukka, p. 131.) 

‘ NiiandAo j/a'/i fcruTOOffofo;/ ancestral landed property should not be 
divided, only its enjoyment can be adjusted.- ( Vivadacha mlra, 21. 2—7.) 

98. St i 

g 51 St g II 

No one has the right to enforce partition. One can only 
enjoy it ; he cannot give it away or sell it.— iKatfiayana) 
[Quoted in Smt-tichandrika, p. 646.] 

Notes 

In the case of ancestral immoveable and other kinds of property, no one — 
not even the father and others— have the right to enforce partition, or even 
to sell or give it away. The meaning is that in such cases there can be neither 
partition nor selling nor giving away without the consent of the coparceners.— 
iSvii lichaitdrika, v- C46.) 

94. siVgrH 28. 47. ] ^ i 

Of women connected ;with members of the family', there 
shall be no partition.— (Gawfama. 28. 47.) [Quoted in Mada- 
naparijdta, p. 687.] 


Notes 

‘ Samyuktdisii’- kepi. Slave-girls, if in the keeping of any man, shall 
not be partitioned. Those not in keeping may bo made to work, if they are 
odd in number; and to be pai’titioned if even in number. -i Afadojiaparijata, 
pp. 686-687.) 

95. 11, p. 

The self-acquired property of a coparcener) is impart- 
ible ; except what has been acquired out of the paternal pro- 
perty.’— II, p 31.1 
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96. wg 9. 209. ] ^ 5 ’«r 1 i 

^ Rg gwiig: hwhwh: ^sciwfeaH: ii 


If the father recovers a lost ancestral property, he shall 
not, unless he so wishes, share it with his sons,— being, as it 
is. his self-acquired property.— (Monw, 9. 209.) [Quoted in 
D3,yabhUga, p. 128 ; Vivadaratnakara , p. 461; Dayanirnaya. 
16. 1- 5.] 


Notes 

If, in addition to what he has inherited, the father recovers some such 
ancestral property aa had become lost, he shall not, unless he wishes it, share 
it with his sons, even after these latter have attained their majority. An 
occasion for such sharing would arise when the father himself proceeds to make 
the division among his sons. ... As a matter of fact, even in the ease of the 
father’s self-acquired property, he himself divides it among his sons as soon 
as they have attained their majority and he finds them duly qualified, — 
(Medhatithi.) 

‘ Paitvkam belonging to his own father.— ‘ Anoeoptam,’ which could 
not be recovered by the efforts of his own father. - * Prapnuyat by strenuous 
efforts. This implies that the ancestralfproperty that has come to him without 
such effort shall be divided by him among the sons, even when so desired by 
the latter ; as Ysjnavalkya has declared—' after that their ownership would 
be similar. ’ —(SarvajHandrayana . ) 

If there has been some ancestral property which had been lost and wliich 
his father had been too weak to recover,- -and which has been recovered by 
that father’s son,— such property would be the self-acquired property of this 
latter, who shall not share it with his sons, unless he so wishes it.~(KiiUvka.) 

There has been some ancestral property which none of his predecessors 
had been strong enough to recover,— if this comes to be recovered by the 
father, it is his seif-acquired property ; and unless he wishes, he shall not share 
it with his sons. Yajnavalk.va also has said the same thing in the text 
‘ Kraviadabhijugalain, etc. (2. 119). This rule pertains to a case where the 
partition is being done at the instance of rebellious sons ; in cases where the 
partition is being done by the father of his own accord, the rule is that ‘ if the 
partition is made by the father, he shall divide his sons according to his wish.' — 
I Rdgha vd nanda . ) 

' Aiiavdpia'in ’—which had been taken away by others and which his 
father could not recover ;— if this the father has recovered by himself, it is his 
self-acquired property. This implies that at the time of partition, the ancestral 
property must be divided between the father and his sons.- (Nandam.) 

If the father has recovered a property, which could not be recovered by his 
father and other ancestors, it is his .self-acquired property, and he shall not 
share it with his sons, if he is unwilling to do ao.—(Rdmu.ehandra.) 
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Of the ancestral property, if there has been something that had been long 
lost,— and which had not been recovered by others either because they were in- 
capable of it, or because they did not make an attempt to do it, - if such a 
property has been recovered by the father at the expense of money and 
bodily effort, it shall be entirely his own, and not a common, property. - 
‘ AitavapiarH ’■ - not recovered, by the sons. The readings - ‘ attav^pyatn ’ and 
‘ anavapya ’ are not right.— {Dayahhaga. p. 128. ) 

‘ Paitrkam, ’ — Inherited throuah the father, ancestral ; Anavapyam, ’ 
I which is another reading for ‘ anavaplam which could not be recovered 
by his father.- This he shall not share with his sons, if he is unwilling to do so : 
as it would be property acquired by himself —(VivU'laratn'iikn.ra. p. 461.) 

If the father has recovered an ancestral property that had been taken 
away by strangers,— and this has been done without drawing upon any ancestral 
property, that property is not to be partitioned without his consent ; similarly 
with the self-acquired property of the father. --{Datjanirnaya, 16. 1. 5—6.) 


1)7. 2. 111). ] *i: i 

5T frooT ctsqida ^ ii 

If any one recovers an ancestral property which had 
been lost he shall not give it to his coparceners ; nor what 
may have been acquired by learning.— {Yujnavalkya. 2. 119.) 
[Quoted in VivSLdaratnahcira, p. 499 ; Madanaparijata, P. 684 ; 
Parasliaramadhava, p. 376 : Smrtichandrika, p. 642 ; Daya- 
bhaga, pp. 113, 116 ; Viramitrodaua p. 707 ; Smrtituttva 11, 
p. 177 ; Vyavaharamayukha, p. 124.] 

Notes 

If that which has come down from the ancestors, i.c.. ancestral property 
in the shape of houses, gardens and the like, - had been taken away by a 
stranger,— is recovered by one with the consent of his coparceners,— he shall 
not give that recovered property to the coparceners. If the property has 
been recovered without the consent of the coparceners, then the recoverer 
shall take for himself the fourth part of it. and he shall divide the rest equally 
with the coparceners. Such is also the view of Hijashr'iga who says - 
‘ PiiruanagtHnti' yo bhuviim,' etc., etc.' —Similarly what has been obtained 
by— i.c., by means of —learning ; the same has been declared by Manu, 
Katyiiyana, VySsa, Narada, B.fhaspati, (iautama and .Shafikha-Likhita. — 
i.Apararka, 164.) 

‘ /framiit,’ -through the ancestors, from the father onwards, ayiitam’ 
- the property that has come down. — ‘ Hrtam,' taken away by strangers ; 
—and which could not be recovered by the father and other ancestors, 
by reason of their incapacity if --any one among the sons [recovers that 
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property, with tlie consent of the other brothers, - he shall not give that 
to his ‘coiMtrceners,’ i.e., brothers ; the recoverer shall keep it himself, in 
such property, if there is land, then the recoverer shall take for himself only 
a fourth part of it, and the rest he shall share equally with the others. The 
same has been declared by Shafikha a.]ao~‘ PrirvaiMHantu ijo hkiimi.ix, 
etc.'— Similarly what one has obtained by ‘learning,' ■- i.c.. by the learning, 
teaching, and expounding the meaning of the Veda that also the learner 
shall take himself, and not give to the other coparceners. - (.iWitSA-yura.) 

If, at the time of partition, an ancestral property is found to be such as 
has not been in the possession of the family ; -and after being separated 
from his brothers, if one of the coparceners, with the consent of the others, 
recovers, by his own power, that lost property, -he shall not give that proixjrty 
to the separated coparceners, for further partition. Similarly also what has 
been acquired by leai'ning. —The particle ‘chn’ includes the ‘ friendl.v gift ' and 
such other things. — i Vishvlirupa. i 

A property that has come down from the father and other ancestors, -if 
it had been taken away by strangers, and could not be recovered by reason of 
the powerlessness of the ancestors, - if any one of the brothers recovers it, 
by his own power, he shall not give it to his coparceners - i Vlnonitrudanu 
ComvLentary.) 

‘ Krariiadabht/u;/ataiu ‘ -come down through the father ‘ taken awuy’ by 
strangers, -not recovered by any of the ancestors, through powerlessness -. - if 
from among. the coparceners, any one recovers it, he shall not give it to the other 
coparceners. Here the recovery of the property must have been done with the 
consent of the other coparceners, - says the author of the Mitak^,ar7i. The 
statement that is found in Harlta, lo the effect that - ‘ if one coparcener, by his 
own effort, recovers a previously lost property, the others obtain part of it 
according to their respective shares ’—is not right ; as it has not been quoted by 
the Smitimahiiruava, the Kii niadhemi, the Kalpataru, the Parijata 
and others — ( V ivadaratnUka ra, p 499. ! 

If an ancestral property has been taken away by others, and has not been 
recovered by the father and other ancestors, through inability, — and if one of the 
several sons or other persons entitled to inherit that property recovers that 
lost property,— having been told by others to recover it, - then the recoverer shall 
not give it to those who have not recovered it : he shall take it all to himself.— 
' Madunapar ijaia, p. (581 ) 

If an ance.stral property had been taken away by thieves or others, and 
not recovered by otliei- coparceners.— if any one among the sons recovers it, 
with the consent of others, it shall belong to him alone. If it is a landed 
property, the recoverer shall take to himself only the fourth part of it, and 
the rest he shall share equally with the other coparceners. - {Pardsharu- 
mndhava, p. 376 i 

If one has, by h'.s osvn effort, recovered an ancestral property that had been 
lost, he shall not give it to the other coparceners. This refers to property other 
than lands, — 'Smvtiehandrik'd, p. 642.) 

If an ancestral pi'operty. which had been taken away by force by 
strangers, -- is recovered by a coparcener, with the consent of the other copar- 
ceners, he shall not give it to the other coparceners. -{SmrtitatUa II, p. 177 ) 
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jis. 25. 12-13. ] $5imc‘ ffi ftari i 

jnn fgrrof %: ii 

5^«5f«rT 5«ifg; *ft»i 5ia> sisira: i 
fi^tt g fisf*TT: ?mwn: tri^^fTTBr: ii 

The property belonging to the grandfather which had 
been lost but subsequently recovered by the father by his own 
power, — as also what has been acquired by him through 
learning, valour and such other means.- in all these the 
father’s ownership has been declared. Out of all this, he may 
make a gift, or even enjoy it at his will. But on his death, 
his sons have been declared to be equal sharers. — (Brhaspati, 
25. 12-1.^,) [Quoted in Dayahhaya, PP- 128-129.] 


Notes 

'Srashaktya,' ' by his own power,’- means ‘by the use of his own wealth 
and bodily exertion.' - The term 'father' stands for all acquirers of self- 
acquired property ; the text inentioninpr 'acquireA by himself’ as the reason 
for what i.s asserted here. -This same rule applies to ancestral propejty 
also -with the exception of immoveable property- to the same extent as to the 
non-ancestral self- acquired property.— (Dav/«ftE!!I< 7 o, p 129.) 

99. 9. 200. ] *1?^ v: id ’aeit l 

H H Nsronii: # ii 

The ornatnent worn by the ladies during the lifetime of 
their husbands shall not be taken by the coparceners ; if they 
take it, they become degraded.- -{MaTC«, 9. 200.) [Quoted in 
Mitaksnra, p. 639; Par as haramadhava. p. 380 ; Madanapari- 
jata, p. 686; Vivadachandra 21.2- 8; Viramitrodayn, p. 709.] 


Notes 

See also under IV. IS. 

Ornaments shall remain with those by whom they have been worn ; those 
that have not been worn shall be divided:- -'I.nAien' are mentioned only by way 
of illustration.— \ .'if if ofrfiarfi, p. 639.) 

What is not worn is common property and should be partitioned. .All this i.s 
implied by the qualifying: phrase ‘ lenrv by the laAies ’ < PnrSshoramiiAharii, 
p. 380. 1 

■iror/i,’ - i.f., in which the exclusive owmership of the ladies has been pro- 
duced by the fact of the ornament having been a loving gift.--u1-/rtdn»i(.- 
parijata, p. 686.) 
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As regards the ornaments of ladies even though they may have been made 
out of the rommon property, they shall not be divided. -( V’tcTirfafl/jandrn, 
21. 2— P.) 

Ornaments worn by the ladies shall not be divided ; the mention of ‘ worn 
implies that what is not worn shall be divided. — ‘During the lifetime of the 
husband this implies that what is not to be partitioned is that which is worn 
by ladies in a particular country as the sign of non-widowhond. — ( Vira- 
mitrcdaija, p. 709. 1 

‘Worn during the husband’s lifetime’ — What was given to the ladies by 
the husband merely for their adornment, -that the sons shall not divide 
during her lifetime, they shall divide it after her death.— (SorwffjVioreiiroiyanfl i 

The ornament that during their husband’s lifetime was worn by the ladies 
loved by him shall not be taken by the sons when on the father’s death they set 
about dividing his property ; they incur sin if they do take it. -{Kulluka.) 

When an ornament has been given to a lady for the purpose of adorn- 
ment, if that is divided by her brother-in-law and others, on the death of her 
husband, they incur sin; they shall therefore not take it. —(Raghavananda.) 

Inasmuch as ornament has not been included under ‘Strldhana,’ it is 
regarded as the property of the husband ; and as such it would be liable to be 
partitioned by his heirs; this is what is meant to be forbidden here. — 
I Nandana.) 

‘Dayadah'—sms.—’Tam’ -ornament.— ‘J’p,’ the sons. -{K3machamlra.\ 

100. ] SI ^ 

[v.l^ ETEIfTsarfsrr 5 Ji^i^^ansrf ] 

sranfe: I 

There is no division of the house ; nor of the water- 
vesrei, the ornament, the enjoyed woman or the used clothes ; 
there is no division also of the water-drains ; — so says Praja- 
patl-iShankha-Likhita.) [Quoted in Vivadaratnakara, 
p. 503 ; Apararka, p. 726 ; Smrtitattva II, p. 175 ; Vyavahara- 
mayUkha, p. 129.] 


Notes 

Vdstu,' — house ;-‘Udapafra7H,’ water-vessels made of metal; — 
‘ ormmenls,’ -only those worn on the body ; amujukta,’ used, enjoyed ; the 
meaning is that there is no division of such woman or cloth as has been enjoyed 
or worn by any single eova.rc.enet. — ‘ apampi-acharavartmandm,’ ai water- 
drains. -(ViwfidamtnaAiaro, p. 504.) 

When one of the coparceners has built a house for himself, and another also 
has built one for himself in some other place, the house shall remain with one 

who has built it.— (Swrtilattra II, p. 176.) 
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101. wwH ] »fbRiN» ?«JTr ^ mm i 

ar [ v.l, sit] ^n*f m f^W3«r %f«niT g ti 

Pasture-land, roads, clothes on the body, what is fit for 
being used (by particular individuals), and what is meant for 
the purpose of arts— shall not be divided :—{Katydyana.) 
[Quoted in Apararica, p. 726 ; Vivadaratnakara, p. 505 ; 
DdyahhSga, p. 127 ; Smrtitattva II, p. 174.1 


Notes 

‘ Angayojitam ’ — worn on the body ; this refers to only such clothes as 
are of not much value.— ‘D^armartAam’— what has been set aside for religious 
purposes, i.e., as an offering to deities ; such, e.g., as gongs and the like.— 
‘ SAilpart/iam,’— Painting brush and such thiogs. — ' Prayojyatn.’-lsiain 
advanced— says Haiayudha; such things to be utilised as books and the like, 
which should not be shared by the illiterate— says Parijata. 

‘ Prayojyam' — that which is capable of being utilised by any one person, 
such as books and the like for purposes of learning ; this shall not be shared by 
the illiterate ; - similarly what is used for the practice of the fine arts should be 
shared only by those who are proficient in such axis.— {DayabhUga, p. 127.1 

‘ Prayojyam ’—books and such things as are fit for being used by parti- 
cular individuals should not be divided by the learned among unlearned copar- 
ceners— Such is the explanation given by the Daynbhaga, the Madanaplrijata 
and others.— (SmrtitotifO II, p. 176.) 

102. sTTiTqf^ ] qivrfjTat «iar i 

siNi^) m ii 

There is to be no division of houses and fields, or of 
persons for whom the father has been officiating at sacrifices, 
or the gift from the father, or the gift from the mother. 
— (Prajapati.) [Quoted in Smrtichandrikd, p. 645.] 

lOS. 5rNif% ] w* ^ ^T»Tfirel5rwTf^R^^!i: i 

^^rs5f 5 # srl ^ — ’m n 

‘ Aagma ’ stands for wor/fs of public utility, and ‘ Yoga' 
ior sacrifice,— so say the wise. Both these are impartible; 
as also bedstead and seat.— (LoArafesi.) [Quoted in Smrti- 
chandrikd, p. 643 ; Mitdksard, p. 641 ; Madanapdri'jdta, 
p. 687 ; Parasharamadhava, p. 381; Vlramitrodaya, p. 709: 
Vyavahdramayukha, p. 129.] 

F. a 



8^ CHAPTER i 

Notes 

Here Lokak^i has explained the meanings of the terms ‘ Yoga’ and 
‘ Kiiema.’—iSmrtichandrika, p. 643.) 

‘ Purta ’ stands for public tanks, parks, and such things ; ‘ t'f fa 
for sacrificing, feeding BrShmaiias and so forth. — {VyavaharatnayTikha, 
p. 129.) 

104. ng 9.119.] [»./., ^ ^ • 

9r5nf^^ g it 

One shall not divide the odd goat or sheep or an animal 
with uncleft hoofs ; the odd goat or sheep is declared to 
belong to the eldest.— (il/aiitt, 9. 119.) [Quoted in Apararka, 
p. 723 ; Mitaksara, p. 638 ; Madanaparijata, p. 686 ; Vivdda- 
ratnakara, p. 498 ; Vyavaharamayukha, p. 129.] 

Notes 

‘ Animal with uncle ft hoofs '—such as the horse, the mule, the ass and 
the like. — When the number of cattle available do not admit of division in equal 
numbers, then the odd animal should be given to the eldest brother, and its 
value shall not be made good to the other brothers by giving them other things ; 
nor shall the odd animal be sold and its value distributed among the brothers 
equally.— (AfedASttfAi.) 

If the number available is not enough to permit of each of the brothers 
having one animal, it shall not be sold or exchanged for something else which 
could be equally divided ; it shall go to the eldest brother ; the term ‘ goat and 
sheep ’ in the second line includes the horse and other animals with uncleft 
hoots,— {Sarvajnanaraya'ia.) 

’Ekashapha,’ — i.e., horse and the like — goat, sheep and other animals— also 
animals with uncleft hoofs ;-if therein any of those which at the time of 
partition is incapable of being divided equally,— it shall not be divided ; it shall 
go to the eldest brother ; it will not be right to either sell it or add to it some- 
thing else of equal value and then divide it equally.- {Kulliika.) 

This text prescribes the odd animal as the share of the specially qualified 
eldest brother, and precludes the other brothers from it.—' Ekashapha,’ horse, 
ass, etc.— {Raghavananda.) 

This text provides an exception to the unequal division laid down in the 
general rule that the eldest brother shall take one more than the others ; the 
meaning is that ‘goat, sheep and other animals are to be divided, not unequally 
but equally ; ‘ yiaamam,’ meaning unequally, an adverb modifying ‘bhajet’ ; 
but what is incapable of being equally divided, on account of the number being 
uneven, — e.g., when there are three brothers, and the number of animals is one, 
two or four, — then the odd animal shall go to the eldest brother. Or it may be 
divided equally either by each of the brothers keeping it or using it for stipu- 
lated periods of time, or by selling it and dividing the proceeds equally.— 
Jfandana.) 
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‘ Vifamam,’— whose number is not the same as that of the brothers— 
(Apararka, p. 723.) 

What is not divisible by reason of the uneven number shall go to the eldest 
brother. - (JlfitoA;?aro, p. 638.) 

The goat, sheep and other animals that may be indivisible by reason of the 
unevenness of the number shall go to the eldest brother.— (Jlfodanapirijato, 

p. 686.) 

When the number of goat, sheep or animals with uncleft hoofs is uneven, 
they shall not be sold and the proceeds divided equally ; they should be taken 
by the eldest brother.— ( Vivadaratnakara, p. 498.) 

105. ^ H 

Strldhana and the property of kings never perishes.— 
(Narada.) [Quoted in Vibhagasara, 8. 2. 1.] 


Notes 

The meaning is that the kingdom granted by kings is impartible, 

106. g 4 . 4 . + gs wiwair 

f I 

Having made gifts to Brahmanas-and having made over 
the kingdom to his son, the king should march to battle.— 
{Manu.) [Quoted in Vibhagasara, 9. 1. 1.] 


Notes 

This shows that the kingdom is inherited by only one son, and that too the 
eldest ; as declared by Vyasa in the following text.— ( Vibhagasara, 9. 1. 2.) 

107. vifef^Hf i 

sr fe# 3^ rrsfT ^ ii 

It is an eternal law ordained that among kings, so long as 
the elder brother is there, the younger cannot be the king. — 
(Vyasa.) [Quoted in Vibhagasara, 9. 1. 2.] 
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Section 3 

PERSONS NOT ENTITLED TO INHERIT 
108.*T3» 0. 201—203.] (A) am i 

( B) wmnft 3 31^ I 

ffT?n^3siJT?r#a qfira) 933^ 11 

(C) iraf^i g i 

^^Tgfwtpgjfnnw ?[HTOf ii 


(A) Eunuchs and outcasts, those born blind or deaf,— 
the insane, the idiot or the dumb, — as well as those de- 
ficient in any organ,— are entitled to no share,— (B) But it is 
fair that the wise man shall give even to all these food and 
clothing to the best of his ability, as long as they live.— 
(C) If the eunuch and the rest should somehow happen to 
have a longing for a wife, the child of such of them 
as have issue is entitled to inheritance, — (ilfo«M, 9. 201—203,) 
[Quoted in AparUrka, p. 750 ; Mitak§ara, p, 836 ; Madana- 
parijata, p, 682 ; Vivadaratnalcara, p. 487 ; Vivddachandra, 
21. 1-2 ; Parasharamadhava, p. 366 ; Viramitrodaya, pp. 710— 
712 : Smrtichandrika, pp, 629, 631 ; VyavaharamayUkha, pp. 163, 
164 ; Vivadachintamani, p. 207 ; Ddyabhaga, p. 104 ; Vibha^ 
yasara, 5. 2— .1.] 


Notes 

‘ Food and clot king’ —being necessary for the keeping of the body ; 
it is implied that they should be provided with enough to enable them to engage 
servants and other attendants ; specially because in the case of the blind and the 
rest, living would be impossible without a servant. For those again for whom 
marriage is permitted, the provision made should include that for their wives 
also — ‘ Ability ’—the food and clothing provided shall be in accordance with the 
man’s needs. — (C) When there is desire to marry, they shall marry ; and the 
child born of the marriage, —whether a son or a daughter— shall have a share in 
the property — The phrase ‘ and the rest ’ does not include the outcast, etc. — 
Or the verse may be taken as referring to the case where the man has become 
insane, or otherwise disabled, after he has been ‘ initiated ’ and ‘ married.’— 
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The older writers have found in this rule something: that is usefully 
applicable to the case of such marriages as are contracted for purely 
religious purposes. So that for the eunuch also,— who is entitled to the per- 
formance of such riles as are prescribed in the Smrtis,— it is only -right that 
there be marriage, even in the absence of sexual desire. As for the rites 
prescribed in the Shrutis, they can be performed only in the Shrauta fire 
which can be installed only by one who has got a son ; so that the eunuch could 
never be entitled to the performance of these.— {Medhatithi.) 

‘ Kllbah ’—One whose impotency is incurable. — ‘ Patitu,’ one who has 
committed a heinous crime, and has not performed the expiatory penance.— 

‘ Vadhira ’ suffering from congenitai deafness.—' Insanity and, the rest ’ 
—are meant to be such as are incurable. — ' Jaili’- one whose organs of action 
are not under his control. — ' Nirindriyah’— those unable to have any sensa- 
tions.— (C) ‘ Arthila ’-implies connection with wife. What are meant are the 
born blind and the \ike.—‘Utpannatantunam’ — when children are born to them. 
Even those brothers who have become separated before the birth of such 
children should give to those children the share that would have been their 
father’s. As regards the eunuch and the outcast, if they have been already 
married,— then, on the birth of their K^etraja son, this latter becomes 
entitled to a share in the inheritance. — {Sarvajiianarayana.) 

The impotent, the outcast, one suffering from congenital blindness, the 
deaf, the insane, the mad, the idiot, the dumb, the cripple, the lame and one 
whose organs are deficient,— these do not receive shares in the property ; 
they are entitled to only food and clothing.— (B) The man who does inherit the 
property, if he knows the law, should provide food and clothing, to these through- 
out his life, to the best of his ability.— (C) ‘ Kathahchana,’—this implies that 
the eunuch and the rest are not fit for marriage ; if somehow, there arises 
a desire for marriage (and they marry), then, on the birth of their Kiieiraju 
son— and in the case of the others, on the birth of their sons,— they become 
entitled to a share in the property.— (lirMHfifca.) 

‘Jada ’—is one who is devoid of ambition. — ’ Nirindriyah.’— those without 
hands and such limbs.— (B) All these eight are to be supported; this has been 
declared by Yajiiavalkya also.— (C) If the eunuch and the rest have a desire to 
obtain children and marry for that purpose,— if they have issue, then their 
K§etraja and other sons are entitled to inheritance.— (/iag/iaranane/a.) 

‘ Nirindriyah '—devoid of the organs of action, e.y., the lame, the impo- 
tent,— the Kietraja son born to them.— (A’'o77d(ina.) 

This text de.scrfbes those not entitled to partition. Those born blind or 
deaf are not entitled to any share in the property.— ‘ ’—is one who 

is suffering from trembling and the like, from the obsession of planets, and also 
fiom the disorders of the three humours of the body, wind, bile and phlegm. — 

‘ Jada ’—is one whose mind is deranged, and who is incapable of ascertaining 
what is good for himself. — ‘ Nirindriyah ’—Those who have lost a sense-organ 
by disease.- (C) ‘ Vtpannatantundm’—ol the sons. For the eunuch the only 
son possible is the Kietraja ; for others, the body-born son also is possible.— 
[Rdmachandra.) 

Inasmuch as the eunuch and the rest are spoken of as ' having wife,’ it 
follows that their Upanayana also has to be performed. It will not be right to 
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argue that— “ The text vC) is with reference to the case where the man has 
already married, and subsequently become struck by blindness and the other 
disabilities.’ If that were so, then ‘ the born blind ’ should not have been men- 
tioned in the foregoing verse (A). It may be that the blind and the rest, not 
having gone through the ceremony of initiation ( Upayuitjana) and marriage, are 
not entitled to the performance of sacrifices ; but they are perfectly entitled 
like a Shudra, to the performance of works of public utility. For this reason, the 
fact of their being not entitled <o a share in the property, is due, not to their 
being not entitled to work, but to the words of the text itself. — (Apararka, 
p. 750. ■) 

(A) ' jiVirindrijyaji’— those who, as a result of some disease, have lost a 
sense-organ. These— the eunuch and the rest- do not share in the property; 
they have to be supported by proper food, clothing and gifts.— (B) ‘ Atyantam’ — 
throughout life. The fact of their being not entitled to inheritance would be 
right only if it referred to cases where the blindness or the like has appeared 
before, not after, partition. Even after partition, if the defect of blindness 
and the like is removed by medication, the roan does become entitled to his 
share in the inheritance. In the terms ‘ Patiia ’ and the rest, no significance 
attaches to the masculine gender ; so that even in the case of wife, daughter, 
mother and others, if they happen to be blind and so forth, they are not 
entitled to a share in the property. -(A/itoJfcsnro, pp. 836-838.) 

(A( ‘ Nirindrltja' -one who has lost a sense-organ through disease or such 
causes.— These are not to receive shares in the property, but have to be 
supported.— (B) ‘ ’—of all those who are entitled to a share in the 

property ‘ Alyanium’ - as long as they live.— These persons are not to share 
in the property only if one of the said defects appears in some form, before 
partition, — and not if, though before partition, they suffered from the said dis- 
abilities, yet, after tha partition they got rid of the disabilities by medication,— 
or if they have performed the necessary expiatory penance. In this latter 
case, the person concerned becomes entitled to a share in the property, in 
accordance with the rule that ‘ if a son is born after partition of a wife of the 
same ca.ste as oneself he is entitled to inherilance.’- In the terms ' F'atita ’ and 
the rest, no significance attaches to the masculine gender, appearing as it does in 
the subject; hence mother, wife, daughter and the rest also, if suffering from 
disability, are not entitled to shares in the property.— The eunuch and the rest 
are themselves disinherited,— not Iheir sons and others, if they are not suffering 
from a disability. — (Madanapnrijata, p. 682.) 

In the compound ‘ Jalyandka,’ the term ‘ JMi ’ indicates the incurabili- 
ty of the disability, and not that it must be congenital.— ‘ Jada’— one viho 
cannot discriminate between others and himself.— ‘ JVirindriya,’ ie., the tame 
and the like, who are not entitled to the performance of the religious rites 
prescribed in ShTuii and Sinrli. — (B) ‘ San/a^Sin,’ of the eunuch and the 
rest. — ‘ Atyantam,’ -as long as they live.— (C) In the compound 'Klibadlnam,' 
- • of the eunuch and the rest,’-the 'Kltba,' ‘ eunuch,’ is meant to be included ; 
as the eunuch is absolutely unable to beget a child. The author of the Fra- 
kasha, however, holds that ‘Kltba,’ here stands for such impotence or in- 
capacity to beget children as is due to a curable defect.— ‘ TantM,’— issue.— 
{Vivadaratnakara, p. 488.) 
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‘ Jadantuka,’ -one who is dumb, while being an idiot.— ‘ EuwmcA ’— one 
who remains impotent even after medication. Some people hold that the 
compound *. ifr/badiWdm ’—is not meant to include the Kllba, Eunuch, him- 
self.- ( Viuadachatidra, 21, 1-2.) 

Here Manu mentions those who are not entitled to inheritance.— * iVirin- 

— whose sense-organs have become defective,— (B) * Alyantam ,’ — 
throughout Wie.- {Pariiaharaniddhava, pp. 366-367.) 

* N irindriya ’— is one who has lost his organ through disease ; and hence 
differs from the * eunuch. ’ Some people have explained the term to mean 
* persons devoid of hand, feet and such limbs.’ These, the eunuch and the 
rest, do not receive shares in the inheritance ; but they have to be supported 
with food and clothing.— (B) * throughout life.— Of the outcast 

and the person who has committed a minor offence, the disability to inherit 
lasts only till the requisite expiatory penance has been performed. If, through 
arrogance, they do not perform the penance, they fall.— This disabiiity to 
inherit applies to them only if they have had the said defects before partition ; 
after the partition has been done,— if the defects appear,— the shares that they 
received at the partition shall certainly not be taken away from them, as there 
is no authority for such a course. If subsequently, the defect is removed, 
the persons become entitled to receive shares, - so says Vijnsneshwara ; and 
this is the right view ; bscause the disability to inherit was based entirely on 
the presence of the defect ; and the case of these persons would stand on 
the same footing as that of the son born to one (from a wife of his own caste) 
after partition, who is entitled to inherit.— In the terms ‘ Patita ’ and the 
rest, no significance attaches to the masculine gender ; just as in the sentence 
‘ Brahmaiio na surdm pibet ’ ; hence the disability mentioned in the present 
texts would apply to the ca.se of the * wife, daughter, etc.’ who have been 
declared to be entitled to inheritance. — (C) ‘ Tavtn’- child.— [VJ7-amit?-odaya, 
pp. 70S-710.) 

(A) ' Nii'indriyali ’—those whose olfactory and other organs have been 
destroyed by disease and such other causes.— (B) ‘ Atj/untani’— throughout life.— 
(Smrtichandrikd, pp. 6, 9, 632.1 

(A) ‘ iViri«dj'iya/i ’—devoid of the olfactory and other organs. 
(B) These disinherited persons should be supported by those who have taken the 
property.— {Vyavahdramaijxikha, pp. 163, 164). 

* N ir indr iydh'— devoid of hands, legs and such limbs. The upshot 
of the whole is that those who are not entitled to the performance of the Shrauta 
and Smdrt.a rites are not entitled to inheritance. Their sons, however,— except 
the sons of outcasts -are entitled to inheritance. — ( Vivddachintdmaiii, p. 207.) 

* Tantu ’—child. It might be argued that the impotent person can 
have no generative potency,— and that the dumb and the rest, not having read 
the Veda and not having their Upanayana performed, would be outcasts ; and 
hence there would be no possibility for these to bn married. This wiU 
not be right ; because a son may be bom to the impotent man with the help of 
another man; and the rest, even though they may not have their Upanayana 
performed, would be only like Shudras, and not otUcasts. Hence all these 
persons could have sons— body-born as well as ' K.^etraja ’ ; and these sons should' 
be entitled to the inheritance.— (Z>a2/a6/taga, p. 104.) 
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109. 2. 140—142.] 

(A) qfii?Ra5i: [ «?./., qfira^atga: : i 

?is^T5f^^*r^mraT [t-.?., Inft f5r?s[i^i! ii 

(B) i 

(C) JW^s^iT W [ v.L, » ] « 

(D) «igai Hrgfrw: i 

f5||ait??ll srfg^trreil^ ^ H 

(A) The impotent, the outcast, the son born of the 
outcast, the lame, the insane, the idiot, the blind, one 
suffering from an incurable disease, and others having no 
shares, have to be maintained.— (B) The Awrasa and AT^etraia 
sons of these, if free from defects, receive shares in the pz-o- 
perty.— (C) The daughters also of these should be maintained 
till they have been made over to their husbands.— (D) The 
wives of these, having no sons, should be maintained, if they 
are well-behaved : if they are misbehaved and hostile, they 
should be turned oat. —(Yuj^avalkya, 2, 140—142.) [Quoted 
in SmrtichandrikU, pp. 631—634; Madanaparijata, pp. 681— 
683; VivadaratnUkara, pp.iS8A89; Vivadachintamani, p. 207 ; 
Vivadachandra, 21.1—3 ;21. l—l;Parasharamadhava, pp. 366, 
367 ; Vlramitrodaya, pp. 710, 711 ; Ddyabhaga, pp. 102, 104 ; 
Vyavaharamayukha, pp 162—166; Vibhagasara, 5. 2- li.] 

Notes 

The impotent man and the rest have no shares in the inheritance, i.e., 
they shoul d be deprived of their share ; bat they are entitled to maintenance.— 

‘ Kllba,’ the eunuch, one wanting in virility ‘ Tajjali ’—born of the Patilu, 
outcast though the son of the outcast is also an outcast, yet he has to be 
mentioned separately; otherwise, according to the next verse (B), the sow of 
the outcast would be entitled to inheritance. —Pa/ipw,’ lame.— ‘ f/nwiottoAo,' 
uffering from insanity,— which is a fo rm of disease.— ‘ Ja(la,’— idiot.— ‘ Andha,’— 
blind.—* Achikitsyaroga ’—one suffering from an incurable disease.—* ddya'— 
is meant to include those others who have been declared in other Smrtia to be 
not entitled to inheritance. -(B; ‘ E^Sm ’—oi the eunuch and the rest;— the 
Awrosa and Aselrayw sons receive the inheritance, if they are free from such 
defects as being an outcast and the like. The impotent man gets children by 
means of medication.— (C) The daughters of these have also to be maintained 
till they are married. — (D) Their married and childless wives should also be 
maintained, if they are well-behaved ; if they are misbehaved,— or inimical to 
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their brother-in-law and other relatives, —they should be turned out of the house. 
The daughters are to be maintained even though they may have been born of 
outcasts. — (AparHrlca.) 

‘Tatsutah’ {v.L, for ‘Tajjalj.’) -bom of the ovcteast..— ' Unmattah’— 
obsessed by evil planets.—' Jadah ’—always devoid of intelligence. — ‘ Achikit- 
syarog7 ’—suffering from leprosy or such other foul and incurable disease.— The 
particle ‘ cha ’ serves to include the deaf and the rest mentioned in other 
Smrtis. - Some people have held the view that the ‘ lame ’ and the rest stand 
for all those who are not entitled to the performance of the Agnihoi ra and other 
rites.- But this is not right : because wealth is meant for the man ; and 
because the illiterate person, who is not entitled to perform any riles, has been 
declared to be fit for holding wealth ; as is clear from such texts as ‘ the learned 
shall not give of his self-acquired property to the unlearned, unless he wishes 
to do so ’ - and ‘ the unlearned shall divide the property equally.’ Hence the 
fact that they are not entitled to inheritance rests upon the express prohibition 
in the texts themselves, not on the ground of their being incapable of performing 
sacrifices. Or their disability to inherit may be regarded as being due to their 
present disease, etc., being indicative of heinous sins committed in the past lives. 
The long established custom is that even the blind and the rest, if they are not 
outcasts, do inherit the property that belonged to their grandfather and other 
ancestors. The conclusion therefore is that the text only reiterates the pro- 
priety of the course that these persons should not use the property for any other 
purpose save their maintenance.— (Fis/tiwupa.) 

(A) Here we have an exception to the general rule regarding the son, 
the wife and other members of the joint family inheriting the property of the 
deceased,— ‘ /nifio, ’—one belonging to the third (neuter) gender — ‘ Patita,' 
the one who has committed a heinous crime, like the murdering of a BrSh- 
ms.n& Tajja,’ born of the outcast. -* f’a/igM,’ \ame.— Unmattaka,’ op- 
pressed by insanity due either to the disorders of bile, wind and phlegm, or to 
the obsession of evil planets.— ‘ Jada,’ whose mind is disordered, i.e., who is 
unable to determine what is good and what is bad for himself. -' Andha,’ 
deprived of eyes,— ‘ Achikilst/aroga,’ suffering from some incurable disease, 
like consumption. — The term ‘ adya ’ includes the following — one who has 
taken to another life-stage, one who is inimical to his father, one who has 
committed minor sins, the deaf, the dumb, the person deficient in sense- 
organs. These have been mentioned by Vashistha and .Varada ; also 
Manu (9. 201).— These, the impotent and other persons ‘have iio shares,’ 
i.e., they do not receive the inheritance ; they have only got to be 
‘ maintained ’ by being provided with food and "clothing. If they are not 
maintained, the person who has inherited the property becomes liable to 
be treated like an outcast, as declared by Manu (9. 202). This disability 
to inherit would be right only in cases where the defects (to which the 
disability is due) have been present from before the time of partition, and 
not if these appear after the partition. Even after the partition, if the defect 
is removed by medication, the man does become entitled to the inheritance. — 
In the terms ‘patita’ and the rest, no significance attaches to the masculine 
gender ; hence the wife, the daughter, the mother and other females also should 
be regarded as not entitled to inheritance, if they have any of the disabling 
F. 12 
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defects enumerated. — (B) The assertion of ‘ the disability to inheritance ’ 
of the impotent and other persona may ^Ve rise to the notion that the sons 
also of these persons are debarred from inheritance ; it is with a view to this 
that the next verse (B) is added. Of these impotent and other persons, the 
' Anrasa ’ or ' K^etraja ’ sons, if ‘ free from defects,'— i.e., free from impo- 
tence and such other defects as are disabilities in the matter of inheritance,— 

‘ receive shares ’ in the property. In the case of the impotent person, only 
‘ K^etraja ■ sons are possible ; in that of others, ‘ Aurasa ’ also. The mention 
of these two kinds of sons serves to exclude the other kinds.— iC) A special 
rule is laid down in (C) in regard to the daughters of the impotent and other 
persons. Until they have their marriage-sacrament performed, their daughters 
are to be maintained ; the particle ‘ cha ’ implies that the performance of their 
sacraments also is essential.— (0) This lays down the special rule regarding 
the wives of the impotent and other persons. The wives of these persons, 
if they are ‘ well-behaved,’ of good character, should be maintained ; the ill- 
behaved have to be turned out ; those who are inimical are also to be turned 
out ; but these have to be maintained, if they are not ill- behaved ; and the 
mere fact of their being ‘ inimical ’ will not deprive them of maintenance.— 
(Mitak^ara.) 

(A) The term ‘ At ka’ includes one who has been bom deaf ; and the term 
‘ adya ’ includes the dumb, ‘ one hostile to his father ’ and others ; —these 
being mentioned in Manu v9. 201), and in N5rada(13. 21),— ‘ Town, ’ born of 
the outcast.- ‘ Pahgu ’ lame.—' Jada,’ of low intelligence.— iB) The impotent 
and other persons hainng been declared to be not entitled to inheritance, it 
would be seen that their sons also are not entitled to it and that it is not nece.ssary 
to maintain their daughters and wives ; — with a view to preclude such a notion 
the second and third verses have been added. The ‘ K^etraja ’ sons of the im- 
potent and others,— the ‘ Aurasa ’ sons of those who are not impotent, —if both 
of these are free from the defects of impotence and the like,— become 
sharers in the inheritance.— (C) The ‘ K^straja ’ daughters of these impotent 
and other persons,— i.e., such as are not sexless,— should be as carefully main- 
tained as one’s own daughters, until they have been given to their husbands. — 
(D) The wives also of these impotent and other persons -those that had been 
married to them before their impotence was definitely known,— if they are 
‘ well-behaved,’ of good character,— are to be maintained. If they are ‘ ill- 
behaved or very ‘ inimical ’ or hostile, they should be turned out of the house. 
The particle ‘ cha ’ in the second verse implies that the daughters should also 
have their sacraments performed ; and the ‘ cha ' in the third verse includes 
such women as are ‘ given to drinking wine ’ and such vices and the particle 
‘ eva ’ serves to preclude the notion that such women should be maintained.— 
{Vlramitrodaya-Tikd OTi Yajna.) 

‘ Tajja ’-bom of the outcast.— The term ‘ adya ’ includes those men- 
tioned elsewhere — ' Should be maintained by those who have inherited 
the property ; ViMu having clearly declared that ‘ they have to be supported 
by those who have received the property. ’_iB) What is said in regard 
to the ‘ K^etraja’ son must be taken as applicable to the Dvdvara 
and other ages, as such a son has been forbidden for the Kali age.— 
(C) ‘ Sutdh, daughters,— ‘ of those who have been declared to be 
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not entitled to inheritance;— 's/iaU be maintained’ — by those who have 
taken the ancestral property of the disinherited persons;— the daughters 
shall be maintained in the same manner as their disinherited fathers 
themselves ; — but not as long as they live, - only till they have been 
married.— (D) Of the said disinherited persons, the married wives also, — if they 
are well-behaved,— shall be maintained by those who have taken the ancestral 
property of the disinherited persons, in the same manner in which they maintain 
those persons themselves. — If they are ill- behaved, or are hostile to the main- 
tainer, they should be turned out of the house. Those who have been turned 
out for misbehaviour are not to be supported ; but those turned out on account 
of hostility shall receive maintenance. — (Smi tic/iandriAa, pp. 631 and 634.) 

(A) ‘ Tajja ’—born of the outcast who has not performed the requisite 
expiatory penance.— ‘jPouflM, * lame.—' Unmattaka,’ incurably suffering from 
insanity due to the disorders of wind, bile and phlegm and to the obsession of 
evil planets.— ‘ Jada,’ of defective intelligence, incapable of discriminating 
between right and wrong.— ‘ AcAiAits^aro^o '-suffering from an incurable 
serious disease.— The term ‘ddtja,’ includes ‘one who is hostile to his father’ 
and the rest mentioned by N3rada. — [^Madatiaparijata, p. 681.)— (B) Of the 
impotent person, only a ‘K^etraja ’ son is possible ; of the others, both 
‘ Ksetraja’ and ‘ Auraaa.’ The special mention of these two kinds of sons 
implies that the other kinds of sons are not entitled to inheritance ; but the 
’PtitTika,' the ‘ appointed daughter ’ is included under the ‘aurasa’ as she 
has been declared to be ‘ equal to the aamsa.’— (C) The daughters are to be 
maintained till their marriage.— (D) The childless wives of the ‘ impotent and 
other persons,’ if well-behaved,— of good character,— should be maintained; 
those who are ill-behaved should be turned out ; and those ‘ hostile ’ shall also 
be turned out, but shall receive maintenance, as these are not tainted with mis- 
behaviour.— (ifttci., p. 683.) 

(A) ‘ Tatautah.’ {v.l., ‘ tajjaU ’)—tbe son of the outcast bom after he 
had become an outcast. — ’Jada,’ of deficient mtelligenee.—'Achikitaya- 
rogo. ’- suffering from an incurable disease, like leprosy.— The term ’ddya’ 
includes all those other persons who have been declared by other sages 
to be ‘ not entitled to inheritance,’ but entitled to maintenance.— (B) The impo- 
tent and others having been declared to be not entitled to inheritance, it might 
be taken for granted that their sons also are not entitled to it ; hence the sage 
has added the second verse. —(D) The tlurd verse declares what is to be done 
regarding the wives of those persons.— ‘ Hostile, ’ the ‘ hostility ’ meant here 
is the proneness to administer poison and inflict such injuries, not mere quarrel- 
aomeneas.—iVivddaratndkara, pp. 488-489.) 

(A) The man suffering from such incurable diseases as leprosy and the 
like.— (B) The ‘ auraaa ’ sons of the outcast meant here are such as were bom 
before the man became an outcast ; those of the others may be such as may be 
born subsequent to the appearance of the disabilities.— (D) ' E^dm,' of the 
impotent and other persons. — ‘ Pratikulalf,’ — prone to poisoning and other 
miBaYdei.—iVivddaohintdmani, p. 207.) 

(A) The ‘ son of the outcast ’ meant here is the one born after the man 
became an outcast.— ‘AchiAitsyarogarta,’ the person suffering from such 
incurable diseases as leprosy and the \iks,—{,Vivddachandra, 21. 1—4.) — 
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(D) The childless wives of the disinherited persons are to be maintained. - 
21. 1-7.) 

(A) ‘ Tttjya/i,’— born of the outcast.— The term' adf’ includes the dumb 
and the rest.— These do not receive anj share of the inheritance ; they are only to 
be supported with food and clothing — (B) Of these disinherited persons, only 
the Kiietrajit and Aurasa sons shall receive shares, —not the adopted and 
other kinds of sons. —(C) The daughters of the disinherited pei-sons .shall 
be maintained till their marriage, and they shall be married also (D) their 
wives, if well-behaved, shall be maintained as long as they live. - {Parashara- 
madhava, pp. 366-367.) 

(A) ‘ Tajjah ’—born of the outcast. — In the case of the impotent and 
the blind, if they have been so from birth, they are not entitled to any share ; 
if the disability has come in later, then on their being cured by medication, 
they do become entitled to receive shares in the property out of what may 
have been left after the settlement of all assets and liabilities. —The term 
‘ adya ' includes the person who has entered another life-stage, one who is 
hostile to his father, one who has committed a minor sin, the deaf, the dumb, 
one who is deficient in his organs,— as has been declared by Narada and Vashis- 
tha.— (B) Even though the impotent and the rest are not entitled to inherit, 
their sons are not debarred from inheritance. — * jT'ree frmu defects,’— i.e,, 
those defects which have been indicated in the preceding verse as bars to inherit- 
ance.— For the impotent, only the Knelraja son is possible ; for others, the 
Auraaa also. These two kinds of sons have been specified for the purpose of 
precluding the other kinds.-(,Viramitrodaya, pp. 710-711.) 

(A) * Paiigiih ’-one who cannot walk on his legs. — Even though these 
are debarred from inheritance, they have to be maintained, — with the exception 
of the outcast and his son, who do not deserve maintenance, as declared by 
Devala. The Kllba ’ has been defined by KRtynyana as * one whose 
urine gives out no froth, whose excreta sinks in water, whose penis is devoid of 
erection and eemen.’ -{Dayabhaga, p. 102.)-(B) Of these, the Kijetraja 
sadAurasa that may be there- who are free from the defects of impotence 
and the rest, -are to receive shares in accordance with the share of their 
father.- (C) Their daughters have to be maintained till their marriage 
I, D) so also their childless wives, as long as they live. - (Ibid. , p. 104. ) 

The persons debarred from inheritance are enumerated here.— ‘ Tajja/*,’ 
bom of the outcast. If, even after partition, the impotence and other dis- 
abilities are cured, the persons receive their shares ; just like persons born after 
partition. -(FffawAoramuyiJAAa, pp. 162-163.)-(C, D) Yajnaviilkya lays 
down special rules regarding the daugbtem and wives of the said persons.-If 
the women are ill-behaved, they have to be turned out, without maintenance ; 
if they are only * hostile ’ they are simply to be turned out, but should receive 
maintenance ;— so say Madam and others.— iJ6 id,, p. i66.i 

One who is suffering from an incurable disease is not entitled to inherit- 
ance,— The legitimate sons of these- born before, not after, their being an 
outcast, etc.,- deserve to inherit property; those born after the outcasting 
are entitled to maintenance.- * ProtiAsia/,.* bent upon depriving him of 
K ‘**‘*®’^ means.-(Fi6/ioffasora, 

Om C S.) 
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J 1 0. 'JS. 4:5—45.] i?iq?4 5i^*r | 

Iht! idiot and the eunuch shall be supported. The off- 
.spring of the idiot deserves a share.— Those born from wives 
of higher castes (than their husbands) -are to be treated like 
the sons of the Shudra wife 'of a Brahmana).— (Gawfama, 2<S. 
43—45.) [Quoted in VivMaratnakara, p. 491.] 


Notks 

What the use of the ;erm ‘ deserves ’ implies is that he receives a share 
of the inheritance only if he is otherwise entitled to it,— not merely on the 
ground of his being the child of an idiot. — ‘ S/iiidrSjJMicai/at ’—those born of 
women of the higher castes married to men of lower castes,— if they are willing 
to serve - should receive a living ; just like the son bom to a Bruhmana from a 
Shudrav/Ue.—{Vivadaratnakara. p 491.) 

111. 1 5. 32 — .S5.] 

3 I 

Outcasts, eunuchs, persons suffering from an incurable 
disease, or maimed, do not receive a share ; they should be 
maintained by those who have received the inheritance. Their 
A'urasa sons shall receive a share, but not the sons of an 
outcast. (Vi^nu, 15. 32—35.) [Quoted in Vivadaratnakara, 
p. 490.] 


Notes 

The sons born to the outcast after the commission of the degrading sin, and 
the sons born to wives married in the inverse order, are not entitled to receive a 
share, leven in the grandfather’s (t.e., ancestral) property.— ‘ Anishayrahibhih,' 
by those who have taken the property.- {Vioddaratnakara, p 490.) 

112. 2. 38— 41.] srraj'®5i3#f^>fg: i 

— <i%cicrs5iTg^!^ i 

They shall support, with food and clothing, all minors ; 
as also the blind, the idiot, the impotent, the distressed, the 
invalid and those without livelihood ; excepting the outcast 
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and his offspring.— (BowdAai/awa.) [Quoted in Apararica, 
p. 750 : Vivadaratnakara, p. 490 ; Vyavaharamayukha, 
p. 165.] 


Notes 

•AkartninaJi ’—Those who have no means of livelihood, such as agriculture 
and the like.—’ Patitatajjalavarjam ’—excepting the outcast and his children, 
all others should be supported.— (ApararAa, p. 750.1 

‘ AiitavyavaKaran’ -those who have not attained majority.— ‘ A/mr- 
viinah ’—those not entitled to the performance of religious acts.— As regards 
‘the outcast and his children,’ all kinds of transaction with them having 
been forbidden, the act of supporting them also becomes forbidden. — ( Vivada- 
ratnakara, p. 490.) 

Madana and others have held that the renunciate and his offspring also 
do not deserve to be supported.— (Vyavaharamayukha, p. 166.) 

113. HIT? 13. 21.] 

(a) (b) i] 

’dntiT 9^^ ^3n: f9t II 

One hostile to his father, an outcast, one impotent, or 
excommunicated [v.i., one guilty of a minor offence],— such 
sons, even when Auraaa, shall not receive a share ; how then 
could the/f^efray'a sons receive it l—{Narada, 13. 21.) [Quoted 
in Apararka, p. 749 ; Mitak^arU, p. 836 ; Smrtiohandrika, 
p. 629 ; Vivwiarat'nakara, p. 489 ; VivUdachintamani, p. 207 ; 
VivMachandra, 21. 1—9 ; Madanaparijata, p. 682 ; ParUshara- 
mddhava, p. 366 ; Vlramitrodaya, p. 710 ; Ddyabhdga, p. 103 ; 
Vyavaharamayukha, p. 163 ; Vibhdgasara, 5. 2—10.1 

Notes 

‘ Pitrdvit ’-one who injures his father ‘ Aupapatikak’ 

guilty of a minor offence).— (Apararfco.) 

‘ Apapatritcdi ’—one who has been declared to be ‘unfit for association,’ 
i.e., one who has been expelled by his relatives (Smrtichandribd, p. 629.) 

‘Pitidoil ’-one who bears ill-will towards his father,— such ‘ill-will’ 
culminating in the killing of the father, if the father is alive,— and in not 
making the water and other offerings to him, if he is dead, - ‘ ApapdtrilaU ’— 
excommunicated on account of some such crime as killing the king. The 
author of the Prakdsha however has read ' Aupapdtikali’ and explained it 
to mean ‘ one guilty of minor offences.’— (Fivodar«tnoAora, p. 489.) 
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‘Pitrdvit,’—i.e., Beating the father and otherwise iiHreating him during 
his lifetime,— and unwilling to perform his Shraddha and other rites, on his 
death. — (Vivadachintamani, p. 208.) 

The ‘ hostility to the father’ would consist in beating (or killing) him 
during lifetime, and not making the water and other offerings to him, after 
death.— (yioadacAandra, 21. 1—9.) 

‘ ApapatritaU ’ — Excommunicated by his relatives on account of such 
heinous crimes as hostility to the king — so says Madana.— Bat the right read- 
ing is ‘ Apayatritali,’ meaning ‘one who has undertaken a forbidden 
journey,’ such as going on business to another island by sea on boats ; 
association with such a traveller being forbidden in the Kali age. The other 
reading and explanation cannot be right, because no texts have prescribed ‘ ex- 
communication ’ as a penalty for hostility to the king. — (VyavaKdramayukha, 
p. 163.) 

‘ Pitrdvil ’—One who makes his father unhappy by causing him hurt ; and 
who has ceased to offer shraddha and other offerings. - ( Vibhagasdra, 5. 2—10.) 

114. (A) # I 

(B) qfeagsifiif [p.i., sr^*r# i 

(0) fi?gfri5 ^pitrf^enj ii 

(A) On the death of the father, the impotent, the leper, 
the insane, the idiot, the blind, the outcast, the child of the 
outcast, and the religious hypocrite [or life-long hermit] are 
not entitled to share in the inheritance.— (B) All these, with 
the exception of the outcast, have to be provided with food 
and clothing.— (C) Their sons, if free from defects, shall 
receive shares in their father’s inheritance.— (ZleraZo.) 
[Quoted in Vivadaratnakara, pp. 489-90 ; Vivadachinta- 
mani, p. 208 ; Vivadachandra, 21. 1- 6 ; Smrtichandrika, 
pp. 628, 632, 633 ; Parasharamadhava, p. 367 ; Dayabhaga, 
p. 102 ; Viramitrodaya, p. 711 ; Smrtitattva II, p. 172 ; Vya- 
vaharamayukha, p. 165 ; VibhUgasara, 6. 1. 1.) 

Notes 

’ Mrtc pitari,’ — Uvem on the death of the father.— ‘ Z/i/i;;/,— one who is 
too much addicted to the habit of practising religious hypocrisy.— ( V'iiiad«ro.tno- 
kara, p. 490. ) 

(A) ‘ Mrtt ’—This is only by way of illustration. — ‘Z/iiipi,’ one who is too 
much addicted to assuming disguises.— (C) ‘ Defects,’ — such as tend to 
debar one from inheritance.— (Ftuadacftintomtt’.ii, p. 208.)— (B) For the out- 
cast, no maintenance need be provided.— (G) The son of the disinherited man, 
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if he is himself free from defects, is entitled to inheritance.— ( Ptwr/rfa- 
chandra, 21. 1 — 6. ) 

On the death of their father, the ‘ impotent ’ and the test do not share 
in the property.— ‘Linffj,’ the life-long hermit ; the hermit meant here is one 
belonging to one of the heretic sects. KsapcL^xcLkUy Ptishupcitd and the 
like.-- The phrase ‘ on the death of the father’ is meant to indicate the time of 
partition ; so that even when the father is making a partition of his properly 
during his lifetime, the impotent and other persons do not receive any shares in 
the property. That is why .\pastaraba has declared During his lifetime, the 
father shall divide the property equally among his sons, excluding the impotent, 
the insane and the outcast.’— i&'wnf p. 629). -iBl Here we have 

an exception to the general rule that ‘ all disinherited persons should receive 
maintenance’ ; the ‘son of the outca.st’ also is to be included under this exception, 
as he also is an outcast. --(/ii'd., p. 6S‘Z\.—iC\ ‘ Tatputrdli,’ sons of the persons 
debarred from inheritance.— ‘ Free from defects’- free from impotence and 
such other defects as are disabilities to inheritance. --‘Fal/icj-’.'! inheritance 
7. c., the grandfather's property. This text should not be taken to mean that 
“ the ‘ son of the outcast ’ also would be entitled to inherit the grandfather’s 
property ” ; because the outcast's son is excluded by the qualification ‘ free from 
defects,’ as the male child of an outcast has been declared to be an outcast. ~ 

I Ibid., p. 633.) 

(B) The outcast is not entitled to maintenance. The term ‘outcast’ here 
includes the ‘ outcast's son’ also. -(Ci The sons of those debarred from inherit- 
ance are entitled to inheritance ; of those who have been debarred from inherit- 
ance, only the ‘ .-^Kcnsa’ and ‘Fjef if free from impotence and other 
disabilities, - are entitled to inheritance, not the ‘ adopted ' and other kinds of 
sons.- (ParTisharamTidhava, p. 367.) 

{A) All those debarred from inheritance are to be maintained, except the 
outcast and the outcast’s son, Liitgi,’ the wandering mendicant and the like. 
The term ‘outcast’ includes the outcast's son also, as the latter also is an 
‘outcast’ by reason of being born of an outcast.— (Dttgaft/taqa, p. 102.) 

‘ Li/ifyf ’-the wandering mendicant and the like.- -The term ‘outcast’ 
includes the outcast's son also; the latter also being an ‘outcast’ by reason of 
his being born of an outcast.— t ViraniifrodoT/o, p. 711.) 

‘ Jet da,’ one who has no enthusiasm in the performance of religious duties. 

‘ A 'idhali,'- congenitally blind. Li ligl,’— one who has assumed the disguise of 

an ascetic. — (Smtlitattva II, p. 172.) 

‘ Lingi, '—one who is wearing a forbidden sign.— ( F7/amAa?-on!a7/7f/(;/ia, 

p. 165.) 

‘Death’ is mentioned only by way of illustration.—’ Liiigi,' a religious hy- 
pocrite. Fi6/w.(7as-o7'r(, 6. 1--3.) 


1 1) IT, j). .85.] — 
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The outcast, the son born of the outcast, and the impo- 
tent are not entitled to shares in the property ; as also the 
idiot, the insane and the leper. If they are married, their 
children, — if they do not suffer from the same disabilities, — 
shall receive their share. 

If, after marriage, they lose their generative organs, 
their relatives shall beget sons for them, and consign to these 
sons shares in the property . — {Arthashastra II, p. 35.) 


116. WRcftfRIf: — feRI: I 

HI ft <Hni{i?sft I 

One born of an outcast is an outcast ; not so females, 
because the female goes to another (family).— (Fas/ng^fea.) 
(Quoted in Aparnrlca, p. 751.) 


Notes 

The daughters of outcasts have got to be maintained and married (and 
not to be treated as outcasts''.— (i4parar&o, p. 751.) 


1 17. ] vftqfgRwi} ftfii hrh — 

qftff qi I 


During his lifetime the father shall divide the inherit- 
ance equally among his sons, excluding the impotent, the 
insane and the outcast. — (Apastamba.) (Quoted in Smrti- 
chandrika, p. 629.) 


Notes 

The particle ‘ cha ’ is meant to include the leper, the idiot and the blind.— 
‘ Parihapya,’ having excluded. — {Smrtiehandrikn, p. 629.') 

P. 13 
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118. 71. 52 — 54).] ^irsTmFRTJiRT: ||t^T?*mf^R=3r i 

if>^u=»r5u«n»i: I 

Those who have entered other life-stages (than that of 
the householder) have no shares : nor the impotent, the insane 
and the outcast ; the impotent and the insane have to be 
supported.— a.) (Quoted in Apararka, p, 750; 
Mitakmra, pp. 823, 836 ; Madanaparijata, p. 682 ; Vivacla- 
ratnalcara, p. 491 ; Vivadachintamani, p. 208 ; Parashara- 
madhava, p. 365 ; Vyavaharamayukha, p. 165 ; Vibhagasarn, 
6. 1-3.) 


Notes 

‘ Other life-stages, ’—i.e., life-stages other than that of the house- 
holder.— fAparar/cn,, p. 760.1 

The text means that persons in the other life-stages have no connection 
with property. — {Mitaksara, pp. S23-824.1 

‘ Aahramantaraf—i.e., the Life-long student, the Hermit and the 
Wandering Mendicant.— (Afadcinopariiala, p. 682.) 

‘ Ashramantara,’ a life other than that of the householder. - ( Vihhaga- 
Sara, 6. 1—8.) 

Ashramantara ’-Life-stages other than that of the householder. ■ 
(Vivadaratiiakara, p. 491, and Vivadachintamani, p. 208.) 

What is meant is that a man in one life-stage cannot inherit the property 
of a man in another life-stage ; it is not meant that people in the same life-stage 
shall not inherit one another's property.— (Paros/iaramocifttiytt, p. 365.) 

The mention of only two as to be supported serves the purpose of pre- 
cluding the others. —( Fi/avoAorarnfflyBA-Ao, p. 165.) 


119. 9. 143-44.] (/V) sravtnga i 

#r grir^T JTijf ii 

(11) gmg; siigf ’ i 

Hw II 

(A) The offspring of a wife not ‘ authorised,”— and the 
offspring obtained from her younger brother-in-law by a woman 
who has already got a son,— both of these are undeserving 
of the share; one being born of an adulterer, and the 
other being the product of lust.— (B) The male child of an 
“ authorised ” woman, if not begotten in the prescribed 
manner,^ is not entitled to the paternal property ; as he is 
procreated by outcasts.- (Afaww, 9. 143-144.) [Quoted in 
Smrtichandrika, p. 630 ; Parasharamadhava, p. 368.] 
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Notes 

It has been declared that, when the husband dies without male issue, 
the wife should obtain the sanction of her elders for the begetting of a son. This 
is reiterated here. If a woman is not authorised by her elders, and yet, being 
anxious for a son, she liegets one,— under the impression that the child would 
be the Ksetraja son of her husband and hence entitled to inherit his property, - 
the son born in this manner shall not inherit the father’s property, because a son 
is called ' Ksetraja ‘ only when he has been begotten in the prescribed manner, 
and it is only then that he inherits the property of the ‘ owner of the soil ’ (his 
dead father). It is for this reason that the present text denies the inheriting 
capacity of the son of the woman not duly ‘ authorised ’ ; but it does not forbid 
his offering of the funeral cake.- The text uses the term ‘ Su ta, ' ‘ offspring, 
not ‘ Putra,’ ‘son’; because the child referred to is not in accordance with 
the law relating to the ‘ adopted ’ and other sons. Among twice-born people 
such issues are entitled to mere subsistence, not to the inheritance of property. 
It is the duty of the legitimate son to provide for the maintenance of the unlaw- 
fully begotten sons ; but these latter are not entitled to any inheritance in the 
property. From what is said here it follows that the issue of the unauthorised 
woman, not entitled to the property of his lawful father, does become a sharer in 
that of the person from whose seed he has been born ; and the share in this case 
would be just enough for his subsistence. - Similarly also in the case of the woman 
who has already got a son, - if the son is alive, —and yet she obtains a son from her 
younger brother-in-law, even on ‘authorisation.’— (B) ‘He is not entitled to the 
projjert!j,’—i.e., he shall not be treated as the son.. The sister-in-law 

and the brother-in-law are both regarded as ‘ outcasts, ’ on account of their not 
having obeyed the restrictions in the begetting of the son ; since what is permit- 
ted by the scriptures is only such intercourse as is done in strict accordance with 
the rules laid down.— (Afed/tatfflti.) 

(A) Even when she has no son, the widow shall take steps to obtain one only 
with the permission of her elders : even with this permission, it shall be per- 
missible only when she has no .son by her own husband. — ‘Jarajatakakamajaii’— 
both these epithets apply to both the sons mentioned. — ‘ Kamaja, ’ born of lust, 
only.— (B) ‘ Avidhanalah ’ - without smearing the body with clarified butter and 
so forth. — ‘ Paternal property, property either of the owner of the ‘ soil ’ or 
of the owner of the ‘ seed.’ — (SarvajhanSrayanu.) 

(A) One who has been born without the sanction of the elders, — also one 
who has been born to a widow who has already got a son, from her younger 
brother-in-law, even though duly authorised, through sheer lust,— both of these 
being respectively ‘ born of an adulterer ’ and ‘ born of lust,' are not entitled 
to inherit. 

(B) Even when the widow has been authorised, if the son is born to her, 
without the sanctioned procedure being adopted, that son is not entitled to inherit 
the property of the owner of the ‘ soil ’ ; because he has been begotten by an out- 
cast, - the persons begetting children in contravention of the prescribed rules 
having been declared to be outcasts.- iPCulluka.) 

(A) A widow without a son, when not authorised,— or even though 
authorised, if she has a son already ; — Jdrafafakalj, ’ one born of a paramour ; — 
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■Kamajal,,’ one bom of the lust of his mother.-(B) Even when the son has been 
born after authorisation -if be has been begotten without the adoption o. 
the prescribed procedure, he is not entitled to inherit the property.-* PaMotpa- 
djeo/i, '-bom of the younger brother-in-law who has been an outcast by reason 
of his transgression of the prescribed rule.- {Baghaoananda.) 

(A) These texts point out some kinds of Kijctraja sons who are not entitled 
to inheritance.-(l) The son obtained by the widow from her younger brother-in- 
law without authorisation; ( 2 ) the son so born after authorisation to a widow 
who has already got a son; the epithete ‘Jarajata’ and ‘ if oma;o ’ apply 

to these two sons respectively.-(B) ‘.laidAanate/t '-without the adoption of 

the procedure of smearing the body with clarified butter and so forth.- 

iNandana.) , irru;. 

(B) ' Paternal ’ belonging to the father, the owner of the soil. [This 

commentator adopts the form ‘ vidkUnataii ’ instead of avidhanatal, ; and the 
meaning of the text according to him would be The son born to a widow in 
due form does not inherit the property of the widow's husband.]'- (SSwto- 


chandra.) 

‘ Jdrajdtakah ’ is the son begotten on an ‘ unauthorised ' woman by a man 
who is not her husband Kdmajah ’ is the son begotten by the younger 
brother-in-law on the widow who has already got a son from her married husband 
-Both these are not entitled to a share in the inheritance. That is to say, the son 
begotten by an adulterer, and also the son bom in contravention of the ‘ niyoga ’ 
rule, are not entitled to inherit the property of the widow's husband. - (Sw 7 ti- 
chandrika, p. 680.) 


120. (A) I 

(B) ii 

(C) [v.L, «»;] m*n; h 

I 

g [v.l . , [u.i- , 

(p) g fqvtr fr^ic^Jrrg i 

(E) [v-l., [v.L, s»H 

sr 1 


(A) The son born of a wontan married in contravention of 
the sanctioned order however does obtain inheritance when 
he is of the same caste as his father ; (B) as also the son born 
of a. woman of different caste from her husband, if she has 
been married in accordance with the sanctioned order — 
(Cj If a woman has been married in the inverse order, her son 
does not share in the inheritance ; the relations shall provide 
him with food and cIothing,~such is the declared view. (D) If 



PERSONS NOT ENTITLED TO INHERIT 


101 


there are no relations, then he shall receive his father’s pro- 
perty.— (E) If, however, the property received by his relations 
is not that belonging to his father, then those relations shall 
not be made to provide anything for t\\emi\.-{Katyayana.) 
[Quoted in Vivadaratnakara, p. 491 ; Vivadachintamani, 
p. 209; DUyabhaya,i>. 103; Vlramitrodaya, p. 712; Vyavahara- 
mayulcha, p. 164 ; Smrtichandrika, p. 632.] 


Notes 

The son born of a woman married in contravention of the sanctioned order, 
if he is of the same caste as the father, ‘ is entitled to inherit,’— i.e., receives a 
share in the inheritance. — ‘ /^ratiio»iap?-assfa, one married in the inverse 
order,’ i.e., a woman of a higher caste married to a man of a lower caste ; -• the 
son of such a woman does not share in the inheritance. - ■ ‘ Food and clothing, 
if he has any relations, they shall give him food and clothing.— If there are no 
relations, he shall himself take the property. -If however the property that 
the relations have got is what did not belong to the man's father, then, in 
that case, they shall not be made to provide even food and clothing for the 
said son. - (Vivadaratnakara, p. 492.) 

The meaning of the first line is that even though the son may be one bom 
of a woman married in contravention of the sanctioned order, if he be of the 
same caste as his father, he shares in the paVcimony.— (Vivadachintamani, 
p. 209.) 

‘Bandh%i,bhih,'—i.e., the relations of the son who has been declared to be 
not entitled to a share in the property, who have inherited his father’s property, 
should provide that son with food and clothing.—' Matam’—saeb. is the declared 
view of Manu and others. 

('Ei‘Apitryam,etc’—Va.e meaning of this line is as follows If the 
relations have not inherited any property of the father of the disinherited son, 
they shall not be compelled by the king to provide that son with food and cloth- 
ing. The sense of all this is that for such relations as have not received any 
property of the father of the disinherited son, it is not necessary to support that 
son (Smrtichandrilcd, p. 632.) 

This verse (A) lays down the fact of the son mentioned in the preceding 
texts being entitled to inherit the property if he is of the same caste as the 
father. (C) But even the said son of the same caste is not entitled to inherit if 
he is born of a woman married in the inverse order of the caste.— ( Vyavahdra- 
mayskha, p, 164.) 


21. [v-l, i 

The son born of a woman married in contravention of the 
sanctioned order, the son born to a man of a wife belonging 
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to the same gotra as himself, and the apostate from 
Renunciation, these are not entitled to inheritance. 

{KutyUyana.) [Quoted in Apararka, p. 750; Vivaduratnakara, 
p. 491 ; Vivadachintainani, p. 208 ; Smrtichandrilca, p. 630 ; 
PaTosharamUdhava, p. 367 ; VivUdachandra, 21. 1 5 ; Daya- 
bhUga, p. 103; Viramitrodaija, p. 712; VyavahUramayukha, 
p. 163 ; VibhSgasara, 6. 1—4.] 

Notes 

‘ AJcramoilhaxutaU ’ -the son of a woman who has been mamed in 
contravention of the order of castes and of the order of birth ; - and the son 
born of a woman, born to her from a husband who is of the same (lotni as 
herself [the reading adopted being ‘ Sayotrad i/ast-u ja/otF '|. These 
persons are not entitled to inherit, because these distinct te.xts declare this, 
and not because they are not entitled to the performance of religious acts; 
because there is no reason why they should not be entitled to the performance 
of religious acts.— (Apararfcci, p. 760.) 

The term ‘ AJcrarnodhaautali ’ stands for the son born to a man from a 
wife of a caste different from his own, who has been married to him in con- 
travention of the laws regulating the order in which inter-caste marriages 
should be performed. That the son of a woman of different caste is meant 
is clear from the fact that in another text, KBtyByana has declared the son born 
of a wife of the same caste as the man to be entitled to heritage. Sagot.rad 
yaslv jiijatv '—a son born to a man from a married wife of the same gotra as 
himself. — ‘Pravraj'yar<(,'iittilj,’- the man who after having become a Renunciate 
has fallen off from it. - {Vivddarntnakara, p. 492.) 

Tile sanctioned ‘ order ’ of marriage is that a man should rnarry a girl of the 
same caste as himself, —the girl married in contravention of that order is 
‘ AkramudhTi.’ -The second is the son of a woman who, though married in 
accordance with the sanctioned order, is of the same f/otra as her husband.— 
The third is the man who, after having taken to Renunciation (the vow of the 
wandering mendicant) has fallen off from it. -These three are not entitled to 
inheritance.— i.Kfradac/iiMtamo'ii, p. 208.) 

The son born of a woman who has been married in contravention of the 
sanctioned order of castes and of birth and the son of a man who has 
married a woman belonging to the same gotra as himself, born of that same 
woman and the man who, after having entered the fourth life-stage, has 
relinquished it.— None of these is entitled to inheritance.— (SmrticftaMdr-f/cd, 
p. 630.) 

This text declares some other persons to be not entitled to inheritance. 
{PaTuislrurainddhavu, p. 367, whei'e the text is attributed to YiijBavalkya.) 

* Akromotlhdisii tail,’— the son of a woman married in the inverse order. ■ 

• Pi-avr a jyduas it alt. '—one who has fallen off from Rcnunciation.-fKii’Sito- 
rJia7idr-i, 21. 1-5.) 

If one marries a woman of a lower caste before marrying one of a higher 
caste, — both these women are ‘ married in contravention of the sanctioned order ’ ; 
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if to such women, a son is born from a man of the same cfotra as themselves 
who has been ‘ appointed ’ to beget a son on them,— such a Knelraja son would 
not be entitled to inheritance. [This explanation is totally different from all the 
rest.]— (Da2/n6/io(7«, p. lU3;also I'iramitrodaya, p. 712.) 

‘ Hayotratf’ -Bon born to a man from a wife of the same gotra as himself. 
Some people have explained the term ' Akramodhnsiitah ’ as standing for the 
Ksetraja and the Kiinlna sons. A younger sister has been married before 
her elder sister, both of these girls would be Alcramoillia ; this is the right 
explanation of the term. (ViiavaharatuayTiklw , p. 164 ) 

' Akrnruoi] hasv hiU ’--Tlie son born of a wife married in a form other than 
that which is sanctioned for the person concerned.— Those not entitled to 
inherit are thus summed up : One addicted to forbidden deeds, outcast, 
impotent, stricken by an incurable disease, blind, deaf, mad, idiot, dumb, 
devoid of hands and feet, leprous, inimical to the father, consumptive, religious 
hypocrite, one who has taken to another life-stage. -The sons of these persons, 
if born before the appearance of these disabilities, and it free from these 
disabilities themselves, are entitled to inheritance.— (Vf6/ia,(/asii7Tj, 6. 1—4.) 

122. i 

Inheritance, funeral cakes and water-offerings become 
precluded for the outcast,— (KotySyowa.) [Quoted in Apararka, 
p. 720 ; VivadarainWcara, p. 486 ; Vivadachintamani, p. 206 ; 
VivSdaohandra, 21. 1-2 ; Vwamitrodaya, p. 713 ; Vibhagasara, 
5. 1-11.] 


Notes 

‘ ylpapari'fcc/i ’—is the person who, having committed a degrading sin, 
is excommunicated by his relatives. — ‘ Riktha ’ is paternal property, as also 
the property of an agnate, for one who stands in the relation of a son to the 
deceased person. -(.dparaJ'/ra, p. 720.) 

‘ Apap'Hritak ’—is one who has become excommunicated by his relatives 
on account of his having committed a heinous crime, such as injuring the king 
and the like.— (l''’i7Jorfar<ifnaAa?-«, p. 486.) 

‘ Apapatritak— one who has been excommunicated by his relatives on 
account of his having committed something extremely wrong ; he is not entitled 
either to inherit his father’s property or to offer Shraddims or wator-offer- 
inga.- (Vivadachintamani, p. 206.) 

One who has been excommunicated by his relatives disgusted with his 
harmfulness and other defects.— (Vi-podocl[and?-a, 21. 1-2.) 

' Apapiatr it ah ’—whose water has been separated, i.e., who has been 
excommunicated.— ( l^Fromftrodaya, p. 713, where the text is attributed to 
Apastamba.) 

‘ Apapdtritah one who, by reason of such heinous crimes as killing 
the king and the like, has been excommunicated by his relations ; such a person 
is not entitled even to offer the funeral cake.— ( Vibhagasara, 5. 1—11.) 
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128. (A) ^ i 

< n g T «p>nary^ «« nrai's^i^wasiT: ii 
(B) ^fsjra f^a a^JTia; 

«tag a ii 


Wealth came into being for the purpose of sacrificial 
performance j those who are not entitled, to the performance 
of sacrifices, are (therefore) not entitled to inherit property ; 
they shall receive only food and clothing. Wealth has been 
ordained for sacrifices ; hence one should employ it in religious 
purposes, and should never give it to women, illiterate persons 
or irreligious persons. — (KatyaycmcL.) [Quoted in Miiaksara, 
pp. 733,746 ; Viramitrodaya, p. 634; SmHitattva II, p. 172 ; 
Apararka, p. 756 ; VivUdaratnakara, p. 514.] 


Notes 


See IV, 38. 

This has been quoted in support of the view that women, not being entitled 
to perform sacrifices, are not entitled to inherit property.— (Af if o/f?aro, p. 
738.) — All that the text means is that what has been obtained for the purpose 
of sacrificial performances should be employed, even by the sons and other heirs 
of the acquirer, in sacrificial performances. — (/6 id., p 746.) 

Even the son and other males are not entitled to inheritance, if they are 
not entitled to perform sacrifices ; and this implies that women, apart from 
their husbands,— who are never entitled to perform sacrifices,— can have no- 
thing to do with the property.— (.B) This verse prohibits even the employment 
of the property for the use of women and others, and thereby forbids all the 
more strongly their inheriting of the whole of it. This view however is not 
accepted by Vijafineshvara and others.— (K/row if 7 'odoy<i, p. 634.) 

‘ Women ’-stands here for women other than the wife, the daughter 
and the others who have been declared to be entitled to inheritance. - 
(Smrtitattva, II, p. 172 ) 


1 24. ?iifft sr ^ ] i 

There IS no inheritflnee for those women who ure de- 
ficient in organs ; as women have been declared to be debarred 
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from inheritance --(Baudhayana.) [Quoted in Apararka, p. 731; 
Vivadaehandra, 21. 1—8.] 


Notes 

‘ Nirindriya,' means ‘ Niaaatvd,’ devoid of strength,— says the Pra- 
kdsha.—' Adaydh,’ not entitled to a share in the property. —(Vivddachandra. 
21 . 1 — 8 .) 


125. I 

^ sra ii 


If a man takes the property of the dead, without per- 
forming his after-death rites, he should carefully perform that 
expiatory observance which has been prescribed for the killing 
of the several castes.- (S/iaMfea.) [Quoted in Smrtitattva 
II, p. 172.) 

126. 9. 214.] Nsf qsr 

All such brothers as are addicted to evil deeds are un- 
worthy of having property.— (Afaraw, 9. 214.) [Quoted in 
Apararka, p. 720 ; Smrtichandrika, p. O.^l ; VivUdaratnakara, 
p. 486; Vivadachintamani, p. 206 ; Vivadachandra, 21. 1. 1 ; 
Viramitrodaya, p. 713; Dayabhaga, p. 101; Vyavaharamayukha, 
p. 164 ; Vihhagasara, 5. 1 — 10.] 

Notes 

‘ Vikarmasthdh,’— doing such acts as are forbidden.— 

' Vikarmaaihd,h,’—e.q., Brahmapas addicted to such improper acts as 
cattle-tending, serving a ShQdra and so — (Sarvajnandrayana.) 

Such brothers as, though not outcasts, are addicted to such evil deeds 
as gambling, serving a courtesan and so forth, do not deserve to inherit pro- 
perty.— (irwHiiAa.) 

‘ Vikarmasthdh,’— addicted to gambling and drinking and such acts. 
The meaning is that such persons get only maintenance, not shares in the 
property.— (Raghavdnanda.) 

‘ Vikarmasthdh, most of whose acts are such as have been forbidden.— 
(.Nandana.) 

Such brothers are not entitled to shares in the property.— (Romoc/iawdro,) 
F. 14 
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‘ FifearmastAS/i, ’-entirely addicted to such acts as are forbidden.- 
‘ Dhanam ,' — such property as is partible.— {Smrtichandrika, p. 631.) 

‘ Vtfcar)?ia.stAa/i,’— addicted to gambling and such acts according to 
others, ‘ aiways engaged in causing injury to the family. ’ — {V ivadaratnakara, 
p. 486.) 

‘ Vikarmasthdh ’—addicted to forbidden aets. — lVivddachintamani, 
p. 206.) 

The meaning is that such persons are debarred from inheritance as are not 
entitled to the performance of Shrauta and Sindrta rites, and are also addicted 
to evil deeds. — (Virajnitrodaya, p. 713.) 

Here Manu declares that a misbehaved son is not entitled to the inheritance 
if tliere are other sons with better qualifications. -( Vyavaharamai/ukha, p. 164. ) 

' Vitarmoslhah,’- addicted to evil and forbidden deeds.— (VihliTiria- 
sara, 5. 7 — 11.) 


127. sfif : i 

[»./., aenf^si:] ^ 

[ v.l, ] II 

sr^spnr ii 

A son, even though bom of a wife of the same caste as 
her husband,— if he is devoid of good qualities,— is not entitled 
to inherit the father’s property, which goes to those Vedic 
scholars who provide food for that son, i.e., who offer the 
funeral cake to the dead father. A true son delivers the fathei- 
from good as well as bad debts ; if a son is contrary to this, 
there would be no use for such a ^n.—(Brhaspati.) [Quoted in 
Smrtichandrika, pp. 630'631 ; Vivadaratnalcara, p. 487 ; Vivada- 
chintamani, p. 206 ; Dayabhaga, pp. 100-101 ; Vlramitrodaya, 
p. 713 ; Smrtitattva 11. p. 172 ; Vyavaharamayukha, p, 164 : 
Vibhagasara, 5. 1—9.] 


Notes 

‘ Aj/?«)mwon, ’—devoid of all such qualities as would be conducive to the 
material and spiritual welfare of the father.— • UUamaria, ’ here means good 
dehta, i.e., the debts due to the gods, sages and Pitrs; and ’ Adhamarn a ’ 
for the ordinary loan taken from a creditor. -(Smrticftandrifto, p. 631.) 

‘ Agunavan, ’—not possessing the qualities indicated in the second verse. ■ 
' Talpi'idaAah,’ those who provide food and clothing for the disqualified (and 
disinherited) son.—(Vivddaratnakara, p. 487.) 
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This refers to cases where the person concerned is entirely devoid of all 
good qualities. — {Vibhagasara, 6. 1 — 10.) 

‘ f atpiiuladali,’— those who offer the funeral cake to the owner of the 
property ; that is why the epithet ‘ Shrotriyah, ’ ‘ Vedic scholar, ’ has been 
added,— It means ‘those who provided food and clothing to the disqualihed 
sons, ’ according to the Ratriakara ; even on this view the persons would be 
such as would offer the funeral cake to the owner of the property (the dead 
father).— (Smrtitattva II, p. 172.) 

128. I 

If a son is devoid of learning and valour, has not performed 
austerities or charity, or is devoid of good conduct,— he is like 
the flow of urine.— (Katy ay ana.) [Quoted in Smrtitattva II, 
p. 172.) 


Notes 

The meaning is that such a son shall be debarred from inheritance.— 
{Smrtitattva R, p. 172.) 

129. i 

According to some people, even the son born of a wife of 
the same caste as the husband shall not receive the property, 
if he is addicted to evil deeds.— (Gawidma.) [Quoted in 
Apararica, p. 720 ; Vivadaratnakara, p. 486 ; Vibhagasara, 
5. 1-7.] 


Notes 

The particle ‘ api ’ implies— ‘ What to say of sons born of mothers of 
different castes ! ’—such is the opinion of the Acharyas . — ‘ Na labheta ’—shall 
not receive a share in the property.— (Vivodaj-afwofcdra, p. 456.) 

‘ AnyayapravrttaU ’—one who transgresses the injunctions. —( V i6/i5po- 
sara, 5. 1—9.) 


If any one makes wrong use of wealth, he shall be de- 
prived of his share in the inheritance, even though he be the 
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eldest. — {A'pO'Stamba,) [Quoted in Apararka, p. 721 ; Vivada-^ 
Chandra, 21.1. 1 ; Vivadaratnd,kara, p. 486 ; Dnyahhaga, p. 100 ; 
SmrtitattvaW, p. 172; Vibhugasata, 5. 1 — 7.] 


Notes 

The man who spends money in the wrong way is to be debarred from in- 
heritance.— (Vij-odacAowdro, 21. 1. 1.) 

’ Adharniei; a’— in gambling and the like.— ‘ Vravijd'ii,’— gold, cattle, 
clothes and eotoiiii. — ' Pratipadai/ati,' — wastes, or removes. — (Apararka, 
p. 720.) 

‘ Pratipadayati ’ — spends.—* Adharmena’ — in gambling and the like. — 
The ‘ wrong use ’ stands for such expenditure as is not compatible with the life- 
stage in which the man happens to be.—‘AbhSgam,’ i.e., his share shall be 
reduced to the extent of what he has wasted ; according to some people, the 
meaning is that he shall be entirely deprived of his share.— (Vivddaratndkara, 
p. 486.) 

Some stupid person has corrupted the reading of this text to mean ‘ If the 
eldest brother makes a right use of the wealth, he should be gpven a share 
equal to the father’s.' But there is no authority for such a reading. ~(f>dya- 
bhdga, p. 100.) 

Eldest, ’ — i.e., the eldest son. -(Smrtitativa II, p. 172.) 

The ‘eldest’— who incurs improper expenditure.— ( ViOAapasara, 

5. 1-8.) 


131. 3 ^ i 

ii 

Those, afflicted with chronic and acute diseases,— also the 
idiot, the insane and the lame -are to be maintained by the 
family ; but their sons are entitled to a share in the property. — 
{Narada, 13. 22.) [Quoted in VivMachandi’a, 21. 1—4 ; Vya- 
vaharamayukha, p. 168,3 


Notes 

Ohronic diseases* such as consumption . — * Acute diseases * — 

such as leprosy.— (Vivddachandra, 21. 1—4.) 
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Section 1 

EQUAL RIGHTS OF FATHER AND SON OVER 
ANCESTRAL PROPERTY 

1. 2. 122. ] gr i 

ftgj '5ti»i^i: 

[v.l, ft ] II 

The land that may have been possessed by the grand- 
father, as also the royalties [or buried treasures] and wealth- 
over all this, the ownership of both the son and the father is 
equal [and the partition is to proceed on this basis, not accord- 
ing to the father's will— this has to be added for completing 
the sentence, according to the Mitak^ara which reads 
chaiva hi, and thereby takes the second line as a subordinate 
clause, thereby making it necessary to supply the principal 
sentence].— {Yajnavalkya, 2. 122.) [Quoted in Smrtichandrika, 
p. 649 ; Vivadaratnakara, p. 461 ; Madanapdrijata, p. 660 ; 
Parasharamadhava, p. 338 ; Dayabhaga, p. 29; Viramitrodaya, 
pp. 567—575 ; Smrtitattva II, p. 166 ; Vyavaharamayukha, pp. 
89, 98 ; Dayanirnaya, 18. 1. 1.] 

NOTES 

'Land that was acquired by the grandfather’ or ‘ nibandha,’ i.e., 
inexhaustible treasure, or ' dravya,’ other kinds of wealth, — over both these 
the ownership of the father and son should be understood to be equal, without 
any doubt whatsoever. — The term * ubhayoh ’ is meant to express the idea 
that the ownership is there only while one is not separated.— The land and 
other wealth are specified, because these are impartible, or because they are 
immoveable.— The objection that has been urged as to the impossibility of the 
performance of religious duties by the father with the help of the ancestral 
property which would not be entirely his own, — has no force ; as the said 
performance would be possible with the help of the man’s self-acquired 
property.— ( V iahvarupa. ) 
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Over the grandfather's property the rights of the grandson are equal to 
those of his father ; hence even though unwilling, the father must divide the 
property with his son, if the son so wishes it. This division loo must be equal ; 
the father cannot make it unequal, like what he can do in regard to his self 
acquired property,— ‘ JV?6ttBd/ia ,' assignment, allotment, royalty,— such a.s 
‘ for each held and for each house, so much money shall be given to such and 
such a person. ’—Even though the Smrtis declare the rights of the father and 
son over ancestral pi'operty to be equal, yet this does not involve atiy incom- 
patibility with the injunctions of the performance of such rites as the installinn 
of the fire. For this reason, there can be no justification for taking these 
Smrti texts in a somewhat indirect sense, meaning that “ The father shall not 
give away or enjoy the whole of the ancestral property, he shall always leave 
something for the son.” It will not be right to have recourse to this explana- 
tion ; because the rights of the father over the ancestral property do not 
disappear, on the birth of the son, wherefore it would be wrong for him 
to perform his religious duties with the help of that prope rty. It is true that 
the property is common, between the father and the son, yet, either with the 
son’s consent, or after separating the son’s share, or with the help of the 
property that he may acquire on his own behalf, the father could perform the 
Agnihotra and other acts. Nor would it be right to argue that after the son's 
birth the father would have no rights over the ancestral property, until a partition 
were made. ’’ — This would be so only if rights of ownership were created 
by partition ; which is not so. All that is done by partition is the assignment of 
the individual ownership of the owners of the joint property over specified portions 
that property ; it does not create an ownership that did not exist before. As 
regards the mention by Gautama of partition as one of the sources of ownership, 
all that is meant is that it allota or assigns what is already there. — (Apuror/m. ) 

This text is meant to meet the view that the partition of the ancestral 
property also is determined by the will of the father, in the same manner and 
to the same extent as that of the father's self-acquired property. — ‘ Bhuli,' 
grains and fields.— ‘Ntb/iaiida,’ measures, such as ‘so many betel-leaves 
make one betel-load, ’ or ‘ so many betel-nuts go to make one nut-load ’ and 
so forth.— ’ gold, silver and the like, which may have been acquired 
by the grandfather, through gifts or victory and other means. — Over all this the 
ownership of both father and son is well known; and it is on this basis that its 
partition shall proceed.-' Hi ’[w. {., ‘Chaioa hi’ for • chobhayoli ’[ because,- - 
the ownership of both is ‘ Sadr sham,’ equal,— therefore the partition cannot 
depend entirely upon the will of the father, nor can the father receive a double 
share. For this reason, what has been said in a previous text [ Yajha., 2. 120 ] 
regarding the apportionment of the shares of the grandsons in accordance 
with the shares of their fatheis has to be taken in its literal sense Li.c., as 
referring to cases where the father has died ; while the present text refers 
to cases where the father is alive].- Then again the other text-' If the father- 
makes a partition, he shall divide the sons as he wishes, etc. ’ ( Yajna. , 2. 114),— 
refers to the father's self-acquired property. -Similarly, what has been 
said (by Narada) regarding the father taking a double share when making 
the partition, that also refers to the father's self -acquired property.-So also 
in the text declarii^ that ‘ so long as the parents ate living, the son, even 
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though advanced in age, is not independent, ’-the ’non-independence’ spoken 
of pertains to the self-acquired property of the parents ; - so also in the text that 
’’the sons have no rights while the parents are living.”— Thus then as 
regards the grandfather’s (i.e., ancestral) property, it may be partitioned at 
the desire of the son,— even while the mother is still of the child-bearing 
age and the father also is not free from desire (for sons), and the latter does 
not want the partition. For this same reason if a father, not divided from the 
son, should make a gift of, or sell, the grandfather’s property, the son would 
be entitled to object to it. He would not be entitled to object, if the property 
concerned were self-acquired by the father ; as, in regard to that property, he is 
dependent upon the father. But even with regard to this, the son should give 
his consent. — Thus then even though over both his father's property as well 
as his grandfather’s property, the son’s ownership comes into existence with 
his birth,— yet, in regard to the father’s property, the son is dependent upon 
the father ; the father being the predmninant factor by reason of his having 
acquired it ; consequently, when the father is going to make any use of that 
self-acquired property, it behoves the son to give his consent to it. As regards 
the grandfather's property, however, the ownership of both the son and the 
father stands on the same footing ; and hence the son should be entitled to 
object to any use that the father maybe making of it.— This is the difference 
between the two.— Manu also says the same thing under 9. 209—’ Paitrkantn 
pita dravyam, eta.,’ which implies that even though unwilling, the father 
shall divide the ancestral property if the son wishes it. — {Mitak^ara.) 

Land, gold and other kinds of wealth, and ‘ wiiian /fea,'— royalties assigned 
by the king, out of the ferry-tolls and other taxes,— which may have been 
acquired by the grandfather,— over aii this, the ownership of both the father 
and the son would be similar ; the particle ’ eva. ’ goes with ’ eadrsham ’ [the 
meaning being the ownership of both must be similar|. — The particle ’ aha ’ 
implies that the same holds good also with regal’d to the ownership of the 
great-grandson over the property of the great-grandfather. — (Viramitrodaya- 
Tlka on Yd.jnarallcya.) 

’ NihamUta ’ is the share of merchandi.se that is received by cooks and 
others by way of tax. ’ Sadt fihnw, svTimyain .^yat, ’ — this is only a periphrastic 
way of asserting that they receive equal shares in the property ; otherwise 
this verse would be a mere repetition of what has been said in the preceding 
verses ; and this would not be proper. Hence the meaning of the present 
verse should be taken to be that ” if the father is dividing the ancestral pro- 
perty during his lifetime, it .shall never be done unequally as regards the 
dividing of his self-acquired property, that may be done unequally, at any 
time. — Some people take the present text in its literal sense, that — " (o) The 
grandfather’s property' may be partitioned even at the wish of the grandson, — 
(6) that the giving away or selling, etc., of the ancestral property cannot be 
done at the will of the father, because the grandson’s ownership over it has 
been declared.” — This view may be accepted ; as there is nothing incompatible 
in this, — and this is what has been declared by Visnu also ; ‘ In the grandfather’s 
property, the ownership of the father and son is equal. ’—The implication of 
all this is that in the father’s property, the ownership of the father and son is 
uveijual. What is meant by this ’ equality ’ and ’ unequality ’ is that ’ in 
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regard to the grandfather’s property, the ownership of the father as well as 
the son is equally independent ; while in regard to the father's property, while 
the father is alive and free from defects, only his ownership is independent 
(not the son’s).’— (SmrtieAaJJdrifca, pp. 649-650.) 

‘ Nibandha ’ is that which is assigned, e.g., royalties in mines and 

other things ‘ Sadruham avdmyam,’ i.e.—(a) there is no double share, 

(5) nor does the partition depend on the will of the father.— {I'itiodaratnii- 
kara, p. 461.) 

‘ Bhuh,’ grains, fields and so forth.—' JViSawfAa ’ is what is fixed, i.e., 
such fixed estimates as— ‘In one betel-garden, there are so many leaves,’ 

• in one nut-garden, there are so many nuts in this manner do experts make 
allotments.— ‘ Dmi'j/awi, ’ gold and silver earned through gifts, victory, busi- 
ness, agriculture and such means.— In all such property that belonged to the 
grandfather, the rights of the father and the son are ‘equal.’ Hence, such 
property is not subject to such rules as —{a) ‘ while the father is living, there 
can be partition only if he wishes it,’ or (5) ' the father is to receive a double 
share,’ or ‘shares are allotted in accordance with the status of the father.’— 
The following objection might be urged here : Under Yajnavalkya, 2. 120 it 

has been declared that ‘ when the coparceners are the sons of several fathers ( i e . , 
they are first cousins), the shares assigned to them shall be in accordance with 
the share that would have fallen to their respective fathers’ ; which means that 
the grandfather’s property shall be divided not as it stands (i.e., equally among 
all coparceners), but in accordance with the shares of the fathers ; while in the 
present verse— ‘ BhurydpitZmahopatta, etc.,— it is asserted that in the grand- 
father’s property, the rights of the father and son are equal ; - thus there is a clear 
inconsistency between these two assertions. ’’—Not so, we reply Yii jiiavalkya, 
2. 120 refers to the ease of grandsons partitioning their grandfather's property 
after their fathers’ death ; this is made clear by the assertion that ‘ the assign- 
ment of their shares shall be in accordance with the share that would have fallen 
to their respective fathers ’ ; as this clearly points to the connection of the grand- 
sons with their grandfather’s property, through their (dead) father.— This 
would not be possible so long as the father were alive ; because his ownership 
would have come with his birth ; while on the death of the father, his ownership 
would naturally cease with his death, whereupon it is only natural that the owner ■ 
ship should devolve upon the grandsons (the dead man’s sons) ; thus it is that 
Yajnavalkya, 2. 120— ‘ AnekapUrkdiiam, etc,’ restricts the method of partition 
of the grandfather's property by the grandsons.— The second text-' BAsrj/a, 
etc.’ (the present verse) refers to the case of the grandfather’s property in 
relation to the grandson, while the father and the grandfather are both alive. 
This is made clear by the clause ‘ Pituh putraeya chaiva hi ’; as it is impos- 
sible for a dead person to have any ownership,— if either of the two were dead, 
it would not be possible to speak of ‘ the ownership of the father and son being 
similar. ’-In a case where there are three brothers, one of whom has one, the 
other has two, and the third has three sons, — and all these grandsons are alive,— 
the aforesaid rule will apply (i.e., the shares being determined in accordance with 
the share of their respective fathers (‘ Pitrto bhSgaltalpana.') When however 
A had one son H, who has sons and grandsons living,— and another son C who 
has only grandsons, and no sons living.-then those grandsons whose father is 
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alive shall inherit their grandfather’s property, in accordance with the rule 
embodied in the present text, ‘ Bhari/Ti pltamahopatta, etc.’ — In a case where 
a man has lost all his sons, - and only his grandsons are alive, —then the grand- 
sons shall receive their shares beforehand (?), in accordance with the shares of 
their fathers, -and not in accordance with the rule ‘ Bhurya pitamahopaUS, 
etc., ’ since their fathers being dead, this latter rule is not applicable to the 
case.— The order of inheritance here prescribed is for cases where the grand- 
father is dead ; where the grandfather is living, the partition is done by his wish, 
not by the grandsons' wish ; where the father is living, the partition shall be 
done, in some cases by the wish of the father, and in others by that of the 
aon.—(Madanapa.rijata, pp. 660— 662.1 

‘ Bhuh,’ paddy-field, etc.—’ N ibandhah,’ such as— ‘one betel-load con- 
sists of so manj' leaves,’ ‘ one nut-load consists of so many nuts,’ and so forth.— 
‘ Dravyam,’ gold, silver, etc., obtained by the grandfather, through gifts, 
victory and other means.— (A) Over all this, the ownership of the father and 
the son is universally recognised; hence there ia partition among these,— 
(B)‘ Hi,' because,— their ‘ oMBcreliip ’ is ‘similar,’ equal, — consequently 
the partition is not to depend on the wish of the father, nor is the father 
to have a double share. For this reason, even though the ownership is equal, yet 
in cases covered by the rule that ‘ where the coparceners are the sons of several 
fathers, their shares shall be determined in accordance with the shares of their 
respective fathers,’ this rule has lo be applied, because it is directly so prescrib- 
ed. It is for the same reason that such a rule as—' The father, when partitioning, 
shall take two shares for himself,’- has been taken to pertain to other time- 
cycles, or to refer to self-acquired property. In regard to the grandfather's pro- 
perty, however, there can be no unequal partition. From this it follows that in a 
case where the father and son have not been separated,— if the father gives 
away or sells the grandfather’s property,— the son will be entitled to object to 
it. — {Parasharaniddhava, pp. 338 - 339.) 

'The real meaning of this text is as follows : -There are two brothers, 
A and B,- whose father C is alive, and they have not received their shares ;-one 
of them. A, gets a son D and then dies,— the other B, is living after some time, 
their father C dies ; now, the notion might arise that the property left by C shall 
all go lo his surviving son, B, who is his nearest relative, and not to the grandson, 
whose father has died. - It is with a view to preclude this possible notion that 
the text says the ownership is ‘similar’; the meaning being that ‘ jitst 
as the father (A orB) has a right over the property of the grandfather (C) 
so also have the sons of A or B, over that property, after the death of 
these latter ’ ; and there is no distinction between these two rights on account of 
the remoteness or proximity of their relationship (to the deceased (C) ; specially as 
both (.the son as well as the grandson) would be equally helping him (C) by offer- 
ing tohim the Funeral Ball at the / arvaiiasftradd/ia.— For this same reason of 
offering the Funeral Ball, the great gi-andson also, on the death of his father and 
grandfather, becomes entitled to the property of his great-grandfather, equally 
with the living son and grandson of this latter. — If the sons had the right over 
their grandfather’s property even during the lifetime of their father, then 
when there would be partition between two brothers, — one of whom 
has sons while the other has no son,— these sons should have to receive 
P.16 
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separate shares ; because their rights over the property would ex-hypolhesi 
be equal to those of their father or unde. Tlie text therefore has to be taken 
as referring, not to grandsons in general but, to such grandsons as have lost 
their father.—' Nibandhali, ’ such allotments as ‘ I shall pay such and such 
a sum on the Full Moon day of the month of Kdrtika. ’ — * Dravyam,' stands 
for bipeds, as it is mentioned along with ‘ land.’ -The meaning of the text as 
propounded by Dkdreshvara however is as follows; -‘In regard to the 
grandfather’s property, if the father wishes, to give it away or partition it, 
according to his own will (he has to bear in mind) that over that property, 
the rights of his son are equal to his own ; so that he is not free to partition it 
otherwise than equally, — as he is in regard to the division of his own self- 
acquired property.’ — In reality however in this text (as explained by ourselves), 
there is nothing that would be incompatible with the view that in the property 
of the grandfather, the father shall receive a double share and it shall be 
partitioned at the wish of the father, not at the wish of the son.— (Dayabhaga, 
pp. 29—32.) 

In accordance with this text, since the rights of the father and eon over 
the grandfather’s property are equal, it is only right that that property should 
be partitioned at the wish of the son aiso.—(Viramitrodaya, p. 554.)— The 
‘ double share ’ for the father is meant only in regard to the father’s self-acquired 
property ; as regrards the ancestral property, Yajfiavalkya has declared the 
ownership of the father and the son to be equal ; so that both of them shall 
share that property equally. The meaning of the text is as follows : - ‘ Bhuli, ’ 
paddy-fields and the like ; Nibandliah ’ is what has been assigned to a person 
as a living in the shape of such edicts as ‘ such and such a person shall receive 
so many leaves or so many nuts out of each leaf -load or nut-load ’ ‘ dravyam,’ 
gold, silver and the like over all this the equality of the rights of the father 
and the son ‘ is well known, ’—this is the signification of the particle ‘ hi. ’ 
The reason for thus lies in the fact that the son’s rights were born along with 
his own birth. The meaning of this ’ equality ’ of the rights is that in regard 
to this property the sons are not dependent upon the father ; so that this property 
cannot be divided unless the sons also are willing, and in this property, the 
father is not to receive a double share.— {There follows a long quotation setting 
forth the views propounded in Jirautavahana’s myabhaga ; which views are 
controverted as follows. ]— This view should not be accepted, as it is inconsistent 
with the context. After having declared that ‘ among coparceners born of 
several fathers, the shares shall be determined in accordance with the shares of 
their respective fathers,’- YajHavalkya has added the present verse ‘ Bhiiryd, 
etc.’;— now there arise three questions :-(a) Does it mean that during 
his father’s lifetime, the son has no rights over the grandfather’s projierty ?— 
or (b) that there shall be no division of the property ?— or (c) that there 
shall be division of it only at thewiUof the father, just as in the case of the 
father’s self-acquired property? [After a long discussion] the conclusion 
deducible from all this is as follows : -Though over the father’s property as 
well as over the grandfather’s property, the rights of the sons and grandsons 
come into existence with their birth, yet, so far as the father’s property is con- 
cerned, the sons are dependent upon the father whose predominance is due to 
his being the acquirer of the property ; hence if the father is going to make use 
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of this property, the sons must give their consent to it;- but in regard to 
the grandfather’s property, they are entitled to object to any use that the 
father may be going to make of it.— (Viramitrodaya, pp. 567— 675.) 

' Nibandha ’ is the fixed royalty granted to a person out of the produce 
of mines and such sources— as explained by the Kalpataru. — ' Dravya ’ 
stands for bipeds. Over these properties acquired by the grandfather,— just 
as the father has a right over it by reason of his offering the Funeral Ball to 
him as his father, so also, after the death of the father, and the consequent 
disappearance of his right, the sons come to have a right over that part of the 
property which would have been their father’s ; and this right of the grandsons 
will be there even though their uncle (their father's brother) maybe living. - 
But so long as the father is alive, the 'sons not being entitled to offer the Ball 
to their grandfather, have no right over the grandfather’s property.— Similarly 
on the death of the grandson of the acquirer, his great-grandsons become 
entitled to the property ; but so long as the grandson is alive, the great-grand- 
son has no right over it. Or the present text may be taken to mean that ‘ the 
father has no power to make an unequal division of the grandfather's property, 
as he has in regard to his own property,’ and it cannot mean that ‘ the son and 
the father have equal rights over it ’ ; because, according to NSrada, the father 
would be entitled to a double share. —There is no reason for taking this ‘ double 
share ’as pertaining to the father's self-acquired property.— (Swrtttottwa II, 
po- 166-167.) 

People acquire their rights over their father’s property by their very 
birth. This text cannot be taken to mean that what creates the son’s right over 
the grandfather’s property is the grandfather’s death, and not the birth of the 
son himself. Because if that were the meaning then the grandson who has 
not been born till the time of the grandfather’s death would have no right over 
his property. In reality, no significance attaches to the term ‘ grandfather ’ 
here [as all ancestors are meantj. Or, if the text referred to the property of 
the grandfather only then the great-grandson would not have “ equal rights ” 
over the property of his great-grandfather. — (VyavaKaramayukha , pp. 
89-90.) 

'What the text means is that if the grandfather has died, leaving a son 
and a grandson, both these latter are to receive equal shares in the grand- 
father’s property. Or it may be taken to mean that in the matter of his 
father’s property, the father is not free to make an unequal division among 
his several sons, —as he is in the disposal of his own self-acquired property It 
is not meant that the share of the son is to be equal to that of the father ; as 
this would be contrary toNarada’stext 13. 12 (see Sec. II, 33).—(Daydniriiaya, 
17. 2.) 

2 . 17 . 1 . 2 .] 

If the father divide his sons, he may do what he likes 
in regard to his self- acquired property ; over the grand- 
father’s property, however, the ownership of the father and 
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son is equal. —( FigwM, 17.1*2.) [Quoted in Smrtitattva II, 
p. 166 ; Dayabhaga, p. 31 ; Vlramilrodaya, p. 569 ; Dayaniv- 
naya, 15. 2—9.] 


Notes 

The meaning is that if the father is making a partition among his sons,— 
then out of his self-acquired property, he is free to make an unequal division 
and give what he likes to his sons ; not so in regard to the grandfather’s pro- 
perty, over which the ownership of both father and son is equal, and the 
father is not free to do what he likes. We must reject the two views— (a) that 
‘ the grandfather’s property is to be divided equally between father and son,’ 
and (6) that ‘ the sons are free to make a division of that property.’— (JDaj/a- 
bhaga, p. 31.) 

In the case of the self-acquired property of the father himself, the parti- 
tion depends entirely upon his wish. (Dayanirnaga, 17. 2. ) 

3. 25. 2. ] ftlisr: [v.l, s^itrar:] 

Sf f^winisf: sai: II 

In the ancestral house and land, the father and sons [v.i., 
sons and grandsons] have equal shares. In the father’s pro- 
perty, the sons are not entitled to a share, if the father is 
unwilling (to give),— ( V^/oso, Bxhaspati, 25. 2.) [Quoted in 
Smxtichandrika, p, 649 ; Apararka, p, 728 ; Vivadavatnakara, 
p. 461 ; Vyavaiiaramayukha, p. 95.) 

Notes 

The meaning is that, as regards the property of the grandfather, and 
other ancestors, the sons may claim partition even when the father is un- 
willing.— (V'yara/taromayfi/cAa, p. 95.) 

4. 5hf4 cwt I 

[p. (| ] u 

Over the property acquired by the grandfather, movable 
as well as immovable,-the rights of both father and 
son have been declared to be equal. -( Brhaspati. ) [Quoted 
in Smrtichandrika, p. 649 ; Apararka, p. 725 ; Vivadaratna- 
kara, p. 461 ; Vivadachandra, 19.1-9 ; Parasharamadhava, 
p. 338 ; Dayabhaga, p. 46 ; Vlramitrodaya, pp, 568, 569 ; 
Vyavahdramayukha, p, 98 ; Vibhdgasara, 3. 1 10.] 
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Notes 

The meaning is that the grandson is entitled to a share in the grand- 
latlier’s property, - even during the lifetime of his father. — ( Vivadachandra, 
19. 1-9.) 

This provides the reason for the view that a person whose father is living 
may divide with his father the property of his grandfather.— (Paras Aaro- 
madhava, p. 338.) 

What this means is that the father is not free to deal with the grand- 
father’s property in the manner in which he can deal with his own self-acquired 
property, in making an unequal division of it ; it does not mean that the 
father and son have equal shares in the property.— (Ddyabkdga, p. 46.) 

Out of the grandfather’s property, the father receives only a single share, 
and not a double one, as he can in his self-acquired property ; nor can he make 
an unequal division of it so says the Madanaratndkara. - ( Viramitrodaya, 

p. 668.) 

In the grandfather’s property, the father has the same share as his son, — 
even though he may have only one son. — ( Vyaoalidra mayukha, p. 98. ) 

This should not be taken as laying down equal shares for the father and 
son ; all that * Samam ' means is that ‘ the son has as much a share in the 
property as the fathe'r,’ and it does not mean that their shares are equal. If 
it meant the latter, then there would be a conflict with the text of Narada— 
• DvSvanshau pratipadydta, etc.’— and also that of Shankha-Likhita—' Yadyi- 
kaputrah sydt, eto,’—{Vibhagasdra, 3. 1—10 to 3. 2. 2.) 


The grandfather’s property shall belong equally to the 
father and son. —{Katyayana.) [Quoted in Smrtichandrika, 
p. 648 ; Apararka, p. 728. 


Notes 

'Phis text supplies the reason why a man whose father is living can divide, 
with that father, the grandfather’s property. — [Snirtickaiidrikd, p. 648.) 

f f^siT II 

?rf%«raiT graigr; [». 1 ., 5«iisil ?wi: i 

No single coparcener shall, without the consent of the 
others, sell or give away any entire immovable property which 
belongs to the whole family. — Divided or undivided, all 
coparceners are equal, in regard to immovable property ; and 
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no one has the right to give, mortgage or sell the whole of 
it— ( Wasa.i [Quoted in Smrtichandrika, p. 716 ; Vivadachin- 
tamani, p. 261 ; Dayabhaga, p. 34 ; Smrtitattva II, pp. 164, 176 ; 
Viramilrodaya, pp- 549, 685, 586.; Dayanitvaya, 15, 2-5.] 

Notes 

‘ Adhamana ' is mortgaging.— The second verse refers to cases where 
the coparceners have found it difficult to make an equal division of the immovable 
property and have therefore agreed to divide its produce year after year and 
have divided only the other kinds of property. -tS7n.rttoAo»M/r t/ca, p. 716.) 

The meaning of the second verse is that ‘ one should obtain the consent 
of the divided coparceners also to these transactions, in order to guard a.gainst 
any dispute that might arise as to whether or not the coparceners had been 
divided before the transactions took place. — (Vivadachintama'ti, p. 252.) 

These two texts of Vyasa should not be taken to mean that any individual 
coparcener has no right to sell or mortgage or give away the property mention- 
ed. Because the ‘ ownership which consists in being entitled to make any 
use one pleases— of the coparceners is there in the case of the properties 
mentioned, exactly as in the case of other kinds of property. What Vyasa’s 
words mean is that ‘ if a coparcener, on the strengfth of his ownership, were 
to sell or mortgage or give away tbe property to a wicked person, he would 
injure the whole family and thereby incur sin ’ ; they do not mean that the 
transactions themselves would be invalid.— tDayab/iapa, p. 34.) 

The presence of the qualification ' Samastmya, ’ ‘ entire, ’ implies that 
the case contemplated here is one in which the ownership of each coparcener 
extends over the entire property ; so that, in regard to the whole of this property 
every coparcener has the notion ‘ this is mine as well as bis ’ ; it is for this reason 
that the giving, selling or mortgaging of it without the consent of all the copar- 
ceners, has been forbidden,— when it is done for the individual's own benefit. 
It follows therefore that this prohibition does not refer to cases where individual 
coparceners own only portions of the property.— (Smi-titottvo II, p. 164.)— 
In cases where the coparceners have been separated, but their shares in the 
property have not been definitely allotted, the property remains joint ; and 
when the property is joint, it follows as a matter of course that no single co- 
parcener has the right to sell or mortgage or give it away. Where the property 
has been definitely divided and partitioned, the said transactions would be perfectly 
valid in regard to the shares allotted to each coparcener. In reality, however, even 
in the case of divided coparceners, the obtaining of their consent would serve the 
purpose of any disputes that might arise in regard to their having been joint or 

separate ; this, in the case of separated coparceners, serving the same purpose 
as the consent of kinsmen, neighbours and co-villagers.— (S 7 n 7 titattva II 
p. 175.) 

[The words of SmrfitoMvo, p. 176 are reproduced. J- This same appears 
to be the opinion of the author of tbe Mitdkiara also, who has defined 
‘ vibhaga, ’ ‘ partition,’ as the allocation of the ownership of an individual copar- 
cener over one part of the property, which consists of several parts over which 
the ownership of several persons extends. '-The question for consideration in 



EQUAL RIGHTS OF FATHER AND SON 


119 


this connection is : — Does the ownership of the owners over a number of articles 
- constituting ‘ property ’ extend over each individual article severally or over 
all of them collectively ? We hold that it extends over the articles severally. — 
(Viramitrodaya, pp. 649-560).— Though it is well-known that no single 
coparcener has the right, without the consent of others, to seU or mortgage or 
give away any part of the joint property of any kind, yet it is reiterated here 
with special reference to immovable property, with a view to indicate its special 
importance. In the case of undivided coparceners, it is just possible that after 
the lapse of some time, doubts may arise as to their being separated or joint 
before the disputed transaction ; and for the settling of this point, partition 
would have to be proved by witnesses and other means ; as otherwise any gift 
or other transaction out of the property, if joint, would be impossible (invalid). 
If, therefore, the consent of the coparceners has been obtained, the transaction 
becomes validated, without recourse to witnesses and other evidence. [As in 
the presence of such consent, the validity of the transaction would not be 
affected by the coparceners having been separated or joint.]— ( Viramitrodaya, 
p. 685.) 

This text prohibits selling and such transactions by non-separated members 
of a joint family. The exception to this is found in V, 24. (Uoyanir .aya, 
16. 2—6.) 


That partition is called Righteous whereby fathers and 
sons receive the entire property in equal shaves.— {Katy'ayana.) 
[Quoted in Smrtichandrika, pp. 608, 613; Viramitrodaya, 
p. 571 : Vyavaharamayukha, p. 98.] 

Notes 

When the father and others receive in equal shares all the property that 
is joint,— such partition, being in accordance with the scriptures, is said to be 
‘ righteous.’— (.iSnivticAondrfAra, p. 608.)— K-.tyfiyana has here declared ‘ equal 
division ’ to be the universal law.— (/fttd., p. 613.) 

From texts like the present one it is clear tliat among all kinds of copar- 
ceners — among brothers, as also among the father and his sons — tlie division 
should be in equal shares.— (Flramifrodaj/a, p. 571.) 

8. «i9iHrsr] ^ ^ i 

Grandfather's property, father’s property, self-acquired 
property,— all this is divided at the partition among copar- 
ceners.— (^Tsfi/oi/awo.) [Quoted in Parasharamadhava, Xi. S75.] 
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Notes 

Of the ‘ self-acquired ’ property, only that has to be divided which may 
have been acquired with the help of the paternal property , --what has not 
been so acquired being impartible. — Of all these three kinds of property what 
should be divided would be the balance that remains after the debts have been 
paid oif. — [Parasharamadhava, p. 375.) 


9. 2. 120. ] hh: i 

In the ease of property arising out of the joint proper- 
ty, — the division shall be equa.}. —(Yajfiavalkya, 2. 120.) 
[Quoted in Vlramitrodaya, p. 562 ; Vivadarainakara, p. 181 ; 
Vivadachintamani, p. 202.] 


Notes 

See Chapter I, See., Bl. 

‘ Arthasamiitthana,’ acquiring of property. —When a property is acquired 
by all the coparceners with each other’s help, it should be divided equally. Of 
such property, the division shall he equal, even when done by the father.— 
(Apararka.) 

This is an exception to the law relating to the ‘ gains of learning ' and 
such other properties out of which the acquirer receives a double share. If 
the common property of undivided brothers is augmented, through trade, 
agriculture and other means, by any one of the coparceners,— the division shall 
be equal ; and the acquirer shall not receive a double share.— 

‘ S53na?i?/5reftasojnu.ttfe5ne,’— this qualifies ‘ dravye ’ (understood), the 
meaning being— “in the case of such ‘ dravya,’ property, as had its rise 
{Bamutthana) from the joint property,”— i.e., what has been derived from 
the common property,— the division shall be equal ; even though some individual 
coparcener may have put forth much bodily and other kinds of effort in the 
obtaining of the property. But this is so only in the case of brothers.— 
( V ishvartipa.) ' 

In a case where all the brothers have conjointly worked towards the 
acquiring of property,— such work being in the form of agriculture, trade 
and the like, the division shall be equal. The particle ‘ tu ’ serves to differen- 
tiate the present from that case where the additional property has been acquired 
without the help of the ancestral (joint) property.- (Viramifrodai/a-Tlfta on 
Yajhavalkya.) 

'This is an exception to what has been declared by Vashistha to the effect 
that the coparcener who has acquired a property by his own effort shall take two 
shares of it. The meaning is that in a case where the accretion to the joint 
property has been brought about by agricultural and other operations, the 
division shall be equal, and the acquirer shall not receive two shares. The 
text of Vashistha has to be explained as pertaining to cases other than those 
referred to heze.—lVivadaratnakara, p. 481.) 
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In a case where a coparcener makes an addition to the joint property by 
means of agriculture, trade and such other means, he is not to receive a higher 
share.— This however should be taken to apply to cases where the other co- 
parceners also have made additions ; otherwise this would be inconsi.stent with 
Vashi^^’s text—' ijuna teqam svayamarjitam, elc.’—{ Viv'adachintamaiii, 

p. 202.) 

10. sr^RT ] i 

si f^gB*i; ii 

In the case of immovable property, and in that of 
property in the shape of bipeds (slaves),— even though self- 
acquired,— there shall be no giving or selling without the 
consent of all the sons.— (Prakasha.) [Quoted in Mitaksara, 
p. 611 ; Vivadachintamani, p. 251 ; Paraaharamadhava, 
p. 332 ; Dayabhaga, p. 35 ; Viramitrodaya, pp. 531-532 ; 
Smrtitattva II, pp. 167, 177 ; Vyavaharamayukha, p. 91 ; Vibha- 
gaaUra. 18. 2—6 ; Dayanirnaya. 18. 2. 1 where it is attributed 
to Ysjfiavalkya.] 


Notes 

In regard to immovable property— ancestral as well as self- acquired- 
one is subservient to the son and others [and his ownership is not entirely in- 
dependent.]— (ilfitaAsai'o, p. 611, also Viramitrodaya, p, 632.) 

In regard to immovable property— even though self-acquired— one has to 
be subservient to the son and others. — (Parasharamadhava, p. 332.) 

The word ‘ kartaryah ’ has to be supplied ; what is forbidden is the 
doing of the ‘ selling ’ and * giving ’ ; so that if one were to do this selling 
or giving, he would incur the odium of having transgressed the injunction ; and 
it would not mean that the sale or gift is invalid ; because even hundreds of 
assertions could not alter a settled fact. — (Dayabhaga, p. 35.) 

This forbids the selling and giving awny of the property, not its enjoy- 
ment, — {Vyavaharamayukha, p. 91.) 

This text refers either to the property of reunited coparceners or to joint 
property in general, — as it is only in regard to these that the father is not free 
to do what he chooses.— Against this the following objection may be raised — 
according to Yajflavalkya’s text— ‘B/tCryo pifamaAopofto, etc.' (sec. 1)— the 
son is as much entitled to a share in the grandfather’s property as the father ; 
hence, in accordance with the text ‘ Samanyam •pntradard.dhi, etc.,’ the 
grandfather’s property being 'samdnya,' ‘common,’ between the father 
and the son, that property is one that cannot be given away by the father ; so 
that even though the father were free to do what he chose regarding that pro- 
perty, he would yet be not free to give it away, in view of the text just 
quoted 1‘ samanyam, etc.’). — This objection is based upon a misconception; 
the text ‘ samanyam, etc.’ is not meant to bear upon the ‘ common ’ (ances- 
tral) property ; it refers in fact to that property which has been acquired 

jointly (Vibhagasara, 18. 2—11, ef. seq.) In reality, however, when a man 

P. 16 



122 


CHAPTER II 


is free to do what he likes with the property, he is certainly entitled to sell or give 
it away : and all that the prohibition contained in this text means is that the 
selling or giving away of immovable property is not to be commended.- f Vi6/to- 
(jasara, 19. 1 — 10.) 

What is meant is that in a case where the ancestral property had been 
lost and is recovered by the father by drawing upon the said property,— the 
father cannot dispose of the property without the consent of his sons. The 
term ‘ svajiarjitam ' (‘ self-acquired ’1 stands for ‘ recovered by himself 
I IKlyanirnaya, IS. 2. 1.1 

Even a single coparcener can give away or mortgage 
or sell immovable property, in times of distress, for the sake 
of the family ; specially for religious purposes.— (Prafcas/w.) 
[Quoted in Mitaksaia, p. 611 ; Vivadachintamani, p. 251 ; 
Smrtitattva II, p. 177 ; Vibhdgasara 18. 2—8.] 

Notks 

While the sons or grandsons or brothers— forming members of a joint 
family- are minors, and as such not in a position to accord their consent to 
any transactions, —if some calamity happens to overtake the entire family, or 
if it becomes necessary for the purpose of supporting the family, or for the 
purpose of performing certain compulsory shraddhas and other rites,— even a 
single coparcener,— who is qualified to do it,— can give away or mortgage or 
sell an immovable property. — (MiHik^ara, p. 611.) 

Even though a coparcener may have separated, yet if (during his 
absence or death) a calamity should befall all the familes,-or if it be found 
necessary to marry a daughter of that coparcener, — another coparcener 
(though separated) may give away or sell even the immovable property of that 
coparcener. This is an exception to what has been said in the text— ‘ Stha- 
varani dvi'padaiichaica, etc.,’ (seeabove) {Vivadachinfama'u, p. 251.) 

This is an exception to the foregoing text.— (Swrtitof too II, p. 177.) 

Even though the man has been separated from his coparceners, — and the 
property is an immovable one, — if there is a calamity common to all coparceners, 
or a daughter of one of the coparceners has to be married, then for meeting 
these cases, even the separated coparcener could give away or sell the immov- 
able property. -(V'ibhagasara, 18. 2-8.) 

If a certain portion has been in the possession of one, 
that shall not be taken from him. If a man who has, at his 
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own will, made a partition, deviates from it, he should be 
compelled by the king to stick to his own share ; if he persists, 
he shall be punished.— (Srftaspati.) [Quoted in Smrtitattva 
II, p. 182 ; Vivadaratnakara, p. 609 ; Smrtichandrika, pp. 716- 
717.] 


Notes 

See II, 279. 

The presence of the term ‘ Svechchha,’ indicates that what is said here 
refers to a case where a man has himself made an unequal division intention- 
ally, — and not where there has been a real mistake in the division.— (Smrti- 
tattva n, p. 182 .) 

•Anubandha’ is persistence, insisting upon the deviation. 
ehandrika, p. 717.) 


13. *13 9. 216.] (A) ^*ri*n35nfr?g i 

(B) H *15 II 


(A) If a son is born after partition, he shall receive the 
property of the father only ; (B) or if any others be reunited, 
he should share it with them.— (ikfamt, 9. 216.) [Quoted in 
Madanaparijata, p. 655 ; Vivadachintdmani, p. 248 ; Mitak- 
?ar5, p. 653 ; Vivadachandra, 20. 1—8 ; DUyabkaga, p. 243 ; 
Vibhagasara, 13. 1—9 ; 18. 1—4 ; Dayanirnaya, 22. 1—6.) 


Notes 

See II, 440 and 286. 

(A) After the partition has been made,- in which the father has taken 
two shares, — if a son happens to be born, he shall receive these two shares, 
if the father so desires, either during the father’s lifetime or after the death 
of the father ; and the brother shall not object to his having two shares. If, how- 
ever, the father has expressed no such wish, then the additional son shall be 
assigned by the others a share equal to their own. — (B) If some of the sons 
become reunited with the father, after the partition has been made, then the 
father’s share shall go to them ; and the additional property accruing therefrom 
shall be consigned by them as the share of the other brothers. This property 
thus accrues to the son united with the father. — {Mcdhatithi.) 

‘ Pitryameva, ’ only the father’s share. — This indicates that at the time 
of partition the father also has a share. — If several sons are born after the pai'- 
tition, then also that same share of the father shall be shared by them among 
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themselves.—* Sam^r^tali,’—it some of the brothers become reunited with 
the father, then the father's share shall be joined to their own shares and the 
whole divided among themselves. — (Sartra/nanaroJ/o'ia.) 

Where at the wish of the sons, the father has made a division of the 
property during his lifetime, — if another son is born to him after that partition, 
this son, on the father’s death, shall receive only what belonged to the father.— 
If the sons who had been separated have become reunited, and their properties 
amalgamated, then the said son shall share that (amalgamated) property with 
the reunited sons. — {Kullvka.] 

In all cases where the division of the property has been made by the father, 
if a child is born after the partition, what is to be done ? The text supplies the 
answer to this question. — On the father’s death, he shall receive the property 
that had fallen to the share of the father at the time of partition.— If some 
have become reunited with the father, the father shall divide the property 
equally among these and the newly-born son.— In a case where the mother has 
evinced signs of pregnancy before the father’s death, —if there is no ‘father’s 
share ’ (which could go to the posthumous son), the brothers, even though 
divided, shall assign a share to that son.— (Raghavananda.) 

‘ Pitryaweva haret,'—ho shall receive only the father’s share ; and he 
cannot amalgamate the shares consigned to the brothers, and then divide the 
whole over again, with a view to receiving equality of shares. — The second 
half adds an exception to this : If the sons have become reunited with the 
father, he shall divide it equally among them (Nandana.) 

If the sons have become reunited with the father, the father shall divide 
it among them.— {Ramachandra.) 

If some sons, who had been divided, have becotae reunited with the father, 
then the son born after partition shall share the property with them. - {Madana- 
parijata, p. 655.) 

The latter half of the verse declares the right of the reunited son only to 
the inheritance, hence it is only when there is no reunited son, that a separated 
son shall be entitled to inhent.— (Vivadachintam an i, p. 248.) 

If certain sons, who had been separated from the father, have become 
reunited wilh the father, then, after the father’s death, the son bom after par- 
tition shall share it with those reunited sons.— (Afitu/cfarS, p. 663.) 

The sons bom to the father after partition receive the father’s shape only ; 
and so long as such sons are there, the other sons shall have no share in the 
father’s property (from whom they had separated). If however any of these 
latter had become reunited with the father, then he also shall have a share in 
the father’s property.— (Vivadac/iandra, 20.1—8.) 

What the particle ‘eva’ ‘only ’ in ‘ pilryameva ’ ‘ father only, ’ indicates 
is that, if the son has been in the womb at the time of partition, he receives his 
share out of the shares of his brothers,— but if his conception has taken place 
after the partition, then he receives that share which had fallen to his father.- 
[Vibhagaeara, 13. 1 — 10.) 

In a case where the father and son have become reunited after partition,— if 
there is another son who is still separated from the father,— and no other son is 
bom after the said ‘ re-union ’-the whole property of the father ghall go to the 
reunited son, not to the son who is separated.- {Ddyanirnaya, 22. 1—5.) 
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U. 2.123.] (A) 5n?r: [y./.,f«WEs{^ 

H^uahji: g^it sn^] 

(B) etfipwi: n 

(A) If a son is born from a wife of one’s own caste, after 
the sons have been divided, that son shall receive a share (in 
the shape of the property of the parents' ; (B' or he shall 
receive his share out of what may be found (with the brothers), 
after taking into account the income and expenditure - 
(YUjfiavalkya, 2. 123.) [Quoted in ViiMaratnakara, p. 539; 
Vivadachvntamani, p. 227 , Smrtichandrika, p. 711 ; Pard- 
aharowjSdAflya, p. 340 ; Ddyabhdga, p 132; Vlramitrodaya, 
p. 589; Vyavahdramaylikhu. p. 105 ; Vibhdgasdra, 13. 5] 


Noies 

(A) Inasmuch as it is a settled fpct that partition takes place among 
members whose oicncrship over the property is already there, —if there 
is a ease in which partition has taken place before the mother has passed the 
child-bearing age. -and a son is boin after that partition, this latter also 
has some connection with the property ; and this could be possible if the owner- 
ship of this son were alieady in existence; it the son’s connection with tlie 
property were brought into existence by partition, then theie would be no 
such connection for the son born after partition. As a matter of fact however 
his connection with the property is there already — The verb ‘ syat,’ ‘should 
be’ has to be supplied alter ‘ I'lbftajfaii/iafr.’— Though it is not stated to 
what share he is entitled, it is to be understood that it is the father’s shaie to 
which he is entitled ; as says Gautama— ‘ the son born after partition receives 
the father’s share.’— (B) In case the father has no property of his own, the 
son born after partition should receive his shaie out of such property of 
his brothers as may be ‘ visible ’ ; but with this difference that the property 
of the brothers should be computed after deducting from it ‘ the income and 
expenditure ’ ; w hat may have been acquired by the brothers themselves 
being the ‘ income,’ and what may have been spent out of it being the * expend 
diture.’ What has been left of the inherited property to the brothers,— after 
this deduction of income and expenditure— should be shared with the son bom 
after partition.— (Vis/ivorMpn ) 

After the property has been partitioned among the sons, - if a son be bom 
to the father from a wife belonging to the same caste as liimself.— this son 
receives the share of the father.— If there is no ‘share of the father,’ then 
a share for the said son shall be found out of the produce of such lands and 
other property as may be found after the partition has been made,— deducting 
from such produce, ‘ the income and expenditure.'— (Apararka.) 
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(A) This text lays down the manner in which shares may be allotted to 
the son born after partition,— After the sons have become separated from 
the father, if a son is bc«m to him from a wife of the same caste as himself, 
this son ‘shall receive a share.' In the term ‘ vihhngabhak,’ the term 
‘ vibhaga ’ stands for what is divided (i.e., property) ; and what the son in 
question ‘ receives’ (‘ bhak ') is the ‘property,’ of the parents. But he shall 
receive the mother's share only if there is no daughter, as it has been declared 
that ‘ the daughter receives the property of the mother.' -(yojna., 2. 117,)— If 
the son in question is bom from a wife of caste different from the father’s, 
he receives only his own share out of the father’s share ; but the mother’s 
share he receives entire.— This is what Manu has declared in the text ‘ Urdhvaw- 
vibhdgajjatastv, etc.’ (9. 216.)-V/hatever has been acquired by the father 
after the partition shall go in its entirety to the son born after partition ; as 
laid down in the text ‘ Piitraik saha vibhaktena pitra yat svayamarjitam , 
etc., If the separated sons have become reunited to the father, then after the 
father’s death, ‘ father's property ’ shall be shared with those brothers by the 
son born after partition ; as declared by Manu (9. 216).— (B) The second line 
lays down the rule regarding the case where a son is bom after the existing 
sons have divided the property after the father’s death.— ’The word ‘ tadvi- 
bliagah ’ means ‘ the vibhaga,’ share, of the son born after the father’s death 
and after the partition of the brothers, from the mother in whom signs of 
pregnancy were not perceptible at the time of partition by the brothers.— ‘ ‘ From 
where would this share comet Drshym,’ out of what is found, i.e., out 
of the property inherited by the brothers,- such of this property as may be 
‘ computed after taking into account the income and expenditure.’ 

‘ Income ’ stands for the daily, monthly or yearly produce, and ‘ expenditure ’ 
for the repaying of the father’s debts ; what remains of the properly after 
these two .terns have been deducted,— out of that his share is to be given to the 
son in question. That is to say, the brothers shall add to their individual shares 
all the income that may have accrued to each of them since partition,— then they 
shall repay all the debts left by the father ;— then each of them shall contribute 


a part of his share and thereby make up a share for the brother born after parti- 
tion, which should be equal to their own individual share. -This same rule applies 
to the case where one of the brothers, who had no children at the time of paiti- 
tion, has a son born to him (after his death-says Balambhatii), from his wife 
m whom signs of pregnancy were not perceptible (before his death). In cases 
where such signs have been perceived, the partition should be postponed till 
delivery takes place. Wiis has been declared by Vashistha in the text-' Atha 
bhratptam dayavtbhagak YdshchanapatyUli, etc. (17. il).—{Mitak^ara.)— 
[On tins, the Salawi6/ialti-What is meant is that the parental property, even 

though partitioned, is, in this case, as good as not-partitioned ; because 
even at the time of the partition the son in question was already in 
e^stence in the mother’s womb, and as such he is enUtled to a share in 
he parental property as also in the income that may have accrued to it. 

S to that 

of each of the sons, and if it is a daughter, she receives the fourth 

daughtol **'*’^^ ^ that 
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This text lays down the rule regardin^r the share of the son born after 
partition.— (.A) After the sons have {been divided, if a son is born to one of a 
wife belonging to the same caste as himself, he receives a share, i.c., a proper 
share out of the entire property that has been divided among the brothers, — 
after deducting from it the accretions to it (since partition) and the expenses 
incurred out of it.— (B) In case the son born after partition is entirely devoid of 
good qualities, then he shall receive a share only out of what may be ‘ found ’ 
or ‘visible’ in the shape of cows, buffaloes and the like, after taking into 
account the accretions and losses, — It might be argued that- “in accordance 
with Narada's text ‘ MatnrnivHtf. rajaii, etc.,' there should iie no partition 
while there is any likelihood of another brother being born, and hence how 
could there be any son Loin offer partition ? ’’-But the answer to this 
is that the declaration of NSrada is set aside by the strong desire of the 
father ito make a partition even while there is chance of his having more sons). 
If this were not so, then the present text of Yajnavalkya would have no sense at 
all. In fact the present text refers to ca.scs where the child was already in the 
womb at the time of partition. In regard to the son co»ceiL't.d after partition, we 
have Menu’s rule- ‘ Urdhiiam oibhagajjatastu, etc.' ; also Brhaspati’s— ‘ Pitra 
aaha vibhnkta yv, etc.,’ and ‘ Putraih saha vibhahtena, etc.' 

This text— as also Visnu’s text ‘ Pitrvihhakta, etc. ’ — refers to the case 
of a son who was in the womb at the time of partition and was born after the 
partition ; and the meaning is that a son who was in the womb at the time of 
partition and is born after the partition should be given his share made up of 
something given out of his own share by each of the brothers who have inherited 
the property by partition. A son other than the said one (i.e., one who was not 
in the womb at the time of partition), who is born after partition, shall receive 
the father's share, as declared by Manu and others ; and this declaration refers 
to the son whose conception was definitely known at the time of partition, as 
in cases where signs of pregnancy are distinctly perceptible, there can be no 
partition {till delivery takes place) says the author of the Prakasha. — 
Hal&yudha, quoting Yajfiavalkya's text after that of Visnu, says -The mean- 
ing is that in case the son born after partition from a wife of the same caste 
as oneself, is endowed with good qualities, he receives his due share out of ‘ all 
tbatmay be found’ (drshyat), in the shape ofthe property previously partitioned ; 
if, on the other hand, he is devoid of good qualities, then he receives his share 
only out of what is ‘ visible ’ (drshyat), in the shape of the grains, etc., produc- 
ed from the lands ; after deducting from the produce the debts that the 
brothers might have incurred; he shall receive what is left.— (Vivarfaratna- 
kara, pp. 639-540.) 

‘ Sons born after partition ’ are of two kinds : (a) one who is in the womb 
at the time of partition, and (6) one who is conceived after the partition. It is 
the former that is referred to in the pre.sent text.—* Vibhagabhak,’ i.e., 
becomes entitled to receive a share — ‘ Drshyddvd,’—i.e., out of that property 
alone which may be ‘ visible ’ ; or out of both kinds of propert 3 ^ what is 
‘ visible ’ and what is ‘ not vi.sible,’— which had been received by the brothers at 
the partition. — ‘ dyaoyayavishodhitdt,’ out of what remains after the deduct- 
ing of the subsequent accretions and the subsequent expenses ; that is, the son in 
question receives his share out of the property (inherited by his brothers) 
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after deducting from it what may have been spent already as also excluding 
from all that may have been added to it subsequently to the partition. The 
option iregarding the share being given out of the ‘ visible ’ property only or 
out of both ‘ visible ’ and ‘ invisible ’ property) is in reference to the son 
possessing or not possessing special qualifications, — says Haliiyudha. {Vivdda- 
chintamani, p. 228.) 

This refers to cases where a son has been born after the partidon made 
after the father’s death. During the father’s lifetime signs of pregnancy were 
not clear in the mother, -after the father’s death when the sons have divided 
the property among themselves, a son is born to the mother ; this son receives 
a share ; * vibhaga * is the same as * bhJiga ’ ^ that is, he receives a share made 
of portions taken from the property already partitioned. - Or he shall receive 
his share ' out of what is visible,’— that is, such property as household utensils, 
conveyances, milch cattle, ornaments, slaves and so forth the exact extent 
of these being determined by taking into account the accretions and the losses ; - 
out of all this, which had been previously partitioned, the son born after partition 
shall receive his share. —The term ‘ drshya,’ ‘visible,’ serves the purpose of 
precluding the assigning of his share out of such articles as are hidden.— 
Though the son born after partition is as good a son as others, yet, inasmuch 
as his existence could not be known at the time of partition, it is only fair and 
equitable that there should be a slight diminution in the share allotted to him ; — 
it is 'in view of this that the second alternative has been set forth.— At the 
same time as the fact of his existence being not known at the time of partition 
was not due to any fault of his, there is no any great impropriety in the fir.st 
alternative eithet.—iSmrtichandrika, pp. 711-712.) 

This refers to the case of a son born atter the partition that is made after the 
death of the father. The meaning is that in a case where a son is bom from 
a mother in whom signs of pregnancy were not visible at the time of partition 
made after the father’s death,— to that son a share shall be given out of the 
property that is ‘ visible,’— that is, which has been taken by the brothers,- 
which has been computed after taking into account the accretions and the 
losses. — [Parasharaniadhava, pp. 340-341.) 

This refers to ancestral property. -(Dayafi/iaya, p. 132.) 

'Oiis rule is meant for the sons born after the partition. —In a case where, 
either by the wish of father or by the wish of the sons, partition is made during 
the lifetime of the parents, — and after that another son is bom of a wife 
belonging to the same caste as the husband, —this son shall receive a share, — 
i.e., he receives the ‘ vibiidga, ’ i.e., ' bhaga,’ share, of the parents. That is 
to say, the said son receives the share of the parents after their death, with 
this difference that the mother’s share he shall receive only if there is no 
daughter.— The addition of the qualification ‘ savarnayam,’ ‘from a wife 
of the same caste,’ implies that if the son is bom of a wife belonging to a caste 
other than that of the husband, then he receives only his own share out of the 
father s share— not the whole of it ; but of the mother’s property he shall receive 
the whole, if there is no daughter. — On this same principle, in cases where 
the partition has been made during the father’s lifetime, the son born 
after the partition, of a wife not of the same caste as her husband, 
receives only that share to which his caste entitles him, To this end, we 
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have Manu’s text — ' Urdhvam vihKagajjdtastu, etc.’— [Vlramitrodaya, 
pp. 689-590.) 

This refers to cases where after the partition made after the father’s death, 
a son is bom of the mother, or her co-wife, or of the brother's wife, — in whom 
signs of pregnancy were not perceptible at the time of partition. -The share 
of this son is to be made up by each of the brothers giving a portion out of 
his share in such a manner as to make the share of the new-born equal to their 
individual shaxea.—(Vyavahdramayvkha, p, 105.) 

The meaning is that if a son was in the womb at the time of division, and 
is bom subsequently, he also becomes entitled to receive a share •,— ‘ayavyaya- 
visitod^itat,’ after taking into account the increase and decrease ; that is, he 
receives his share in the property from what remains of it after paying off 
the expenses. — ' Drahyadva,’ i.e., out of what is visible as well as what is 
not visible,— both kinds of what they had got at the time of the partition. 
‘ A ya,‘ ia increase, and ‘ vyaya,’ decrease; hence he shall receive his share 
out of what remains after paying off the liabilities, —but not including under it 
anything that may have accrued since the partition. According to HalSyudha 
the optional alternatives are in reference to the person being endowed or not 
endowed with superior qualifications. — (Vibhagasara, 13. 1 — G.) 

15. 17. 3.] i 

Those who have become separated from the father shall 
give a share to the brother that may be born after the parti- 
tion.- (Ftfmt.) [Quoted in Vivadachandra, 20. 1 — 8.] 


Notes 

See II, 287. 

The divided sons shall make good the share of the son who may have been 
in the womb at the time of the partition,- irrespectively of the fact of the 
pregnancy being known or unknown to people.- ( Vivadachandra, 20. 1—8.) 

16 . swr ftg: i 

?Rgi»4 II 

On the death of the father, the sons shall divide the 
father’s property ; because so long as the father, free from 
defects, is living, the sons have no proprietary right,— fDevala.) 
[Quoted in Apararka, p. 718 ; Smriichandrika, p. 600 ; 
Vivadaratniikara, p. 456 ; Parasharamadhava, p. 328 ; Daya- 
bhaga, pp. 13, 28 ; Vlramitrodaya, p. 524 ; Smrtitattva II, 
pp. 162, 168, 169 ; Vynvaharamayukha, p. 90.] 

P. 17 
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Notes 

* Asvamyam, ’ no independence. —(/^pararlsa, p. 718.) 

The term * asvamyam ’ should be taken in the sense of ' non-indepen- 
dence * ; because .it is a weil-recoo'nised fact that even while the faultless 
father is living, his sons have a right to the property, by virtue of their birth.— 
(Smrtiehandrika, p. 600 ; also Parasharamadhava, p. 328.) 

‘ Nirdofe, ’ — free from such defects Ss ' being an outcast ’ and the like. — 
(VivadaratWakara, p. 456.) 

This text makes it quite clear that sons have no rights of ownership over 
the father’s property.— (DayaOliaga, p. 13.)— This asserts, without any reserva- 
tions, that the sons have absolutely no right over any kind of property, so 
long as the father is living.— (/5id., p. 29.) 

Devala clearly asserts that so long as the parents are alive, the sons have 
no rights (ownership) over their property. The second half of the verse asserts 
the ‘ absence of the sons * ownership ’ as a reason for what has been said in 
the first half.—' NirdosS,'— free from such defects as bring an outcast 
which would deprive him of all his rights.— (Viramifrodoj/a, p. 526.) 

' Nirdo^e,'— who is not an outcast. — (p. 162.)— The sense of the text is 
that the property can be partitioned only with the consent of the father. — 
{SmrtUattva II, p. 168.)— ‘ f’ifu/i dAanam, '— the property that has come to 
them from the father.— (/4 id., p. 169.) 

The first half of the verse lays down the time for partition ; as it is only 
this first sentence that contains the injunctive word ; the second sentence 
contains only a commendataiy declaration which has to be taken as asserting 
the fact of the sons not being independent, and not (in the literal sense) as 

denying their ownership.— (Vyava/iaramayii&Aa, p. 90.) 

17. 25. 12-l.H. ] 

tawf f^T i 

If an ancestral property, which had been lost, is re- 
cove^ by the father by his own effort,— and if the father has 
acquired a property by learning, valour and such means,— 
over all this the father’s ownership has been declared.— 
{{Brhaspati.') [Quoted in Smrtiehandrika, p. 650.) 


Notes 

All that is meant is that the father is free to do what he likes with such 

praperty.~(Smrtiehnndrika, p, 660.) 

See also under next chapter on ‘ Division by Father During His Lifetime. ’ 
See also Manu 9. 209 under II (2)— to the same effect as this text. 
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equal rights of ^'ATHBR and son 

18. I sr?g^a5?iT: 

The family depends upon inheritance. Those whose 
fathers are living are not free : so also while the mother is 
alive. — (Brhaspati.) [Quoted in Smrtitattva II, p. 170.] 

Notes 

What is meant is that while the mother or father is alive, it is not right 
for the brothers to be separated.— II, p. 170.) 

19. if g5r: i 

The son has no rights over what has been acquired by 
the father himseU.—iKatyai/ana.) [Quoted in Smriichandnka, 
p. 650.] 

Notes 

All that is meant is that there can be no partition of such property by the 
mere wish of the sons ; and the assertion is not to be taken in its literal 
sense.— {SmrtichandrikS, p. 650.) 

20. 8 . 41 6 . ] ’HI*!? ^ «l^IW!«: ??cll! 

15^ # ] I 

The wife, the son and the slave— these three have been 
declared to be propertyless {Manu, 8. 416.) [Quoted in Smrti- 
chandrikU, p. 653 ; Viramitrodaya, p. 525 ; Smrtitattva II, 
p. 180 ; Vyavaharamayukha, p 154.] 

Notes 

See Chap. I, Sec. 16, and III, 39. 

All that this means is that the persons mentioned are not free to spend 
out of the property, and not that they have no property at all hence they can 
make use of the property with the permission of the person to whom they 
belong.— (iS7nrttcAondrtAa, pp. 653-664.) 

All that is meant by this is that the persons are dependent upon another 
person.— (Vlramitrodaya, p. 625.) 

What is meant is that the wife, the son and the slave are not free to deal 
with their self-acquired property, without the consent of the husband, the 
father and the master respectively.— (Smrtitattva II, p. 180.) 
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This refers to such property as has been acquired by means of arts, crafts 
and the like ; it cannot be right to assert that these persons are not free to 
deai with even such property as has been obtained by them by way of ' dowry 
and the like. That this is so is made clear by Manu 9. }99,—{Vyavahara- 
mayukha, p. 166.) 

21. gws# i 

3 sj !g[3^a wHit i 

Clothes and ornaments (left by the grandfather) are 
enjoyed (by the grandson) through the favour of the father ; 
in the matter of immovable property, ihowever, the enjoyment 
is not contingent upon the father’s favour. —{Narada''. [Quoted 
in MitUk^arn, pp. 606-607 ; Apararka, p. 780. ] 

Notes 

This refers to immovable property acquired by the grandfather, after 
the grandfather’s death, though the property left by him is common to the 
son and father (i.e., the grandson and son of the dead grandfather), yet, the 
movable part of that property— such as gems, pearls and the like belong to 
the father, the immovable part of it belongs in common to the father and son. ■— 
(MitSkiara, p. 607.) 

Over the grandfather’s property the ownership of the father (the grand- 
father’s son) is not absolute, and hence the latter cannot give away the immov- 
able part of the property.— (SafiodAiwi on Mitak^ara.) 

This prohibition of the giving away of the immovable property by the 
father does not apply to his self-acquired property.— (ZialamAAatti on 
Mitakgara,) 
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DIVISION OP PROPERTY BY FATHER DURING 
HIS LIFETIME 

22. 1 . 70. 10.] swfer* 

Rir sRj 3^T «T«f^ «i?ser n 

Thou settest value on our cows and woods ; all shall 
bring tribute to us, to the light. 

Men have served thee, in many and sundry spots ; parting 
as it were, an aged father’s wealth. —(/J^weda 1. 70. lO.) 


Notes 

This indicates that in the father's old age, the sons might divide the 
paternal property. 

23. msoi 5. 14.] srrw^f^s’ I sn?itr 

I « f ^ jRt* samr- 

i € m i 

era' I 

While Nabhanedi§t;h^> i^be son of Manu, was still in 
residence as a religious student, his brothers divided the 
property (among themselves, excluding him) .... Nabha- 
nedistha came to his father and said to him— My share they 
have left with you. Thereupon the father said— Do not 
believe what they say. The Ahgirasas are performing the 
Sattra calculated to lead to heaven. There are a thousand 
riches collected by them for the Sattra ; when going to heaven, 
they will give it all to you. -(Aitareya-Brahmana, 5 . 14.) 


Notes 

This also indicates that in the father's old age, the sons may divide the 
property, even without his consent — The latter part of this passage has been 
taken as indicating that the property divided was movable property, not lands. 
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CHAPTER II 


24. 3.1.9. 4.] Hg: g^> wi’naifi. i 

Manu divided the inheritance among his sons.— (T'o^^- 
tiriya-Samhita, 3. 1. 9. 4.) 


Notes 

Tills indicates the practice of the father making a division of the property 
during his lifetime. 

25. 2. 1 14.] ftrcit fulfil gmg i 

m wCTidH, EiT ?g: aaifesi: ii 

If the father makes the division, he shall divide the sons 
according to his wish;— he shall (or may) assign a superior share 
to the eldest or all may have equal shareB—(Yajflavallci/a, 
2. 114.) [Quoted in Mitakdara, p. 647 ; Smrtichandrika, p. 609 ; 
Vivadaratnakara, p. 464 ; Vivadachintamani, pp. 196, 197 ; 
MadanaparijUta, p. 645 ; Pardsharamadhava, p. 334 ; Vira- 
mitrodaya, p. 551; Smrtitattva II, p. 168; Vyavaharamayukha, 
p. 96.] 


Notes 

When the father, desiring to enter upon the next life-stage, proceeds to 
make a division of his property among his sons,— with> view either to afford 
such of them as are possessed of superior qualities an opportunity for the 
performance of religious acts, or to mere curiosity on his own part he may 
give to any son whatever he likes to give; and he should not be guided by the 
wish of his sons, i.e., the father is not to be guided by the sons in the allotment 
of shares. Thus if he considers it right and proper, he may allot a superior share 
to the eldest son,— or more or less as he likes. Or he may make all the sons 
equal sharers. In either case, the father’s own wish should be the determin- 
ing factor.— (VisfeuorSpo.) 

‘ Vibhdga ’ means the ‘ making or allotting of shares in the property of the 
father and other ancestors, with reference to the sons and other heirs.’- In regard 
to this the universal rule is that ■ the father shall divide the father’s property,’— 
under special circumstances, the sons also do the dividing. Now what the prerent 
text means is that ‘ if the father makes the division, he should divide the 
property among his sons, giving to each of them more or less as he wishes, i.e., 
he should assign their shares in the form ‘ of my property, this portion shall 
be yours and that of so and so. ’ . . . The term • ichchhayd, ’ ' according to his 
own wish,’ is meant to emphasise the fact that it is open to the father to give 
more to one and less to another son. This unequal division has been sanctioned 
fay several scriptural texts, e.g., Manu has declared that ‘ the twentieth part of 
the property is to be set aside as the special share of the eldest son ’ and so 
forth (Manu, 9. 112), and such unequal division shall be made according to the 
wish of the person who is making the division ;-such is the meaning of the 
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sentence ‘ iekohhatja vibhajst Sittau.’ . . . The implication of this is that the 
wish of the sons cannot bring about the division ; this has been clearly stated 
by Manu in the text — ‘ Urdhvam pitushcha . . . anishSste hi pvatoh.’— 

‘ Vibhagam ehet pita kuryat, ’‘If the father makes the dioision,’ --Tias 
refers to the father's self-acquired property ; because in regard to the property 
acquired by the grandfather and other ancestors, the right to partition belongs 
equally to the father and his sons ; as has been made clear by Visnu— " Pita 
ehet putrdn, etc. ' — (Apararka.) 

When the father wishes to make the partition, then he should ' divide, 
from himself- ‘ according to his wish ’ — ‘ the sons,'- i.e., one, two or many, 
as may be the case. — There being no restraint upon a man's ‘ wish, ' the text 
lays down a restriction — ‘ he shall assign a superior share to the eldest ' ; 
which means that he shall give the best share to the eldest, the middling share 
to the middle and the worst to the youngest. — The term ‘ vibhajet ' is to be 
construed with this second .sentence also. The ‘ superior share ’ has been indicat- 
ed in Manu 9. 112. — The particle ' va, ' ‘ or, ’ is in reference to the next alter- 
native, ‘ or all may have equal shares,' i.e., the eldest and other sons may 
all be given equal shares. — This unequal division pertains to the self-acquired 
property of the father ; because in regard to the ancestral property, the rights of 
the father and son being equal, there would be no propriety in any unequal 
division made by the father’s wish. — ‘If the father makes the division,’ — 
this indicates that one time for partition is that when the father wishes to do 
it, — Another time for partition has been mentioned by Ntrada, in the text 
' Ata urdhvam pltuU putra!}, etc ., . . . maturnivrtte rajasi' also Gauta- 
ma.— The third time for partition is that when the father is found to 
be addicted to unrighteous paths or has become a chronic invalid, when, even 
though he may be unwilling, the sons may divide the property by their own 
wish ; as has been declared by Shaitkha, ' Akamd pitari, etc.'—KMitaksara ) 
— ‘ If the father makes the partition,’ — this refers ito the father's self- 
acquired property.— (Mitakfara, p. 647.) 

This text describes the division made by the father during bis lifetime. 
If the father makes the division of the property that he has himself acquired 
or which he has recovered from strangers, then he may divide the sons 
according to his wish, giving to them more or less as he chooses. So says 
Visiju also — ‘ .-itd chat putrdn vibkdjet, etc. ’ ; also Manu ‘ Paitrkantii 
pita, etc.’ — apart from the property acquired or recovered by the father, if 
there is any other property that the father is going to divide, then in that all 
the Bonsshall be equal sharei's. — {Vlramitrodaya-'J’ika on YiTiilavalkya.) 

There are two methods of partition:— (1) the absolutely equal division, 
favoured by KStyayana sakalam dravyajaiam, etc.’), and (2) the assignment 
of a superior share to the eldest son, and the equal division of the rest, favoured 
b.v Baudhiyana (‘ Dhanamvkam chdru samuddhamjjydithah) ; in any 
given case, which of these two methods shall be adopted should depend entirely 
on the father's wish ; and the wish of the sons shall have nothing to do with it.— 
(Smrtichandrikd, p. 609.) 

This refers to the father’s self-acquired property ; because over the ances- 
tral property the rights of the father and the son are equal.-- {Vivildaratndkara, 
p. 464.) 



136 


CHAPTER II 


This freedom of the father is only in reg^ard to his self-acquired property. — 
p. 196.) 

This text mentions the first occasion for partition. There are four occasions 
for partition : (1) During the lifetime of the father, whenever the father wishes 
it ; t2) when the mother has ceased to bear children and the father has become 
averse to worldly desires, when the son evinces a desire for partition, even 
though the father does not wish it ; (3) though the mother has not ceased to 
bear children, and though the father does not desire partition, yet the sons 
pesire it, by reason of the father having become too old or addicted to evil ways 
or attacked by an incurable disease ; (4) after the father's death.— I Madana- 
pdrijata, p. 64B.) 

When the father wishes to make the partition, then he may divide the 
sons from himself, according to his own wish ; the one arbitrary method of 
division is that in which ‘ the eldest receives a superior share ' ; the other 
method is that all the sons should be equal sharers. The unequal division here 
mentioned refers to the father’s self-acquired property ; in the ancestral 
property all would have equal rights, and hence an unequal division merely by 
the father's wish would be vftang.—iPariisharamadhava, pp. 332-333.) 

By asserting that ‘ if he so wishes it, the father may divide the sons,’ the 
text indicates that the appearance of the father’s desire for partition is an 
occasion for partition ; also that it is the father who makes the division ; 
specially as it has been declared that ‘ so long as the faultless father is there, 
the sons have no rights of ownership,’ The presence of the qualification 
‘ faultless ’ indicates that if the father happens to be beset with such defects 
as being an outcaet and the like, if the sons, being no longer subservient to 
him, should desire partition, then that also would be an occasion for partition, 
on which the sons would be the maker of the division. — ( Viramitrodaya, p. B51 ) 

(a) Division entirely according to the father’s wish refers to the father's 
self-acquired property ; (6) ‘ superior share, ’ the ordinary share along with 
the ‘ twentieth part’ of the property. This division with a superior share to the 
eldest, as also (c) the equal division, pertain to the ancestral property ; as thus 
alone would there be a consistency with what has been asserted before.— 
{Smrtitattva II, p. 166.) 

The second line explains what is meant by division ‘ according to his wish ’ 
mentioned in the first half. So long as this interpretation is possible, whereby 
the father s choice is limited to the two methods, it would not be right to take 
the first line as setting forth an independent alternative, in the form of an 
entirely arbitrary division ; specially as if such an option were permissible, it 
might be possible to have such an absurd division as giving a lakh to one son, 
a smgle shell to the second, and absolutely nothing to the third.— ( Vyavahdra- 
mayukha, p. 97.) 

26. 2. 115.] OTl^lw^ qtsjl: 

«wrf; I 

^ qraf uraf qr qr ii 

If he makes equal shares, the wives shall be made 
equal sharers, -such to whom no Slrldhana has been given 
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either by the husband or by the father-in-law. -(Fai^avaZ&tyo, 
2.115.) (Quoted in Mitak$ara. pp, 749, 760 ; SmrtichandrikU, 
p. 613; Vivvidaratnakaraf pp. 464-465; VivadachintUmaifi, 
p. 197 ; Madanaparijata, pp. 662. 664 ; Vivadachandra, 
20. 1. 1 ; Paraaharamadhava, p, 333 ; Dai/abhaga, p. 67 ; 
Vlramitrodaya, p 560 ; Smrtitattva II, pp. 166, 179 ; Vya- 
vahUramayukha, p. 99 ; Dayanirnaya, 16. 2—6.1 


Notes 

If even on the advent of old apre, the father should desire to make an 
equal division between I himself and his sons, then each of his wives should 
receive a share equal to that of the husband himself. This disposes of the 
objection that such division would be inconsistent with the declaration of H.nrlta 
to the effect that “ there is no division between husband and wife.”.— 
chandrika, p. (il3. ) 

In cases where the plan of equal division has been adopted, the wives of 
the divider himself, as also the widowed wives of his son and grandson, should 
receive the shares of their respective husbands ; — such of those as have not been 
given any Stridkana, either by their husbands or by the father-in-law himself ; 
— or those who have not received any Stridkana should receive shares equal to 
.what the Stridkana would have been ; in accordance with a Smrti-text, the 
maximum of Stridkana has been fixed at 2,000 ; even where the property of the 
family is very large. In cases where the property is small, the wives shall 
receive equal shares — Others again have explained that the ' equal shares ’ 
here prescribed are for childless widows, with a view to the possibility of their 
obtaining a child by ‘ appointment. ’— Ihis however is not right ; as there can 
be no ‘ appointment ’ (in the present agel ; and secondly, because in cases where 
‘ appointment ’ would be possible, the widow’s share would be determined by 
the law relating to such ‘ appointment.’— .(Fis/ivorspo.) 

If the father divides the property equally for the sake of his sons, then 
such of his wives as have received no Stridkana either from her husband or 
from her father-in-law should be made equal sharers with the sons, i.e., each 
of the wives should receive the same share that has been assigned to each of 
the sons, — {Apardrka.) 

This is a special rule regarding cases where the option of ‘ equal division ’ 
has been adopted. In a case where the father assigns equal shares to all his 
sons, he should assign to his wives also shares equal to that of the sons,— to 
those wives to whom no Stridkana has been given either by the husband or 
by the father-in-law. In cases where Stridkana has been given to the wife, 
half-a:8haie shall be allotted to her.— In cases where the father divides 
the sons on an unequal basis— giving to the eldest son a superior share and so 
forth— the wives do not receive such superior shares ; what they receive is a 
shgre.equal to the shares into which the residue of the property— after extracting 
the superior share — is divided ; along with such articles as have been declared 
P. 18 
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to be such as should be given to them —such, for instance, as ‘ utensils and 
ornaments ’ which have been declared by Apastamba to belong exclusively to the 
‘wife/— (ilffta/c?ard.)— Even when 'body-born ’ sons are there, if the father 
is making a division during his lifetime, the wives should be allotted shares 
equal to the sons ; — similarly also, when the property is divided after the 
father’s death, as has been declared in Yajnavalkya, 2. 123.— (Mitofcjoro, 
p. 749.)— It is not right to take this text to mean that ‘ all that the wife 
shall receive should be what would suffice for her subsistence ’ ; as, in that 
case the terms ' equal ’ and ‘ share ’ would be absolutely meaningless. — It might 
be held that ‘ if the property is a large one she shall receive what is enough 
for her subsistence, and if it is small, she shall receive a share equal to that of 
the sons but this would be repugnant to the injunctive character of the 
injunction ‘ the wives shall be made equal sharers. ’-[Here follows a long 
Mtmsnst discussion.]— (Mitafcjara, p. 760.) 

If the father makes the sons equal sharers, then he should make his 
wives also equal sharers. From this it follows that, if he makes an unequal 
division among his sons, the wives also shall be made unequal sharers. This 
refers to the wives of the father, not to the wives of the son, or grandson ; 
because it fethe father who is the divider audit is the divider’s 'wives’ 
that are meant.— If there are some wives who have received some property 
either from the husband or from the father-in-law, then they are to receive 
just that amount of wealth.— According to HalSyudha, childless ‘ wives ’ also 
are meant to be Included here.— In cases where Strldhana has already been 
given, the wife is to receive only half a share— says the Prakasha.— 
{Vivadaratnakara, pp. 464-465.) 

Inasmuch as at the very outset, the father has been spoken of as the 
maker of the division, the ‘ wives * meant must be those of that father.—' Equal 
sharers, ’—i.e-, those wives who have got no Strldhana should receive the 
same amount that may have been given toothers as Strldhana.— la a case 
where what is dealt with is the father’s self-acquired property,— of which he 
takes the greater portion and gives only a little to his sons, — it is out of 
his own portion that he should give to his wives the same amount that be gives 
to the s<H}s. This for this reason that the giving of a separate share to the 
wives has been made contingent upon the division being equal, by the condi- 
tional clause ' yadi kurydt samdnSmshan, ’ ' if he makes equal shares.'— 
{Vivddachintamani, pp. 197-198.) 

If the father makes an equal division, among his wives there may be 
some who have received Strldhana from their husband or father-in-law, as also 
some who have got no Strldhana ; both these sets of wives should be made 
‘ possessed of equal wealth.’ If, however, the father takes two shares for him- 
self,— according to N.lrada’s text,- or ‘ having divided a small portion of the 
property among his sons, he takes for himself the larger portion ’—according to 
the words of Hcirlta,— then, he should make his wives ‘ equal sharers ’ out of 
what he has taken for himself.— ( Viramitrodaya-Tllcd on Yo jilavalkya.) 

The term ‘ sama ’ stands for such share as is neither more nor less ;— or it 
may stand for the proportion of ‘ four, three, two, and one shares, ’ which may 
be called ‘ sama, ’ ‘ equitable,’ in the sense of being sanctioned by the scrip- 
tures. Under the circumstances, if the father, hy his own wish, makes hiS sons 



PARTITION DURING FATHER’S LIFETIME 


139 


‘ partakers of sama (equal or equitable) shares, then his wives also should be 
made sama (equal or equitable) sharers.’ For instance, if the sons born of his 
Brahma^ wife all receive equal shares, then the wives also should receive 
equal shares, but if his sons of mixed castes— such ss Va& MUTdKa-vasikta 
and the like (born of his Ksattriya, Vaishya and Shudra wives), — receive three, 
two and one shares respectively,— then their mothers also should receive the 
same shares as their respective sons — This is an exception to what has gone in 
the foregoing text of Yajilavalkya (2. Mi,)—‘Nadattam, etc.’— If the wives 
have received Stridhana in the form of ornaments and the like, then they 
shall receive * half ’ ; but ‘ half ’ here does not stand for ‘ equally divided part ’ ; 
it stands for ‘ share ’ in general ; and the meaning is that in this case, the wives 
shall receive just that amount which, along with their Stridhana, would be 
equal to what has been received by her son, — the wife's share thus being made 
* equal ’ to that of the son.— Against, this the following objection may be raised 
— “ This would mean that in an indirect manner the Stridhana is to be 
divided ; and this would go against all those texts which declare Stridhana to 
be impartible.” — But there can be no force in this objection ; as a matter of fact, 
in cases where we have texts laying down exceptions to the general maxim of 
the ‘ impartibiKty of Stridhana, ’ this'general rule has to be taken as qiialided 
(set aside) to that extent ; and where there are no exceptions the maxim remains 
intact. In the present case, when we take the two texts together- (a) ‘ to 
whom no Stridhana has been given, etc.,’ and (5) ‘ when something has been 
given, only half shall be allotted,’— we find that by implication they constitute 
an exception to the general rule (of the impartibility of Stridhana).— in a case 
where the father makes an unequal division, allotting a superior share to the 
eldest son, and so forth,— the wives are not to receive any superior share; 
what should be done is^that after the superior share assigned to the son or sons 
has been extracted, the residue shall be divided equally among the sons, — the 
wives also receiving equal shares. — {Madanaparijdta, pp. 662-663.) — 'fhe 
present text— as also the text ‘ where the sons are making the division after 
their father's death, the mother also shall receive an equal share,’— refer to 
such property ownership over which rests primarily with the father ; and such 
property is that which the father has received as bis share of the ancestral 
property and what he may have acquired by way of gifts and other sources — 
(Madanaparijdta, p. 664.) 

If the father, by his own wish, makes the sons ‘ equal sharera, ’ then such 
of his wives as have not received any Stridhana should also receive shares equal 
to those of the sons. If they have received their Stridhana, they shall receive 
only half of the shares allotted to the sons. — [Pardsharamddhava, p. 333.) 

On the death of the father, when the uterine brothers are dividing the 
property, they should give to their mother a share equal to that of her son. 
But this shall be done only if the mother has received no Stridhana ; it she 
has her Stridhana, then she shall receive only half a share. In case the division 
is being made by the father, and 'he is allotting equal shares to the sons, then 
he should give to every one of his wives a share equal to a sons’s share. This 
is what is declared by Yi> jnavalkya here.— iDoya6/i5,qo, p. 67.) 

Those wives who have received no Stridhana as a loving gift from their 
‘ husband ’ or ‘ father-in-law ’ ; — these two are mentioned only by way ot 
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iUustratk)D ; what ia meant is— ‘ th(»e who have got no Stridhana, ’—for these 
wives, the share is restricted to one ‘ equal to the son’s share. ' Thus then, 
even in a case where the father makes an unequal division of his property by 
assigning to the eldest son a ' superior share,’ — the wives are to receive a 
share equal to what the sons receive out of the residue left after the extraction 
of the ‘ superior share ’ ; and the seniormost among them is not to receive a 
‘ superior share. ’ — ( Viram itrodaya, pp. 560-661. ) 

This implies that the childless wife is to receive a share at the time that 
the father is making a division of the property among bis sons. — (Smrtitattva 
II, p. 179.) 

When the father is making an equal divisim of his property among his 
sons, the wife also is to receive a share.— If the wife has got her Stridhana, 
she shall get a * half-share,’— as declared by Yajfiavalkya himself under 2. 148 ; 
which means that ‘ she shall receive as much as would make her Stridhana 
equal to the share of the eon; -if her Stridhana is larger than the son’s 
share, then she receives no share at all.’— ( Vyavaharamayukha, p. 99. ) 

27. II. 6. 14.] *15; ?rir 

Manu divided the inheritance among his sons ; - for this 
reason all have equal shares, there being no difference of 
status annong them.— (Apastamba II, 6-14.) [Quoted in 
Sm^tichandrika, p. 608 5 Mitak^arU, p. 624 ; Viramitrodaya. 
p. 565.1 


Notes 

Here Baudhayana lays down a righteous distribution other than the one 
in which the eldest brother receives an additional share. In the Vedic text 
quoted here— 'Manu divided the inheritance among his sons ’—which speaks 
of division done during the father’s lifetime, we do not find any special rules 
regarding the shares of the sons ; hence on the basis of the principle that ‘ when 
nothing is specified, the shares shall be equal,’ and on the basis of the Vedic 
text quoted, we conclude that all the sons of the father are to receive equal 
shares.— (Smrtiekandrika, p. 608, where the text is attributed to Baudhayana.) 

From this it follows that ‘ unequal division,’ though sanctioned by some 
texts, is not to be done, because it is not favoured by the people and it is contrary 
to the Vedic text ; from all this we get the restrictive rule that property must 
be divided equally.— (Mitak^ard, p. 624, where the text is attributed to 
Apastamba.) 

In view of this text, unequal division, even though sanctioned by some 
texts, should not be bad recourse to during the Kali-age. What the Mitdk^ard 
has said regarding unequal division being contrary to Shruti has to be examin- 
ed. If it were really contrary to Shruti, then it would be improper for the 
other ages also ; as all Smrti texts that countenance unequal division would be 
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rendered invalid by the fact of their being contrary to S/irwti ; bo that in that 
case there would be no point in urging the fact of its being forbidden for the 
KaJi-age, In reality however ‘unequal division’ is not contrary to Shruti 
itself ; as equal division is only inferred from the Shruti (regarding the division 
made by Manu) on the basis of the principle that ‘ where there is no specification, 
the shares shall be equal ’ [and there is no Shruti text directly laying down 
egual division],— (Viramitrodaya. p. 566.] 

28. wfil: i hr: hrrirRj^iH i 

Ri ] i 

351* f^HiqqRr ^ i 

*' One shall divide the inheritance among the sons” — 
says the Shruti ; this division shall be equal, all being equally 
entitled to it.— Or the the eldest shall take the best article, as 
says the Shruti.— “Therefore they mark out the eldest son with 
wealth.”— (TaiWiriya Samhita, 11,5. 2— 7.)- Or the eldest 
shall take one out of ten things ; and the rest shall be equally 
divided among &\\.—{Baudkayana.) [Quoted in Viv^aratnd- 
kara, p. 467 ; Sm^tickandriks,, p. 608.] 

Notes 

* Varum va, etc. '—From among all the things, one thing which is the best 
of the lot shall betaken by the eldest brother. —In support of this, a SAri'-utt 
text is cited—* Tasmat, etc.,’ which means that from among the sons they mark 
out the eldest son as entitled to an additional share. — ‘ Dashanam va, etc. ’ — 
This lays down another option ; from among ten things of one kind, e.g., cows — 
the eldest shall take one as his additional share, even though the father be not 
willing to give it, which of the option shall be adopted shall depend upon the 
qualifications of the eldest BQn.-(VivadaratTiakara, p. 46?.) 

The singular number in ‘ dhana-m ’ implies that only one article is to be 
given.- ‘ Niravasdyayanti,’ they satisfy him.— (Smrtlcfto/idrtAfl, p. 608.) 

29. 1^^ nng I sSgl • 

While still living, the father shall divide the heritage 
among his sons equally ; some people hold that the eldest son 
is the only inheritor.— Cipastamba.) [Quoted in Mit(ik§ara, 
p. 623.) 

Notes 

The first sentence lays down equal division, and the second sentence 
declares the view of some people, to the effect that the entire property shall be 
taken by the eldest son.— p. 623.) 
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gsi«^l I 


Or, while still living, the father shall divide the sons and 
betake himself to the forest, or he may enter the final stage ; 
or dividing a small portion, he may retain the greater portion, 
and live in the house; -if he finds his wealth becoming 
exhausted, he may recover the property from them (the sons).— 
(Harlta.) [Quoted in VivMaratnalcara, p. 463 ; Dayabhaga, 
p. 47 ; Smrtitattva II, p. 165 ; Vivadachintamani, p. 198 ; Daya- 
nirnaya, 15. 2—10.] 


Notes 

‘ Vanamaahruyiit,’ should proceed to another life-stage. — ‘ Vrddlia- 
s /train a, ’—according to the author of the Prakaslia, that state of life is called 
‘ Vrddkdshrama ' in which the man renounces the Veda and continues to live 
under bis son according to HalSyudha and PaxTjtita it stands for the fourth 
life-stage ; according to this latter view, ‘ Vanamaehrayvt ’ would mean 
‘ should take to the life of the hermit in the forest.’ The particle ‘ va ’ clearly 
shows that either of the two modes of life mentioned may be adopted.— Having 
renounced the Veda, if he still desires to remain a householder, be should 
do what is stated in the sentence ‘svatjiena, etc.’ — ' Upadaahyct,’ if it should 
become exhausted.—; Vivadaratmkara, p. 463.) 

What is stated here is t hat the f aUier may divide a small portion of the 
property and retain for himself the greater portion.—' Vrddhashrama ’ is the 
life of the Wandering Mendicant,— (Daya&hSga, p. 47.) 

‘ Vrddhashrama ’ is the life of the Wandering Mendicant. This text 
declares that a small portion of the property, the father shall divide, and the 
greater portion he shall keep for himself. — {Smrtitattva H. p. 165.) 

‘ U-padashyet, ' — if he becomes devoid of wealth. — This text refers to the 
father's self-acquired property.— ( Vivadachintania-n, p.sl98.) 

* Vrddhashrama, ’ life of the Renunciate. — ‘ Upadashyet, ' if he be- 
comes poor, bis wealth being exhausted. — (Dayaniviaya, 16. 1. 1.) 

31. qt ^ Svnsj; ftaa: i 

Or, the father advanced in age, shall himself divide 
the sons,— giving to the eldest the best share, or doing it 
according to his wish.— {Narada, 13. 4.) [Quoted in Smxtichan- 
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drikU, p. 606 ; Vivadaratnakara, p. 464 ; ParciskaramUdhava, 
p. 335 ; DayabhUga, p. 55 ; Viramitrodaya, p. 558.] 


Notes 

Thp phrase ‘vayasi ethitalj,’ ‘advanced in age,' implies that what is 
stated here refers to such fathers as have unfettered freedom over the pro- 
perty. — The particle ' eva ’ itself is suSieieiit to show that the partition is 
to be done by the father himself (and no one else) ; and yet the text contains 
the term ‘ svayam,’ ‘himself,’ which serves the purpose of precluding the 
necessity of obtaining the consent of the sons. — The particle * va ’ indicates 
that this is an optional alternative to remaining in joint family.— (Smrtichan- 
dri/eS, p. 606.1 

The particle ‘ vd ’ indicates that there is an option : Either the father or 
the sons shall make the partition. — 'Vayasi sthitah,’ i.e., become devoid of 
certain qualities possessed by him, and hence disabled.—' Shre^lha,’ best of all, 
e.g., excessive.— ‘Yot/ia VO, etc.’ ie., either equally or unequally, as the father 
may wish.— (V ivSdaratna/cara, p. 4S4.) 

Narada has declared for unequal division. -iPardsharamddhava, p. 335.) 

Having at first assigned a * best share ' for the eldest brother, the text 
adds ‘ or according to his wish, ’ which means ‘ if for reasons described else* 
where, the father may desire to make an unequal division* ; and this implies that 
the ‘ unequal division’ meant to be done by the father's ‘ wish ’ is one different 
from that involved in allotting the ‘ best share ’ to the eldest brother.— (Iloj/o- 
bhSga, p. 66.) 

The second half speaks of two kinds of unequal division— one consisting of 
the best share being allotted to the eldest brother, and the other done ‘accord- 
ing to the wish of the father,’ — ( Viramitrodaya, p. 668.) 

32. 17.1-2.] ftni ‘tg; Nw | 

tdiRt g ftfiT ii 

If the father should divide the sons,— in regard to his self- 
acQuired property he would be free to do what he likes ; but in 
regard to the ancestral property, the rights of the father and 
son are equal. — 17, 1-2.) [Quoted in Apararka,v- 718 ; 
VivadaratnSicara, p. 464 ; Vioadachintamani, p. 196 ; Daya- 
bhaga, pp. 31, 53 ; Viramitrodaya, p. 569 ; Smrtitattva II, 
pp. 165, 167.] 


Notes 

This refers to such property as the father may have acquired without 
drawing upon the ancestral property.— ( Vivadaratnakara, p. 464.) 

‘ Svayamupdtte.,’ self-acquired. The same rule applies to such ancestral 
property as may have been lost but recovered by the father, as laid down by 
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Manu — ‘ PaitrkaM tu pita dravyam, etc.' — The condition thatmakes the father 
free to do what he likes should be that tiw property has been acquired by him 
without drawing upon the ancestral property ; what may have been acquired 
by drawing upon the ancesiral property would be a.s ‘ common ’ between the 
father and son as the ancestral property itself. Thus what the text means is 
that in regard to the property that the father has acquired without drawing 
upon the ancestral property, the father is free to make the division equal or 
unequal ; in fact its division also would depend upon his wish ; it is in regard 
to such property that the sons have been declared to have ‘ no rights. ’ — ( V ivdda- 
chinfdmani, p. 196.) 

The clear meaning of this is—' If the father is dividing his sons, then, 
out of his self-acquired property he can give what be likes to his sons, either 
in equal or unequal shares ; but not so in regard to the ancestral property ; 
because over this the rights of the father and the son are equal, and the father 
is not free to do what he likes. This latter is what is meant by the text ; and 
we have to reject both the interpretations— (a) that ‘what is meant by the 
equality of the rights over the ancestral property is that it must be divided 
equally, between father and son,’ or (b) that ‘ It is open to the sons to make the 
division.’ For these reasons we conclude that • in the ancestral property, the 
father receives two shares and that it can be partitioned only when the father 
wishes.’— (Hai/ab/taga, pp. Sl-32.) An unequal division made by the father 
among his sons can be right only when it is the father’s own self-acquired 
property that he so divides.— (./bid,, p. 63.) 

What is meant by the ‘ equality ’ of the rights is that this property cannot 
be divided according to the wish of the father, in the way that his self-acquired 
property can. As regards his self-acquired property, the father may divide it 
unequally, or even against the wish of the sons ; but in regard to the ancestral 
property, he is not free to do what he likes. Inasmuch as this is all that the text 
means, it cannot be taken as denying the general rule that the ‘ father’s wish is 
the occasion for partition,’ and the rule whereby the father receives two shares. — 
( Vtramitrodaya, p. 569.) 

Even in regard to his self-acquired property, the unequal division can be 
justiRed only on such grounds as the son who is given more is more devoted to 
the father or has to support a larger family or is suffering from disabilities (that 

make him unable to earn anything on his own behalf ) and the like [Smrtitattva 

II, p. 166.) ‘ What he likes,’— i.e., in regard to givings larger share to one 
son than to the other ; this has no bearing on the question of the father taking 
two shares for himself ; such a rule would also be inconsistent with what 
. Hurlta has said regarding the father ‘ taking the greater portion of the 
property.’ — (/bid , p. 167.) 


33. sife'pa'ei (tot i 

When making a division, the father shall receive two shares 
for himself. -(/Vorada) [Quoted in Mitaksaru, p. 648 ; Madana- 
parijata, p. 647 ; Smrtichanfirika, p. 611 ; Vivadaratnakara, 



PARTITION DURING FATHER’S LIFETIME 146 

p. 465 ; Vivadachintamani, p. 198 ; Parasharamddhava, p. 335, 
339 ; DHyabhdga, p. 44 ; Viramitrodaya, p. 566 ; Smrtitattva 
II, p. 167 ; VyavaMiramayukha, p. 98 ; VihhMga&ara, 3, 1 — 3] 

Notes 

^his refers to the father’s s^lf-acqiiired property.— (Aftta&fara, p. 648.) 

This refers to one who has acquired property independently by himself. — 
\Mtidaiwparijata, p. 647.) 

‘ Vibhajan,' ' When making a division.' — This shows that the father 
is to receive two shares when he is making the division during his lifetime, 
but not if his sons are making the division, during the father’s lifetime.— 
{Smrtichandrikd, p. 611.) 

[The possibility of the son’s making the division during the father’s lifetime 
is declared by Visriu {Apardrka, p. 718) —‘Even the father’s self-acquired 
property is sometimes divided by the sons. ' 

‘ Pratipadyeta,' shall obtain.— ‘ Vibhajan,’ making the division.— 
{Vivddaratnakara, p. 465.) 

When dividing the property the father shall take two shares for himself, 
[i.e. 'dtmandh ’ being construed with ’ pratipadyeta ’] it cannot mean ‘ when 
dividing A .18 own property [‘ atmano/t' being construed with ' dravyam as 
this would be inconsistent with what has gone before.— (Z)oi/a&A5yo, p. 44.) 

This ‘unnequal division’ pertains to other time-cycles (not to the 
present),— (.Pardsharamddhava, p. 839.) 

When the father is giving to his sons his self-acquired property, he 
should retain two shares for himself. — ( Vlramitrodaya, p. 566.) 

This does not refer to the father’s self-acquired property, with regard 
to which he can do anything he likes ; so that in that property, his portion 
cannot be limited to two shares ; any such restriction would also be inconsistent 
with whai has been said by Hlrrta to the eifectthat 'the father may take 
the greater portion for himself. ’ For these reasons what the text says must 
refer to the ancestral property.— (Smi titattva 11, p. 167.) 

This refers to a case where the father has only one son. - ( Vyavakdra- 
maytikha, p. 98.) 

This refers to the father’s self-acquired property. -{VibhagasTira, 3. 1—3.) 

34. If g ftai I 

If the father is making the partition during his life- 
time, he shall take two shares for himself. — [Brhaspati.) 
[Quoted in Smrtichandrikd,, p. 611 ; VivcLdaratnakara, p. 465 ; 
VivUdachandra, 20. 1-2.] 


Notes 


In view of the words of Shahkha (below), this text should be taken as 
referring to cases where there is only one son. 

P. 19 
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Of the property acquired by the son, the father shall take 
two shares, or half ; [or, the father shall take two shares, or 
half, in the property acquired by himself, on the ground of his 
being the acquirer of the son and the property.] {Katyaya>na) 
[Quoted in Dayabhaga, p. 49 ; V iramitrodaya, p. 566 ; Smrti- 
tattva II, p. 174 ; Dayanirnaya, 19. 1-8.] 


Notes 

The meaning is that ‘ out of the property acquired by the son, the father 
is to take two shares, or half; just as he does out of the wealth acquired by 
himself, ' it cannot mean that * the father is to take two shares by reason o f his 
acquiring a son and wealth’; because it has been held that at the partition 
among brothers, a person is to receive two shares on the ground of his 
being the acquirer of wealth, even though he may not have acquired a 
son. The correct view would he that ‘ if there is some relative who is entitled 
to a share in the property, then the acquirer is to take two shares, and if 
there is no such relation then he is to take the whole of it.' In that case, 
the mention of the ‘ father ’ and ‘ son ’ would be like the prattling of a 
mad man.— Then again ‘ acquiring’ is an action which brings about ownership, 
and we have shown that there can be no ‘ ownership ’ over sons. So that 
there can be no ‘acquiring of the son’ in the literal sense ; there can be 
‘acquiring ’ of wealth only.— This text is important in so far as apart from it 
there is no other text which entitles the father to two shares in the 
property acquired by bis son.— There is a further reason why this text cannot 
refer to the father receiving two shares in his own self-acquired property ; 
because in the matter of his own self-acquired property the father has 
entire freedom as to the manner of its division, so that there would be no point 
in restricting his own share to ‘ two shai'es or half.’ Whereas if it is taken as 
referring to the property acquired by the son, there is no such difficulty.— 
‘ The half ’ refers to the half of the entire property concerned, and not to 
the half of the ‘two shares ’ ii.e., one share).—The upshot is that— ‘ if the 
property has been acquired by the son by drawing upon the paternal property, 
then out of that property, the father shall receive two shares, and each of the 
other sons shall receive one share; while if the son has acquired the property with- 
out drawing upon the paternal property, then the father receives half and the 
acquiring son receives the other half, the other sons receiving nothing ’ ; or it 
may be that the father shall receive half if he is possessed of s poz-ial qualifica- 
tions, like learning and the like, otherwise he shall receive only two shares. 

The meaning of the text is that— ‘In the anceslxal property, as also in the 
plroperty acquired by the son, the father shall receive only two shares,— 
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he cannot have more although he wishes it ’ ; of his own self-acquired property, 

' he can take as much as he likes. — ( Dayabhaga, pp. 49—52.) 

[Having quoted the Dayabhaga and rejected its interpretation, the meaning 
of the text is thus stated] - ' Because like the property, the son also has been 
acquired by the father, and as such he is dependent upon the father and hence 
not entitled to object to the father taking two sharea. —IViramitrodaya, 
pp. 666-567). 

‘ Putravittarjandt ’—out of the property acquired by the son. The 
rule regarding the father receiving two shares refers to a case where the son 
has acquired the property without drawing upon the paternal property, but with 
the help of the property of his brothers ; the acquirer also is to receive two 
shares ; and the other brothers are to receive a share each, if the property has 
been acquired with the help of the property of the brothers ; and the father 
receives ' half ’ in cases where the property has been acquired by drawing upon 
the paternal property, or where the father is possessed of special qualifications. — 
Such is the view of the Dayabhaga. If the property has not been acquired with 
the help of any other property, then the father receives two shares, the acquirer 
himself receives two shares, and the other brothers receive nothing where 
the property has been acquired with the help of the property of the brothers, 
these latter also shall receive a share. — {Smrtitattva II, p. 174. ) 

The meaning of this is as follows If the son has acquired some property 
without drawing upon the father’s property, in that property, the latter has two 
shares ; so also has the acquirer ; the others have no share in it, -but if the 
property has been acquired with the help of the paternal property, the father 
takes half of it, the acquirer receives two shares, and the others receive 
one share each ; such is the opinion of the Dayabhaga. [This however 
is at variance with the extract from the Dayabhaga gpven above.] This 
Ddyabhaga-yiaw however is open to objection ; because if the father has 
only one son, then it is not possible ' for him to receive two shares. 
Though it has been added in the Dayabhaga that ‘ ' the father is to receive 
half of the property if he has special qualifications and only two shares, if he 
has no such qualidcations, ” yet this also remains open to the same objection, — 
Nor can it be right to say that “ the property should be divided into three 
parts, two of which should go to the father who has no special qualifications ’’ ; — 
as in that case the father without qualifications would be getting more than 
the father with qualifications (the latter receiving only one-half and that 
would also be inconsistent with the declaration that ‘ the acquirer is to receive 
two shares.’— In fact in the case of property acquired by several sons, the 
father is to receive two shares, and in that acquired by one son, he is to receive 
half of it, irrespectively of his qualifications.— Thus then, — (A) when there are 
several sons, and the property has been acquired by drawing upon the 
paternal property, the father bas f wo shares, each of the acquirers has two shares 
and those who did not take part in the acquiring only one share each ; - (B) when 
there is only one son and he has acquired property by drawing upon the paternal 
property, the father has half of it [the other half going to the son] ;- (C) when the 
property has been acquired without drawing upon the paternal property the 
acquiring son alone receives a share, the others receive nothing.— (Dopantr.ioj/o 
19. 2—1, et. seq.) 
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I 3^wr — qf 

S«I?t I 

If he has an only son, he shall take two shares for 
himself, also a biped and a quadruped, in addition,— He shall 
give a bull to the eldest, and to the youngest, the house, with 
the exception of the father’s teaiience. — (Shankha-Likhita.) 
LQuotedinilparar/ca, p. 717; Vivadachandra, 20. 1-2; Vibhd- 
gasara, 3. 1—5 ; Vivadaratnskara, pp. 465, 466 ; Vivadachinta- 
mani, p. 198 ; Viramitrodaya, p. 566 ; DWyahhUga, pp. 47-48.] 


Notes 


The father is entitled to two shares only if he has only one son,— not other- 
wise.— (Vti’adac/tajidra, 20. 1-2.) 


Rupamadhikam’ — Having taken one thing in excess, he shall take two 
shares.— 7/ Ae has many sons,— and if the eldest and the youngest are possess- 
ed of superior qualities, — a bull should be given to' the eldest, and the house to 
the youngest. These special things are to be so given even though the father 
be unwilling to give them. If such were not the meaning then there would be 
no point in specifying these things.— This does not militate against the principle 
of equal division laid down by YSjnavalkya ; because this latter rule is meant 
for cases where all the sons are possessed of equal qualifications. — The term 
‘ eAaputrali ' has been taken by Halayudha to mean ‘the eldest son.’ The 
Bha^yakara on the other hand does not read the term ‘ putra ’ at all, and ex- 
plains the text to mean that ‘ even though he be ekah, alone, without a wife, he 
shall take two shares ; and if he has a wife, he shall satisfy her by assigning 
another share to her among bipeds and quadrupeds he shall take one 
over and above the said two shares’; he proceeds to add that the additional 
things are to be assigned to the eldest and youngest sons only if they happen 
to be endowed with superior qualities ; and this even though the father may be 
unwilling ; if there is no superiority in the qualities of any sons, then the 
division may be equal or unequal, according to the father’s wish.— ‘ Ant/atra 
pituravasthanat,’ i.e., excepting the father’s residence.— ( V'ivada 7 ‘at> 2 a- 
kara, p. 466.) 


The meaning is as follows : The father shall take two shares, the best one 
among slaves, and also the best one among cattle one bull shall be given to the 
eldest son if possessed of superior qualities; the house, barring the father’s 
residence, shall be given to the youngest son if possessed of superior qualities.— 
The father is to have these two shares only in the case of his having an only 
son-This refers to property not acquired by the father; in regard to the 
father s self-acquired property, the father being free to make any division he 
likes, there would be no point in the condition ’ if he has an only son. ’-The 
term eka (m the compound ‘ nkaputrah ’) means superior, and not the 
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number ‘ one ’ ; as if it meant ' one,’ it would be incon^tent with what follows 
regarding the ‘ eldest ’ and the ' youngest.’ Thus the meaning is that ‘ If the 
man has sons who are superior (eka), i.e., possessed of superior qualities,— 
then if this superior son happen to be the eldest, he shall receive a bull ; if the 
youngest, then the house ; the other sons have to be given equal shares ; and 
the father himself shall take two shares along with the additional slave and 
cattle,’ — {Vivadachintamaiii, pp. 198-199.) 

Shahkha-Likhita have declared here that the father is to have two shares 
only in the event of his having an only son.- -The author of the Vyavahiira- 
parijata has explained this text as follows: — ‘The term ‘eka ’ here stands 
for superior, and the meaning is that if the man has a son who is superior, 
i e,, possessed of such qualifications as render him capable of acquiring wealth 
for himself, — then, when making a division between that son and himself, the 
father shall take two shares for himself .’ — Jimituvdhana {Dayabhaga, p. 48) 
has expounded the compound ‘ ckaputrak ‘ ns ‘ ekasya putrah,’ the son of 
one father, i.e., the body-born (legitimate) son; whereby the ki<etraja son 
becomes excluded ; and the meaning according to him, is that if the father is 
the body-born son of his father, then in the property of this latter, he may 
take two shares.— This however is not right ; as under this explanation, the 
text would pertain to the grandfather’s property, to which the rights of the 
father and son being equal, there would be no justification for the father — even 
though he were the body-born son of his father— to take two shares. — The 
author of the Mitdk^ara has disregarded this text altogether.— (yiromttro- 
daya, p.666.) 

‘ Ekapulrah,’ — i.e., the eldest brother, competent to earn. If he is not 
so, then the father's share will be equal to that of the son. If ' eka ’ meant the 
number ‘ one, ’ then the next word would become disjointed, {V ibhagasdra, 
3. 1-6.) 

37. 25. 12-13.] 551 fT?fi «i|qTf^'5ra i 

aiR — ii 

a^wt g a^PTi! qft^fa' 511: 11 

(a) An ancestral property which had been lost for some 
time and recovered by the father by his own power,— 
(i>)property obtained by the fatherthrough learning, valour and 
the like,— over all this property, the father’s ownership has 
been ordained ; he can give it away at his will or make distribu- 
tions out of it. On the death of the father, his sons have been 
declared to be equal sharers in that property, — (BWiaspoti.) 
[Quoted in Smrtichandrikn, p. 650 ; Aparcirka, p. 728; VivUda- 
ratnakara, p. 461 ; Vivadachintamani, p. 196 ; Vivadachandra, 
19.2.5; Parasharamadhava, p. 339; Viramitrodaya, p. 



150 


CHAPTER II 


Notes 

‘Father’s ownership’— Whst is meant is that the father is free to do what 
he likes— The effect of this freedom is set forth in tlie second verse : Even 
without the consent of the sons, the father being free to do what he likes, it 
is possible for him, when making a division during his lifetime, to make 
an unequal division. That ancestral property which is as good as self-acquired, 
and that which has been actually acquired by the father himself, — in regard to the 
division of both these, the sons should not exercise any compulsion on the father ; 
this is what has been declared by KStyayana in the text ‘Svashaktya- 
pahi tam, etc.’—(.Smilichandrika, p. 660.) 

That ancestral property which had been taken away by other persons,— 
and which the father has recovered by his own strength, — and what the father 
has obtained through learning and other means,— the ownership of all this rests 
with the father, not with the sons.— (ApuroWca, p 728.) 

‘Hi lam,’ ‘ lost,’ - taken away by strangers ; what could not be recovered 
by the grandfather on account of his weakness, and which has been recovered 
by the father through his strength, —as also what has been obtained by the 
father through learning, valour and the hke.—{Vivadaratnakara, pp. 461-462.) 

(a) What had been taken away by strangers and could not be recovered 
by the grandfather on account of his weakness,— if it has been recovered by 
the father and (6) what the father has acquired by his learning ; in the 
distribution and the giving away of all this, the father’s wish is the only deter- 
mining factor ; so also in regard to what the father may have acquired by 
valour or other means, without drawing upon the ancestral property. Similarly 
of such ancestral property as has been recovered by the father without the 
help of any ancestral property,— the giving away and the division shall be done 
by the father’s wish. It is only in regard to property of these kinds, that the 
father is free to give more to the eldest son and take two shares for himself.— 
{Vivadachintdmani, pp. 196-197.) 

Just as in regard to his own self-acquired property, - so also in regard to 
that ancestral property which he has recovered by his own strength,— the 
distribution is determined by the wish of the father himself. — ( Vivadachandra, 
19. 2-5.) 

What had been taken away by others and could not be recovered by the 
grandfather, but has been recovered by the father; — ‘Svashaktya,’ i.e., without 
the help of the ancestral property. In the lo.st property that has been recovered 
by the father with the help of the ancestral property, — by reason of his being 
the recoverer, the father receives two shares.— (Viramitroddya, p. 574.) 


38. ftrai ng: i 

W ftrir 51 i II 

WI915i 3 ^ II 
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The fathet is the owner of all such articles as jewels; 
pearls and corals ; but of all immovable property neither the 
father nor the grandfather is the owner. Clothes and orna- 
ments are enjoyed as loving gifts from the father ; but 
immovable property cannot be enjoyed as a gift from the 
fs-ther. — (JSTarada.) [Quoted in Apararka, p. 730 ; Mitak$am, 
pp. 606-607 ; ParUsharamadhava, p. 331 ; Dayabhaga, p. 33 ; 
Viramitrodaya, p. 524; Smrtitaitva U , p. 166; Vyavahara- 
mayukha, p. 90 ; Ddyanirnaya, 18. 1—8.] 


NoAs 

The immovable property has been excluded here from the purview of the 
rule laid down by Ysjfiavalkya, 2. 123A. ' Pitrbhyam yasya yad dattam, 
etc.’— {Apararka, p. 730.) 

These texts preclude the giving away of immovable property as a loving 
gift ; and refer to the immovable property inherited from the grandfather. 
What the texts mean is that ‘ on the grandfather’s death, though his property 
belongs in common to his son and grandson, yet jewels, pearls and the rest 
belong to the father (the grandfather’s son), but the immovable property is 
joint between the two.— (Mtt3A:?ara, p. 607.) 

This refers to such immovable property as had been acquired by the 
grandfather,— (FarasAaramacfAava, p. 33X.) 

The mention of the ‘ grandfather ’ indicates that the text refers to the 
grandfather’s property. Having mentioned ‘ jewels’ and the rest, the text 
adds the word ‘ all ' ; and this indicates the father as all-powerful regarding 
the giving away, mortgaging and selling of all kinds of property except lands 
and the like, - but not of the immovable property and the royalties. The 
second ‘ earvasya, ’ ‘ all, ’ precludes the giving away of what is necessary 
for the maintenance of the family. — (Dayabhaga, p. 33.) 

'These two texts have been taken as negativing the making of loving 
Shifts out of immovable property, prior to partition,— on the ground that 
the negativing has been accompanied by the permitting of such gifts out of the 
‘jewels, pearls and corals,’— and thereby concluding that out of the ‘gems, etc.,’ 
the father can make gifts without the consent of the sons, while out of the 
immovable property, he can do so only with their consent ; all which leads to the 
conclusion that ownership over property comes into existence with one’s birth. — 
This interpretation of the texts will not be right ; because what they refer to 
is the property acquired by the grandfather ; and its meaning is that ‘ on the 
death of the grandfather, his ownership having ceased, though the ownership 
of the father and son (t.e., the dead man’s son and grandson) over the dead 
man’s property appears conjointly, yet in the making of gifts, the father 
should require the consent of the son only in regard to immovable property, 
and not in regard to gems and other movable articles. ’—( Viramitrodaya, 
p. 624.) 



162 CHAPTER li 

The mention of the ' grandfather ' clearly indicates that the text refers 
to the grandfather’s property.— [Smrtitottua II, p. 166.) 

What this means is that the father is free only to wear such articles as 
the ear-ring, ring and such other articles, — not to give or sell or mortgage 
them ; nor does it set aside the view that the birth of the son is productive of 
the son's ovmeTSiap.—CVyavaharamayukha, p. 91.) 

According to the Dayabhaga, this refers to the grandfather’s property. 
In reality the meaning is that if the grandfather lost a sbn who has left a son, — 
thfen the grandfather is not free to dispose of the property as he pleases: — 
(Dayanirnaya, 18. 1 — 9.) 

39. ^ I 

25. 15. ] i 

ig^cT: II 


In eases where there are several sons born to one man, 
from different mothers,— the sons of the different mothers 
being of the same caste and the same in number, — the partition 
commended is that made in reference to the mothers. - 
iVyasa.) 

When there are many sons sprung from one father, equal 
in caste and number, but born of different mothers, a legal 
division of the property may be effected by adjusting the shares 
according to the mothers. — iBrhaspali, 25. 15.) [Quoted in 
Dayabhaga, p. 60 ; Viramitrodaya, p. 576 ; VyavahUramayu- 
kha, p. 102 ; Vivadaratnakara, p. 475 ; Parasharamadhava, 
p. 342.] 


Notes 


See n, 273 and 274. 

In this text Vyasa has inculcated the doctrine that during the mother’s 
lifetime, she shall be the determining factor in the partition. The same rule is 
found also in Brhaspati. The meaning of these rules is that in a case 
■where the caste and the number of sons ( bom of two mothers) are equal, 
and where therefore there could be no distinction made on these gprounds,- the 
partition is to proceed on the understanding that it is being made between the 
mothers, and not among the sons. And the necessary corollary to this is that in 
such cases so long as the mother is alive, the only proper partition among 
the brothers would be that made with her consent. For this reason what 
Gautama has said regarding the ‘ increase of righteousness by partition ’ should 
be understood to refer to partitions made alter the mother’s death.— (Ddya- 
bhaga, pp. 60—62.) 
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The caste and the number being both equal) there would be no basis for 
distinction among the step-brothers themselves, hence it has been enjoined 
that the partition is to be among the mothers, which attaches predominance 
to the mothers ; so that the partition in this case is to be made as among the 
mothers, not among the sons. This is the sense of Uie texts. It follows, therefore, 
that just as in regard to the mother’s property, so in regard to this property 
also, it would not be right for the sons to divide it while the mother is alive. — 
This is what Jimutavahana has said (in the Dayabhaga above).— But it 
is not right to derive this latter implication from the present texts ; because as 
a matter of fact the death of the mother is a condition precedent also to the 
partition of the parental property. And this being already secured by those 
texts that bear upon the first parental property,— such as ‘ vibhajeran 
autah pitrorXirdhvam, etc .’ — if the sense were taken to be implied by the 
present texts also, no useful purpose would be served by such an implication. — 
{Vlramitrodaya, pp. 576-677.) 

. These texts lay down cases where partition is made through the mothers,— 
{Vyavahdramayukha, p. 102.) 

From several wives, all belonging to the same caste, there are born to a 
man an equal number of sons from each wife,— it being impossible to make 
a division among the brothers (they being too numerous), the division shall be 
made as among the mothers.’— (VivaCaratnakara, p. 476.) 

These texts lay down the method of partition among sons of different 
mothers, all belonging to the same caste, and being equal in number.— (Pora* 
aharamadhava, p. 342.) 

40. i 

Two methods of division have been declared for co- 
parceners : one in order of seniority, and the other by equal 
shares.— (BrAaspaft.) [Quoted in Dayabhaga, p. 55.] 


Notes 

‘In order of seniority ’—This indicates that method in which ‘ i^pecial 
shares ’ are given to the eldest; the other is that in which the property is 
divided in equal shares.— (bayabhuga, p, 55.) 


41. 3q«5 nlqfqfqt [v.l., 

?iw3; — 


Having satisfied the eldest son by the gift of a superior 
article, the father, during his lifetime shall divide the rest 
F. 20 
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equally [or v.l. , the father shall divide the rest equally among 
his living sons], — excluding the eunuch, the insane and the out- 
cast.— (Zpasiamta. ) [Quoted in Vivodaratnakara, p. 467 ; 
Vivadachintilmani, p. 199 ; Smrtichandrika, p. 608 ; Vibhaga- 
Sara, 3. 1 — 5.) 


Notes 

In regard to his self-acquired property, the father is free to do what he 
likes ; but the ancestral property cannot be divided at his mere will, as the 
sons also have a share in it. Even so the partition made by the father should 
be accepted as valid-— (Vibliiigasara, 3. 1 — 5.) 

‘ Jlvun, ’—i.e., living, but incapable of having more sons. — 
dhanuna,’ by the gift of a good house or some such thing. — ' Kltbam ’ and the 
rest are meant to include all those who are not entitled to inherit property. 
Whether the eldest .shall receive more or less shall depend upon the excellence 
of his qualities.— ( KiaadoratJialcaro, p. 467.) 

The word ' fivat ’ indicates that if a son dies, his wife is not entitled to 
a share, though if he leaves a son, that son does receive a share ; because 
• the son is the father himself ’ says the SAritti.— The Ratnakara reads 
‘ Jivaii,’ which is not right ; as the very fact of the father being spoken of as 
making the division implies that he is alive ; the epithet ‘ jhan ’ therefore 
would be superfluous.—' Ekadhanena,’ by giving some excellent article.— 
(V ivadaehintamaiii, p. 199.) 

The living father .shall satisfy the eldest son by giving to him some excel- 
lent thing out of the joint property, and the rest he shall divide equally among 
himself and the sons, including the eldest. The special share is given by reason 
of his being the first born ; and this share shall consist only of one good thing ; 
what remains after giving this shall be divided equally.— (Smrtichandrf/co, 

p. 608.) 


42, wg 9. 207.] 1 


Among brothers, if any one, being quite competent 
through his own profession, does not desire the property, he 
shall be debarred from his share, after a little has been given 
to him by way of maintenance.— (iWontt, 9. 207.) [Quoted in 
Apararka, p. 720 ; Smrtichandrika, p. 617 ; VivUdachinta- 
mani, p. 203 ; Dayabhaga, p. 66 ; Vlramitrodaya, p. 572 ; 
Smrtitattva II, p. 171 ; Vibhagasara, 4. 1—8 ; Dayanirnaya, 
22 . 1 . 1 .] 
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Notes 

When several brothers are living together, and jointly manage their 
ancestral property by cnltivation and other means, if any one of them does not 
help in the management,— it is the debarring of such a brother that is declared 
here. — ‘He shall be debarred from his share, ' in the net profits of the 
estate . , . He however is not to be debarred from the main ancestral estate ; 
nor will the pinfits also be taken away entirely from him ; a part of his share 
of the profits shall be taken by his brothers as a recompense for their labour, 
and the remainder shall be given to him ‘ by ivay of maintenance, ’ — Or 
' nirbhajtjah ’ may mean ‘shall be separated,’ rot allowed to live jointly.— 
{Medhatithi.) 

Among brothers, ’ if any one docs not want a share in the father’s 
property to him shall be given some small property by way of maintenance, 
and he shall be ‘ nirbhajya, ’ debarred from the property, by his brothers.— 
{Sarvajnandrdyana. ) 

If a brother is able to earn wealth by serving the king and other means, 
and does not want to take his share in the property common to all the 
brothers, he shall be given something out of his share, by way of maintenance, 
and separated ; if this is done (hen his sons shall not assert their claims over 
that property.— (Ar«/2i;/co.) 

If a brother is able to maintain himself by other means, and does not 
want his share in the property, to him something shall be given, and the property 
divided. The giving of something is for the purpose of setting aside the claims 
of his sons and other descendants. — {Rdghavananda.) 

‘ Nirbhajyah ’—debarred from sharing, —(Nondana.) 

If a brother who is entitled to a share in the property,— being free from 
greed, does not accept any property from his brothers, he should be ‘ nir- 
bhajya ' from his share ; i.e., some little thing shall be given to him by way of 
maintenance, and he shall be separated ;— if he is quite competent, with what 
he has acquired by his own efforts. — [Ramachandra.) 

‘ SvaJedt amshdt, ’—i.e., from what the other brothers have acquired 
by their eSorts,— {Apardrka. ) 

If a brother, who is competent to earn wealth by his own efforts, does not 
want the ancestral property, —then, with a view to avoid future disputes arising 
from the claims set up by hi.s descendants over his share in the ancestral pro- 
party,— the other brotheis sball give him something out of that partible 

property and separate him.— (iSirettichonrfrt/ca, p. 617.) 

‘ If a brother is able to maintain himself by his own efforts, he shall not 
take his share in the joint property ; but bis brothers, who have received their 
shares, should make it up for him, by each of them giving a little out of his 
share ;— such is the meaning of this text as also of Narada’s text ‘ Kulumbar- 
theiju yady-uktah, etc.,’— says Halayudha. — According to the author of the 
Prakasha however the meaning of the present text is as follows : ‘ When 
a number of coparceners are engaged in carrying on business for acquiring 
wealth, if any one of them, through idleness, does not do any work, he shall be 
debarred from the profits accruing from the business, and shall receive his 
saaeq of the capital on]y.’—lVivddachintdmani, p, 203.) 
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If a brother, relying upon his own capacity, has no desire to take anything 
out of the ancestral property, he shall be given some little thing— in the shape 
of a seer of rice, for instance,— and then separated ; with a view to preclude 
the possibility of claims being set up at some future time by the son and other 
descendants of the said brother.— (Dayabhaga, p. 66.) 

What is said here is in reference to a case where one of the coparceners 
is capable of maintaining himself by his own exertion and hence does not desire 
to take his share in the ancestral property. —{Viraniitrodaya, p. 572.) 
[Smrtitattva II, p. 171, repeats the words of Dayabhaga.] 

If a coparcener, being quite competent, renounces bis share in the joint 
property, he should still be given something and then excluded from the property, 
— for the purpose of tending finality to the partition ; if this were not done, his 
sons would raise disputes in regard to tiieir father’s share. —The Prakasha has 
explained this text of Manu to mean that—' while all the coparceners are busy 
carrying on business for the acquiring of wealth, if there is any one among 
them who, through laziness, does not do any work, then he should be excluded 
from sharing the wealth acquired by means of the business that they have 
been ca trying on ; and he shall receive his share only in the original property 
(inherited from their father].’— (.Dayanir nay a, 22. 1, 1.) 


43. 2. 116.] WTRWitftfHHw 

fg5«Tl \ 

To on 3 who is capable and does not want a share, they 
shall give something and then make the separation.— (Fajiia- 
valkya, 2. 116 ) [Quoted in Smrtichandnlta, p. 613 ; Mada- 
naparijuta, p. 655 ; ParQsharamddhava, p. 336 ; VyavahUra- 
mayukha, p. 100 ; VivadaratTiakara, p. 485 ; Ddyabhdga, p. 66.] 

Notes 

If a son is able by himself, without the help of the father’s property, to 
support his family and carry on his religious duties, -then the father shall do 
what is here laid down. - Even though, at the time, he may not desire to take 
his share in the property, yet in order to guard against future dispute, some- 
thing even as a token of regard, may be given to him and then the partition may 
be made. ~ (VishvarUpa.) 

This text provides another reason for unequal division. If a eon, being 
capable of acquiring property for himself, does not desire a share in the father’s 
property; -or if there is one who, though quite able to earn wealth, does not, 
through wickedness, put forth any effort to earn or save ;— to such a 
son the father shall give some insignificant thing, and then make the partition ; 
otherwise, disputes might arise with that son or with his children. This refers 
to such property as has been acquired by the sons jointly ; in the ancestral 
property, of course, the said son shall receive an equal share.— (Apororfto.) 
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This lays down an excepUnn to the two rules — * The eldest shall receive 
a superior share ’ and * all shall bo equal sharers.* -- If any of the sons is cajHihle 
by himself of earning wealth and does not desire any slmre in the father's 
properly, then the father shall give some small thing, and then make the 
partiUon ; Uiis stmll be so done in order to guard against the descendants of 
that son asserting their claims to the inheritance in future. 

If a son is capable by himself to earn wealtl), and docs not want any 
share in the father's property,— then his father and his brothers shall give 
him something — a seer of rice, for instance- -for the purpose of precluding 
the possibility of his son's raising difliculties in future,— and then they should 
proceed to make the partiUon. -(F?rauiitredoj/o-TiA'a on ysjiinralkytt.) 

If a son, by reason of hi.s being able to earn his own wealth, does not want 
a share in the father’s property, then they shall give him what little he will 
accept, and then proceed to make the partition.— (5/H rfTcA(i«rfriA*5, p. CIS.) 

The partition shall be made after giving him some insigniticant thing 
this for tlie purpose of precluding his sons asserUng their claims over the 
inheritance.— (MadaHuportjufa, p. 665.) 

If a son is able to earn wealth for himself, and does not want his sljare in 
the father’s property, they shall give him something, and then make a division 
of the property.— tPorasAarftwiad/toca, p. 336.1 

’The Mitakiiara says that this giving of something is for the purpose of 
precluding the possibility of the son’s descendants asserting their claims on 
the property later on.— (Vj/atia/tammoySMo, p. 100.) 

Tills is an exception to the two general rules -(a) ‘ a preferential share 
shall be given to the eldest brother,* and (6) ‘they shall share equally. ' —The 
meaning is that the man may be given something, even the most insigniRcant, 
and thus complete the partition. 'Phis for the purpose of preventing disputes 
being raised by the sons of the said man ; - so says the Pra''casha.-~{ Violda- 
ratnakara, p. 4S5 ) 


44. ng 9. 216. ] i 

If a son is born after partition, he shall receive only the 
property of the father ; or if there be any sons who had be- 
come reunited with the father, he would share the property 
with them. — (ilifawtt, 9. 216.) 


Notes 

[See under II, 13 and 286.] 

45. *ig 9. 134.] g i 
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If a son happen to be born after the daughter has been 
appointed, the division shall be equal ; as there is no seniority 
for the female. — (Manu, 9. 134.) [Quoted in Dayabhaga, p. 
39 ; Dvaitaparishi^ta, p. 41 ; Vibhagasara, 14. 2—8.] 


Notes 


See II, 201. 

‘ The division shall be equal,’— there shall be equal shares with the son 
thus born. This precludes the ‘ preferential share.’— ‘ T/iere is no seniority, 
etc.’ — the seniority precluded is in regard to the share in the inheritance only, 
and not in regard to the respectful treatment to be accorded to her.—[Medhd- 
tithi.) 

‘ Son happens to be born ’-to the daughter’s father.— ' Seniority ’—due 
to the possession of superior qualities, in the shape of learning and the like, there 
is none possible in the case of a female ; and through her also in the son of that 
female (the appointed daughter).— (Saroa^nanaraj/ona.) 

If, after the ‘ appointment ’ of the daughter, a son is born subsequently to 
the man who has made the ‘ appointment,’ — then at the time of partition between 
these two— the ‘appointed daughter’ and the subsequently born son— the 
division shall be equal, and there shall be no ‘ preferential share ’ for the 
appointed daughter ; because even though as a ' son ’ she is the elder of the two, 
yet in the matter of the ‘ preferential share,’ she is not to be regarded as the 
‘ senior.’— {Ktillttka.) 

What is meant by the declaration of equal division is that there shall be 
no ‘ preferential share.' Since the mother (the Appointed daughter) has no 
‘ seniority,’ therefore no seniority can belong to the son also, who therefore 
cannot be entitled to the ‘ preferential share.’ — (Raghavananda.) 

‘Anu jdyate ’ — is born after the ‘ appointing ’ of the daughter.— The 
mention of the female includes her son also. — [Nandana.) 

This deals with a case where the partition is between the Appointed 
Daughter and the ‘ body- born ’ son. — Inasmuch as she is a female, ' seniority ’ 
does not belong to her ; and hence the division shall be in equal shares. The 
implication of this is that if the ‘ elder ’ is a male, he shall receive two shares. — 
{Dayabhaga, p. 39.) 

This text lends support to the view that the daughter has almost as much 
right over her father’s property as the son ; as even when there is a son, the 
‘ daughter ’ is to receive a share equal to that of the son, according to this text. 
— {Dvaitaparishiqia, p. 41.) 

In a case where a daughter has been ‘ appointed,’ and then a legitimate 
son is born, — they shall share the property equally. — {Vibhagasara, 14. 2-3.) 


46. 9. 215. ] «rra5tii?if%»iw.T!ir | 
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Among undivided brothers, if there is a joint concern - 
the father shall, on no account, make an unequal division of 
it among his sons.— (.Manu, 9. 215.) [Quoted in AparErka, 
p, 727 ; VivUdaratnahara, p. 468 ; Vivadaehintamani, p. 201 ; 
Vivadachandra, 19. 2-8 ; Dayabhaga, p. 57 ; ViramUrodaya, 
p. 561 : Smrtitattva II, p. 165 ; VibkagasUra, 3. 2-3 ; Dayanir- 
Tpaya, 16. 2. l.j 


Notes 

It has been declared by Yajnavalkya (2. 116) that " an Unequal division 
has been declared to be lawful, if made by the father.”— This is what is denied 
here. — ‘ Joint concern,’ i.e., where all of them together acquire wealth, — one by 
agriculture, another by receiving gifts, another by service, while another takes 
care of what is earned by others, and invests them and uses them to the 
advantage of all all such wealth shall be pooled together and divided equally, 
and no excessive share shall be given to any one by the father, through his love 
for him. — [Medhatithi.) 

'Saha ttt4Aana>n,'— acquiring wealth conjointly, by agriculture and other 
means. The father shall not give more to any one, by reason of his having put 
forth more work in the concern. - {Sarvajhariaraya’ia.) 

If among the brothers living together with their father, there is some 
concern carried on for the purpose of acquiring wealth,— then, at the time 
of the partition of that wealth, the father shall not on any account give more 
to any one son than to the others. — {Kulluka.) 

This is an exception to what Yajnavalkya has declared regarding the 
legality of the unequal division made by the father 'concern,' a business- 
undertaking for the acquiring of wealth. — [Raghavananda.) 

‘Saha uttkdnam,’— joint aequMtioa.—'Vi^amam,’ unequal, by allotting 
a larger share to the elder son.— (iVonefona.) 

If wealth is acquired conjointly, the father shall never give an unequal 
share to any son. — {Rdmachandra.) 

In cases where property has been acquired by the joint labour of all 
the brothers, the division shall be equal,— even when done by the father. The 
implication of this is that in other cases an unequal division may be made by 
the father.— (Aparai'ka, p. 727.) 

'UttKSna,'— action tending to the acquisition of wealth.— (Vivadaratwa- 
kara, p. 468. ) 

This refers to such property as has been acquired by the equal exertion 
of each of the brothers ; while what Brhaspati has said regarding unequal 
division — in the text ‘ Samanyanddhikd bhdgdh, etc.’ refers to the father’s 
self-acquired property ; hence there is no inconsistency between the two.— 
(Vivadaehintdmaiii, p. 201.) 

‘I/tthaKa’— is acquiring. — If all the brothers have an equal share in me 
acquiring of the wealth, there shall be no unequal division.— (VicudacAaniiru, 
19. 2-8.) 
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What is nieant here is that if the sons themselves ask for partition during 
the father’s lifetime, than tha father shall not give a ‘ preferential share ’ to 
anyone. — {Dayahhaga, p. 57.) 

If there has been an equal iitthana, i.e., exertion on the part of all the 
brolher.s, towards the acquiring of wealth, —then the fallier shall not make an 
unequal division, — {Viramitrodaya, p. 662.) 

Here Manu declares that there shall be no unequal division in a case where 
the sons themselves ask for partition. — {Smrtitattoa II, p. 165.) 

‘ Abhyutthanam, ’—eirningi acquisition. There shall be no unequal division 
as it has been prohibited. In this case the father shall not receive two shares, 
nor will the eldest brother receive a preferential share. — ( V ibhagasara, 3, 2-3. ) 

This refers to cases where the sons ask for partition , — {Dtiyaniriiayai 
16. 2. 1,) 

47 . *1911^51 ] 3 f^r ^ 1 

^tifsi^vT ^BTnir 11 

II. 33 .] — f^tir ^ 1 *1 

If the father makes division during his lifetime, he 
shall not give preference to any one son nor shall- he 
suddenly debar any one from the partition,— without suffi- 
cient reaaon.~{Kutyayana and Arthashastra, II, 33.) [Quoted 
in Dayabhaga, p. 56 ; Smrtitatlva II, p. 165 5 Dayanirnaya, 
16 . 1-8.] 


Notes 

He shall not favour any one son by giving him a larger share ; nor shall 
he debar any one from the partition, without suflicient cause. Any favour in 
the shape of a ‘ preferential share ’ should be shown towards several, not 
towards any single son. Hence no such preferential treatment is to be accorded 
to any individual son without sufficient cause ; it may of course be done if there 
is sufficient reason for it.— (Du i/a6Aepa, pp. 56-57.) 

‘ Reason ’ — such as one of them being specially devoted to him, or having a 
large family to support, or imbecile, and so forth.— (Srartitcitim II, p. 165.) 

An excessive share is not to be given to any one son, except when he 
happens to be either specially devoted to the father, or has many persons 
to maintain, or is incapacitated from doing any work, or suffers from some such 
disabilities.— (Dayaniruaya, 16. 1—8.) 


48 . tii i 
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Ju3t as the practice of Niyoga and the killing of the 
Anubandhya cow, so also the preferential partition should 
not be had recourse to during the present aee.—(,Sangraha- 
kUra.) [Quoted in Smrtichandriica, p, 620 ; Madanaparijata, 
p. 646; Parasharamadhava, p. 336 ; Vlramitrodaya, p. 564.] 

Notes 

Unequal division is not permissible in the present age. — The terms ‘ adiia ’ 
and ‘ samprati ’ refer to the Kali age.—(Smrtichandrika, p. 620.) 

Though the scriptures have sanctioned the unequal division, yet being 
opposed to usage, it is not carried out in practice ; just like the killing of the 
cow at sacrifices. — (Pardaharamddhava, p. 336.) 

‘ Niyogadharma ’ — having recourse to the elder brother’s widow who had 
been betrothed to him, with the permission of one's elders. — ‘ Annbandhyd- 
vadfia,’ the killing of the cow prescribed in the text ‘Maitravarunlugam- 

anitbandhydm vashdmiilabhT-ta' Samprati,' in the Kali age (F-rranii- 

trodaya, p. 564.) 

49. 2. 116.] si»<r: [v. I, Bl^:] 

i 

Among sons divided unequally, what is done by the 
father has been declared to be lawful. - [This according to 
Vishvarupa and Apararlca] ; [ or, if an unequal division among 
sons is in accordance with law, then what has been done by 
the father shall stand ; otherwise it shall be set aside — 
according to Mitakaara.] - i^difiavalkya, 2. 116.) [Quoted in 
Smrtichandriica, p. 609 ; Madanaparijdta, p. 646 ; Dayabhaga, 
p. 53 ; Vlramitrodaya, p. 559; Vyavaharamayukha, p. 99.] 

Notes 

In the case of sons divided unequally, the division that is made by the 
father has been declared to be the lawful one.— (Vishvarupa.) 

Even in the case of property acquired by the sons, if the father has made 
an unequal division among the divided sons, what has been done by the father 
should be regarded as ‘ Dharma,' lawful, not to be transgressed., — 
(Apardrka.) 

Unequal division has been declared in the text speaking of a ' superior 
share ’ for the eldest son ; the present text forbids any other method of 
unequal division except that by giving an ' additional share ' which has been 
sanctioned by the scriptures.— If an unequal division among sons is ‘ Dharmya,’ 
‘ in accordance with law, ’ then what has been done by the father shall remain 
undisturbed; otherwise, i.e., if it is not in accordance with law, it must be 
set aside ; as has been declared by Narada in the text—' Vijadhitak kupitask- 
chaiva, etc.’ — (Mitdk^ard.) 

P. 21 
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If the sons have been divided in a manner in which one has received 
more and the other less,— even such a division, when done by the father, has 
been declared to be lawful ; hence it should not be objected to subsequently. 
But so far as the action of the father is concerned, it would be reprehensible, 
being against usage— ( Vtramitrcdaya-Tlka on Ydjnavalkya.) 

If the eldest brother has received ‘ more ’ by reason of the ‘ additional 
share,’ and the other brothers have received Mess,' on account of not receiving 
an * additional share,’ — and this unequal division has been accepted by them, 
in deference to the father’s wish, then, — in view of its having been declared to 
be lawful, — it should be agreed toby the sons also (subsequently). — {Smrti- 
ehandrika, p. 609. ) 

If the unequal division is in accordance with law, it should not be set aside ; 
if it is not in accordance with law, it must be set aside.— (JfadanapartVSta, 
p. 646.) 

Out of his self-acquired property, if the father makes an unequal division, 
by giving more to one son,— either in recognition of his superior qualifications, 
or, on account of his having a larger family to support, or on account of pity for 
his disabiiities, or on account of being pleased with his devotion,— he does what 
is quite lawful.— (Dayaifeopffl, p. 52.) 

The meaning is that if what has been done by the father is in accordance 
with law, it is vaiid and cannot be set aside ; but if it is not in accordance 
with law, then it must be set aside such is the explanation given by 
Vijndneahvara &]so.—{Vlramitrodaya, rq). 569-560.) 

If what has been done by the father is in accordance with law, ifis valid, 
and cannot he set aside ; such is the explanation by Madana, Vijftaneshvara 
and others.— ( Vyavaharamayvkha, p. 99.) 


50. Ifwfe ] tqmi: | 

^ qratftqi f^^qi; [p. ql^Icrr: ] 11 

Where the father has made a division, either in equal 
or unequal shares, -that division shall be maintained by the- 
sons ; if they do otherwise, they should be liable to punishment: 
(v.l., outcasts).— (Brhaspati.) [Quoted in Apararka, p. 717 •; 
Smrtichandrika, p. 610 ; VivMaratnUkara, p. 468 ; VivMa- 
chintamani, p. 201 ; Vivadachandra, 19.2-10; Parnshara- 
madhava, p. 335 ; Dayabhaga, p. 63 ; Viramitrodaya, p. 560 
V%bhagasara,S.2~8] ^ 




e.ect;X^S^h^^!^i“«^^ - being 

~rerwTui?ni,t 

be lawful, and hence not deserving of being respected. Even in regard to 
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(Hie’s self-acquired property, it would not be a lawful division if one son 
received a thousand gold-pieces and the other only a single shell. Hence there 
can be no doubt that in case the unequal division has been made in an un- 
authorised manner,— and if the sons object to it,— it cannot be maintained.— 
(Smrtichandrika, p. 610.) 

[V ivadaratriSkara, p. 468 attributes this verse to NSrada-Bphaspati- 
Yajfiavalkya.] 

This refers to the father’s self-acquired property.— (Vivodac/uMtomani, 

p. 201.) 

What is meant is that in regard to his self-acquired property, the father 
is entirely free to take two shares for himself, or to give something to the sons 
and take ail the rest for himself, or to make an unequal division among the 
sons themselves.— ( Vivddachandra, 19. 2—10.) 


51. LS. 15.] 3 ^ i 

^ ^ ftar sg: ii 

If the sons have been divided by the father himself, 
either equally or unequally,— that division shall be legal for 
them ; as the father is all-powerful in regard to all.— (Nsrada, 
13. 16.) [Quoted in AparUrka, p. 717 ; SmrtiohandrikS,. p. 609 ; 
VivUdaratnSkara, p. 468 ; ParOeharamUdhava, p. 335 ; DUya- 
bhaga, p. .53 : Viramitrodaya, p. 560 ; Vyavaharamayukha, 
p. 99 ; Dayanirnaya, 16. 1-2.] 

Notes 

This cannot be taken as referring to the declarations regarding the 
additional share as such a view would not be compatible with the father 
being spoken of as the ‘ master.’— (dpororkfi, p. 717.) 

If the father has divided the property in equal shares, it is not open to 
the eldest son to object to it on the ground that ‘ a superior article ’ was not 
given to him ; similarly if the father divides the property into larger and 
smaller shares, it will not be open to the younger sons to object to it on 
the ground that smaller shares were allotted to them and a larger one to the 
eldest ; because in this matter what has been done by the father’s wish must 
be regarded as lawful. The reason for this is supplied in the next sentence— 
'as the father is all-powerful in regard to all,' i.e., in the matter of all 
kinds of partition made by the father, he is the final authority.— (Snirfi- 
ohandrikd, pp. 609-610.) 

'This verse sanctions the unequal division of the property acquired by the 
father \amseA.t.—(V ivadaratiiakara, p. 468.) 

As the fact of the father being ‘ all-pow erful ’ is the reason given for the 
declaration herein made, the unequal division made by the father spoken of 
here must pertain to the father’s self-acquired property ; as in regard to the 
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property of the grandfather, the father is not “ alJ-powerful. ’’—{Dayabhagn, 
p. 53.) 

This refers toother Yagas, not to the present one. — (Vyavaharamayukha, 
p. 99.) 


52. IfWfe ] Ha U 

Where a certain portion has been in the possession of 
one, that shall not be taken away from him. — (Brhaspati.) 
[Quoted in Smrtichandrika, p. 716 ; Vivadaratnakara, p. 609 ; 
Smrtitattoa II, p. 182.] 


Notes 


See also under II (li above. 

Where, in accordance with partition made by their own wish, a certain 
property has been in the potsession of any one coparcener, that should remain 
with him and should not be taken away from'him. This has been stressed 
with a view to making the partition permanent. - { Vioadaratnakara, p. 609.) 

See 11, 12, 279. 

53. flg 9. 209.] ^ g ftsi (o.L, i 

also H Hg ii 

If the father recovers a lost ancestral property, he 
shall not, unless he so wishes, share it with his sons ; as it is 
his self-acquired propei'ty [or, as also what is his self-acquired 
property]. — (Afanu, 9. 209 ; also Vi§nu.) [Quoted in Mitdk^ara, 
p. 649 ; Vivadaratnakara, p. 461 ; Vivadachintdmani, p. 196 ; 
ParasharamadJ'iava, p. 339; Dayabkaga, p. 32; Viramitro- 
daya, p, 574; Smrtitattva, II, p. 165.] 

Notes 

If, in addition to what he has inherited, the father recovers such ancestral 
property as had become lost, he shall not, unless he wishes it. share it 
with his sons, even after these latter have attained their majority.— (MedAa- 
tithi.) 

‘ Paitrkam,’ what belonged to his father Areovaptom,’ which could 
not be recovered by the efforts of that father ; ■ • recovers.’ by great effort 
this he shall not share with his sons, unless he wishes it. The implication of 
this is that such property of the grandfather as has not been recovered by 
the father s efforts may be divided by the wish of the sons also. — (Sarva§na- 
ndr'dya na.) 



PARTITION DURING FATHER'S LIFEIIME 166 

The ancestral property which the grandfather, on account of his lack of 
strength, had failed to recover,— and which hia son recovers by hia efforts, 
is the self-acquired property of the latter, — and this he shall not share with hia 
eons.— (Kul la ka.) 

If a lost ancestral property, not recovered by any of the ancestors, is 
recovered by the father by his own efforts,— that property the father shall not 
share with hia sons, unless he wishes it. So also YSjfiavalkya— ‘iirwnado- 
bhy^gatam vittam, etc ’ -All this refers to a case where the partition is forced 
upon the father by the .sons. In cases where the father makes the 
partition of his own accord, he may make the division in any way he likes. — 
( Raghavananda. ) 

What could not be recovered by the other ancestors, and has been recover- 
ed by the father, this the father shall not share with the sons ; as it would be 
his self-acquired property.— The implication of this is that when the grand- 
father’s property is being divided, it must necessarily be divided equally among 
the father and hia sons. — (Nandana.) 

If an ancestral property which had been lost and not recovered by his 
father,— has been recovered by the father, it is his self-acquired property ; and 
unless he wishes it, he shall not share it with his sons. — [Ramachanclra.) 

The grandfather had acquired some property, -that property was taken 
away from him by someone, —and he failed to recover it ; -if such proparty 
has been recovered by hia son (t.c., the father), then this -being like his self- 
acquired property, the father shall not share it with his sons, unless he so 
wishes. This implies that the property of the grandfather the father must 
divide, if the sons so desire, even though he himself may not desire it,— 
[Mitdk^ara, pp. 649-660.) 

‘/’oitrAom,’ ancestral;— ‘Anavapyom,’ which could not be recovered 
by his father. This property he shall not share with his sons, if he does not 
wish it, since it would be his self-acquired property.— (Vivadarattia^ara, 
p. 461.) 

If a property, which, though ancestral, had been taken away by a stranger, 
and has been recovered by the father,- and also what he has acquired for him- 
self,— in both cases there can be partition of the property only if the father 
wishes it, not if he is not {Vivadachuiidmani, p. 196.) 

If a property acquired by the grandfather had been taken away by someone, 
and has been recovered by the father,) then,— this being like his self-acquired 
property, — the father shall not share it with his sons, unless be wishes it. This 
implies that the partition of the grandfather’s property does not depend upon the 
father’s V!ish.—{Pardsharamddhaoa, p. 339.1 

Inasmuch as the fact of its being his self-acquired property has been 
staled as the reason for ‘ not sharing the property unless he wishes it, ’ —it 
indicates that of the grandfather’s property,— which has not been acquired 
by the' father,— there can be a partition among the sons even if the father be 
unwilling. But all that this indicates is that when going to partition the pro- 
perty, that portion of the ancestral property which he has himself recovered the 
father shall not divide among the sons unless he wishes it, while the rest of it 
he shall divide, even though he does not wish it ; it does not mean that the parti- 
tion shall be made by the wish of the sons.— {Day abhdga, p. 32.) 
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The particle ‘ iva' has to be supplied after ‘arjitam ’ ; or it may be that 
the ancestral property that has been recovered by the father has become his 
seif-acquired property ; and this is a reason for the foregoing assertion. — 
‘ Unleas he wishes it ’—This shows that the partition of the grandfather's 
property can be made only by the wish of the father, not by the wish of the 
ama.— (Viramitrodaya, p. 514.) 

Such ancestral property as had been taken away by strangers and has 
been recovered by the father -shall not be partitioned, if the father does 
not wish it; treating it as his self-acquired property; the construction is— 
‘ Svayamarjitam itikrtva na vibkajet.’ — (Smrtitattva II, p. 165.) 




If a property taken away or lost has been recovered 
by the father by his own strength, and also what is his 
self-acquired property,— all this the father cannot be made by 
the sons to give up at the partition.— (/fstyai/awo.) [Quoted 
in Smrtichandrika,, p. 651 ; AparUrka, p. 728 ; Parashara- 
mudhava, p. 389.] 


Notes 

Where an ancestral property, which bad been taken away by strangers, 
has been recovered by the father through his own efforts,— as also the ancestral 
property that bad been lost and recovered by the father,— and what the father 
himself may have acquired by learning, valour and other means, - all this the 
father cannot be made by the sons to give up at the partition. -(Smrttcfea/id- 
rika, p. 651.) 

If the father has recovered a property that had been taken away or 
lost,— any such property the father cannot be made by the sons to give up. — 
{Apararka, p. 728.) 

The ancestral property that had been taken away by others and has been 
recovered by the father, - the ancestral property that had been lost and has 
been recovered by the father, - and the property that the father has himself 
acquired through learning, valour and other means,— all this the father cannot 
be made by the sons to give up,— {Parasharamadhava, p. 339.) 


55. II, 33.] i 

r- 

snqqiitt I i 
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There shall be partition among those who have attained 
their majority ; of those who have not attained their majority, 
the shares, free from liabilities, shall be deposited with their 
mother’s relatives, or with the elderly people of the village 
till the attainment of their majority. Similarly with the 
share of one who has gone abroad.— (Artiio«iia«fra II, 33.) 

56. R gRi: i 

The sons are not entitled to a share in the paternal 
property, if the father is unwilling.— (I^yasa.) [Quoted in 
Smrtichandrika, p. 650.] 


Notes 

This clearly means that paternal property cannot be partitioned merely 
because the sons wish it,— {SrtirtiehandrikS, p. 650.) 


57, «*rtN ] ^rratifi aftstal: fWi: i 

f^RVsfd II 

It is ordained that during the lifetime of the parents 
the brothers shall live together; after their death, if they 
become divided, their righteousness prospers.— (Fyosa.) 
[Quoted in Smrtichandrika, p. 606 ; Ddyabhagd, p. 60 ; Vlra- 
mitrodaya, p. 575 ; Smrtitattva II, p. 170.] 


Notes 

By enjoining co-residence, the text prohibits separation ; and what is 
forbidden is the partition of the property during the lifetime of the parents, 
i.e., while either one of the parents is alive, partition wouldnot be right; it 
should be done only after the death of both the parents. — (DayabAapa, p. 60.) 

[The words of Dayabliaga are reproduced in Viramitrodaya, p. 676.] 

‘ Righteousness prospers ’ for the divided brothers, in so far as religious 
rites can be performed only with the wealth that belongs to one’s own self. — 
(Smrtitattva \1, p. 170.) 


58. (A.) sHW ^ i 
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?i5W^m?R«ifws si^ta*^ H ^*1! II 

^«rs ^ *It?^ I 

5inr5inmft^ *mng»? ii 

(A) If a man, having lived abroad for a long time, 
comes home, he shall receive his share of the debt, the docu- 
ments, the house and the land that may have belonged to his 
grandfather. -(B) A man, having left his ancestral home, and 
gone over to another country,— if his descendant comes back to 
the ancestral place, he should certainly receive his share in 
the property.— (C) The person who is the third, fifth or seventh 
in descent (from the original owner) should receive his share 
in the ancestral property, if his birth and family name are 
known.— (BWioapati.) [ Quoted in Smrtichandrika, p. 712 ; 
VivadaratnUkara, p. 540 ; VyavaMramayukha, pp. 101-102.] 

Notes 

See II, 281, and V, 6. 

‘ Bhagabhakt’—entiiled to Ao//.— ‘ -arrived after the parti- 

tion.— (Smrticfcandrifco, p. 712.) 

This refers to cases where the man has returned from residence in a 
remote and inaccessible cmntry.—{,V ivndaratnakai-a, p. 641.) 

This refers to a man who has returned after a long residence in foreign 
]smAs.— {VyavahdramayTikha, p. 102.) 

59. 13, 16.] %5i;]i 

[v.l., ^ SI 

ftRTT ng: II 

If the father is diseased, or angered, or with mind ad- 
dicted to sense-objects, or prone to act unlawfully, he cannot be 
the sole authority in the matter of partition.— (Afarada, 16. 16.) 
(Quoted in Apararlca, p. 718 ; Mitaksara, p. 619 ; Smrtichandri- 
ka, p. 605 ; Parasharamadhava, p. 333 ; Dayabhaga, p. 56 ; 
Viramitrodaya, p. 552 ; Smrtitattva II, p. 165 ; Vyavahara- 
mayulcha, p. 96 ; Madanaparijata, p. 647 ; Dayanirnaya, 
16.1-9.] 


(B) 

( 0 ) 
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Notes 

‘ Anyathanhiintrakari ' (7;./.., ‘ ayalhHsh~iilrakari ’)~prone to act 
against injunctions and prohibitions. — iApararIca, p. 718 ) 

A partition made by the father can be accepted only if it is in accordance 
with the methods sanctioned by the scriptures ; if it is not in accordance with 
them, then, even though made by the father, it becomes set aside. - (iVTitiik- 
■yrero, p 619.) 

In cases where, by reason of old age and other circumstances, the father 
is no longer master of himself, the division of the. property shall be made 
according to the wish of the sona.~‘ He eantiot be the iolc authority, ’ ‘but 
the son is the authority, ’—this has to be added. — (SmrtiBhandrika, p. 605.) 

This refers to cases where the father makes an unlawful division, either 
because his mind is perturbed, or because he is angry with some one of his sons, 
or because he is influenced by his love for the son of his favourite wife ; - not 
to those where the division, though unequal, is in accordance with the methods 
sanctioned by the scriptures. - {CXii/abh'igii, p. 56.) 

This refers to cases where there are no such circumstances as have been 
mentioned in the scriptures as grounds for unequal division. - ' Visaydsakta- 
chittn, ’ as evinced in an over-zealous affection for the son born of one's 
favourite wife. - {Smrtitaltva II, p. 165.) 

If a division made by the father is not lawful, it should be set aside. — 
(.Madanapdrijata II, p. 646.) 

' H'ff* mind addicted to sense-objecte,’ —aa evinced by partiality for 
the son of a beloved wife.— (/7ui/,t7ztria2)a, 16. 1—9.) 


F. 22 
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VARIETIES OF SONS 

General 


gg sna ^tfsgr fg f^<t5R; ii 

The father, the grandfather and the great-grandfather 
welcome the son when born, just as birds welcome the fruit 
of the h&nyavi-tree.—< Devala-Shafikha-Likkita-Yama.) [Quoted 
in Dayabharfa, p. 63.] 


Notes 

The mention of the ‘ grandfather ’ indicates that the term ‘ putra ’ includes 
the ‘ grandson ’ and ' great-grandson ’ also ; and this implies that since all these 
offer the shraddha to the three ancestors, they are all equally entitled to 
inherit their property.— (Doi/afihdsia, p. 63.) 

61. ga 9. 13(S.] gg; i 

1 5. 4v3.] g^»ng[ ii 

Because the son delivers his father from the hell called 
Put, therefore has he been called Putra, ‘ Deliverer from Put,’ 
by the Self-existent One Himself. — (Afaww, 9. 138; Visnu, 
15. 43.) [Quoted in Vivadaratnakara, p. 583 ; Dayabhaga, 
p. 161.] 

Notes 

This is a commendatory supplement to the injunction of begfetting 
children.— ‘ TAe hell called Put’ is the name given to the four kinds of 
elemental life on the Earth ; and it is from this that the father is delivered 
by his son, as soon as he is born ; which means that the next time that the 
father is born, it is in divine life.— (ilfedAStitAi.) 

62. ] gsTwi) f^g^ gg: i 

ggtq^ g^g g: ii 
glgtsg gfireigg: *i^ i 

gvrft^fg^ ll 
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Inasmuch as the son delivers the father from the hell 
called Put by the mere sight of his face, the father should 
try his best to beget a son The son’s son and the son of 
the Appointed Daughter both lead one to heaven ; in the 
matter of inheritance and the offering of the funeral cakes, 
both have been declared to be equal.— (Br/mspati.) [Quoted in 
VivadaratnWcara, p. 584.] 

68. itOr ] gfsiWT fSrw: i 

^ erwg gsr ii 

A hell has been called by the name Put ; it is a hell 
consisting of the cutting off of one’s line ; inasmuch as the son 
delivers one from this hell, he has been called Putra,— 
{Harita.) [Quoted in Vivadaratnakara, p. 584 ; DUyabliaga, 

p. 161.] 

64. 9. 137.] 5^ siqRir i 

15. 45.] g5i€!r ti 

13. 5.] 

Through the son one conquers the worlds ; through the 
grandson, one attains immortality ; and through the son's 
grandson, one obtains the regions of the Sun.—(Manu, 9.137 ; 
Vi§nu, 15. 45 ; Vasi?tka, 13. 5 ; Skankha-Likhita ; Harita.) 
[Quoted in Dayabkaga, p. 161 ; Vivadaratnakara, p. 585 ; 
Dayanirniya, 3. 2-3.] 


NOTES 

‘ Vradhna ’ is Sun.~{ Vivadaratnakara, p. 585.) 

In the matter of Inheritance, the son comes first, then the grandson, then 
the great-grandson. But when a man (A) dies, leaving fl) a son, (2) a grand- 
son, whose father has died, and (3) a great-grandson whose father and grand- 
fatherhavedied,— all these three have equal rights over the property left by 
(A) ; but if a grandson of (A) has his father living, that grandson’s right over 
(A’s) property is not equal to that A’s living sm. — {Dai/anirnaya, 3. 1—5.) 
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65. sfT 5^8^ ' 

H 5^*1 sir^si ^wq n 

wfsi^'hr* qgta ari^f^qrT: i 

3^g55qq;ff?q ?5rf ii 

On seeing the face of the son, the father becomes free 
from the debt to his forefathers ; as soon as the son is born, 
the father, having transferred that debt to him, becomes 
entitled to heaven. The Agnihotra, the three Vedas and 
Sacrifices at which hundred.^ are given away as the sacrificial 
fee,— all this does not equal the sixteenth part of the birth 
of the eldest son. — (S/mjiftAa-iift/tifa.) [Quoted in Vivadarat- 
nakara, p. 584 ; Dayahhaga, p. 161.] 

66. 9. 106.] 3^*1 sTiHqpam msra: i 

ft « Wf^ II 

By the mere birth of the eldest son a man becomes 
“with son ” and free from the debt to his forefathers ; it is for 
this reason that he deserves to obtain the whole —{Manu, 
9. 106.) [Quoted in Dayabhaga, p. 162.] 

67. ^ i 

Ri^t 5ri?Rq ipm n 

If the father sees the face of the living son on his birth, 
he transfers his debts to him and obtains immortality. — 
(Vasi^tha.) [Quoted in Viv'adaralnakara, p. 584.] 

68. 2. 78.] siRi: u 

Imperishable regions and attainment of heaven follow 
from the birth of the son, the grandson and the great-grandson. 
(Yajnavalkya, 2. 78.) [Quoted in Dayabhaga, p. 161 ; Vivada- 
ratndkava, p. 585.] 

69. Hg 9. 185-186. ] q gqr fqg; i 

* ' • * 1 
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Sons alone shall inherit the father’s property, not bro- 
thers or fathers ; ... To these should water-libations be 
offered ; to these is the cake offered ; the fourth is the offerer 
of these (offerinj's) ; there can be no fifth. -iManu, 9. 185-186.) 
[Quoted in Smrtichandrika. p. 667 ; Dayabhaga, pp. 174, 208 : 
Viramitrodaya, p. 641.] 

Notes 

See m, 114. 

70. qifiif i fqm- 

iTff i 

The Brahraana shall marry a girl of the same caste ; in 
her are reborn the bodies of his forefathers ; he should address 
to himself m the form of the son, the mantra ' Angadangat, 
elc.'—'.Shaiikha-Likhiia.) [Quoted in Vivadaratndkara, p. 554.] 

All Kinds of Sons Enumerated Collectively 

71. 128—132.] i 

qr ii 

tltt: I , 

^*qqiT5ira> Nmni59?u ii 

qnraiqf qr situ: gu: i 

ftai qr q « sWl ii 

(See also Cli. 11, 130.) 

Ul*qi f^^u; — fBm; 

?qq i 

q^T?W 3 — W II 

q?g Nisql%5f> aqf§u: I 

fWarsqrr??#qr qq: qr: ii 

(1) One born of the lawful wife is the Aurasa, “Body- 
born,” son ; — (2) equal to the same is the Putrikaputra, 
“Son of the Appointed Daughter” ;~(3 that born in one’s own 
“Soil,” through aSagotraor another person is the Kseiraja. 
“Soil-born” son ; — (4) that born secretly in the house is the 
Gudhaja, “secretly born” son (5) that born of a maiden 
is the Kanina, “maiden-born,” son, who belongs to his 
mother's father;— (6) that born from a remarried widow. 
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either a virgin or otherwise, ia the Paunarhhava, ‘'born of a 
remarried woman'’; — ;7) one whom the father or mother has 
given away is the Dattaha, “ adopted ” son (8) that sold 
by his parents is the Krita, ‘‘ Purchased " son (9) that ap- 
pointed by oneself is the STririmo, “Appointed ’’ son '10) one 
who has olfered himself is the Svayandatta, “self-offered” 
son : -(11) one obtained in the womb is the Sakodha, “ obtain- 
ed with the wife”;— (12) one who, being abandoned (by the 
parents), has been taken up is the Apaviddha, “Castoff” 
son. — From among these the funeral cake shall be offered 
and the property Inherited by each succeeding one only in the 
absence of the preceding one.— (Yajfiavalkya, 2. 128—132.) 
[Quoted in Vivadachintamani, p. 232; Vibhagaadra, li 1- 8.1 

Notes 

See Chap. II, 130. 

Each of these definitions shall be dealt with separately in the followinp: 
sections. 

Manu (9. 160) has the ‘ Shandra ' (son born of a Shudra wife) as the 
twelfth. He does not include the Putrikiipiitra among these 12 ; he takes 
him separately as the thirteenth, standing by himself. Medhatithi (on 9. 166) 
says that the Putriknpntra has not been named among these twelve, because 
the useful purpose served by him is the same as that served by the Legitimate 
Son, which fact makes him ‘ equal ’ to this latter, as declared by ITajilavalkya 
(2. 125). 

‘ Dhannapatnl ’ is the lawfully wedded wife belonging to the same caste 
as oneself ; the son born of such a wife is called ‘legitimate ’ ; this son belongs to 
the father and the mother ; so also does the son of the Appointed Daughter ; — 
the Kiietraja son belongs to the 'owner of the .soil’ \the husband of the 
woman); if the ‘ owner of the soil ’ so wishes it, this son may belong to the 
man who supplied the seed ; or to both, if both wish it so ; -the ‘ secretly born ’ 
son belongs to the mother’s caste, and belongs to the person who marries her ; — 
the ‘ maiden-born ’ son belongs to the man who marries the maiden, if her father 
has other children ; if the father of the maiden has no other children, then the 
son belongs to him ; -the ‘son of the remarried woman,’ i.e., the son born 
to a woman after her husband’s death, from a second man who marries 
her, belongs to this latter man who has married the woman ; — the ‘ adopted ’ son 
belongs to the adopter ; -the ‘ purchased ’ son is one who has been bought by the 
payment of a price, and he belongs to the purchaser ; - the ‘ appointed ’ son, 
known as the ‘ Karta-putra,’ belongs to the person who appoints him ; - the 
‘ self-offered ’ son is one who, on being given up by his parents, has offered 
himself as the son of another person the Sahodha son is the son born of a 
girl who has conceived before the marriage ; and he belongs to the man who 
has married the pregnant girl the ‘ cast-off ’ son is one who, on being cast off 
by his parents, has been picked up by another person ; and he belongs to this 
other person.— ( ViftAiijfa-sartt, 14.2 1.) 
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72. ir, p. 40.] (l) 3ira: | (:{) 

35*1! s%5TS?i: I (i) 

^5S!in75<ir 

^^sirar: ^5131! 55: | (s) 

>^55! I (jf) 5s|5;il?^g; ?Hlf^: 
’?rw3s S^: I (5) *sjnu4: I (») 5rJT«f- 

^rar: «f)5: I (c) giijjjTi^n: | («) 

»TTajf^wiwr5g5> I (?o) r<i«i 
Sg*rrsr]tT*ra: aqitci: i (i?) 55?^sf^?er: 

?ri^: I (iq) qf^5! II 

(1) One born from one’s married wife is the Bodn- 
born ;— ;2) equal to him is the Son of the Appointed Daughter i- 
(3) one born in one’s soil, through an authorised person belong- 
ing to the same or another gotra is the Soil-born ;— (4) similar 
in character to him is the Secretbj-born who has been born in 
the house of her relations in a secret manner one who 
has been abandoned by his relations is the Cast off son, who 
belongs to the person who performs his sacramental rites ;— 
(6) one born of a maiden is the Maiden-born (7; one 
born of a woman who has been married while pregnant is 
the son Obtazned with the Ji^t/e / — (8) one born of a woman 
remarried is the Son of a Remarried Woman ; - v9) qgualin 
ch aracter to him is one who has been given awav with water 
by his parents, and is called the Adopted Son • — nn^ one who 
has ottered himself, or has been offered by his Ulatives, is the 
Self -offered son (ll; one appointed to the position of the 
son is the Appointed Son ; ~ (12) one who has been purchased 
is the Bought Son.~{Arthashastra II, p. 40.) 

(1) The Body-Born Son 

73. 2. 12S.] i 

That born of one's own lawfully married wife is the 
Bodi/-6orn or Legitimate son.— (TaifioTOlfeya, 2.128.) (Quoted 
in Vivadaratnalcara, p. 654 ; Madanapdrijdta, p. 650 ; 
Vlramitrodaya, p. 596.] 

Notes 

‘ Dharmapatnl ’ is a woman of the same caste as oneself married 
according to the Brahma or some other form of marriage a son begotten 
on such a wife by one's own self is the ‘ Uody-born ’ son.- ( Vishvarupa.) 
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The son born of tha lawfuliy married wife should be regarded as the 
‘ Body-born ’ son. ‘ Dharmnpaltit ’ is that wife in company with whom one 
performs his religious acts. The term ‘ patm ’ itself connotes the ‘ associate at 
religious performances ’ ; but on ac;K>ant ol the presence of the term ‘ dharma, ’ 
the term ‘ patnl ’ is to be taken in the sense of ' wife in general ’ ; and the 
teiTO ‘ dhannnpatni ' serves to exclude the Shndra wife, who cannot be as- 
sociated with a twice-born person at religious performances ; for this reason 
the son horn of that wife \yould not be a ‘ Body-bor.i ’ soi ; whom, on this 
account, Manu (9. 160) has mentioned as a ‘substitute for a son,’ and ‘ not 
entitled to inheritance all that he gets is ‘ a tenth part,’ by way of reward 
for devoted service. —The ‘ Body-born ’ son of a twice-born man would 
thus be one born of a twice-born woman who has been married by him in 
accordance with the law. The name ‘ aurasa ’ is meant to he literal ; its 
etymological meaning being ‘ one born out of one’s heart.’ Thus the distinctive 
characteristie of the Body-born son is that he is begotten by the father 
bimeelf. — (Apararka. ) 

'The son ‘ born of one’s heart ’ is the Body-born son ; he is born of the 
legally married wife ; the wife of the same caste married in one of the legal 
forms of marriage is the ‘legally married wife,’ and the son born of such a 
wife is the Body-bom (legitimate', the most important, son. [Wives married 
in the inverse order of the castes are not ‘ legally married, ’ hence the sons 
born of such wives becone excluded. -Balamhhalti. [ —[Mitak^ara. | 

• Dharmapatni ‘ iso. wife of the same caste married in accordance with 
law ; tf(e son born of such a wife from the per.<o:i who has married her is the 
• Body-born ’ or Legitimate son. For men of the three castes, Brshmana, 
Ksattriya and Vaishya— a ‘ twice-bom ’ woman would be regarded as ‘ of the 
same caste’; otherwise (if it were insisted upon that for the Br.'ihmaiiaa 
woman of the Brahmana caste alone can be regarded as ‘ of the same caste ’) , 
the son that would be born to a Br.'ihmana of a woman of the K’^attriya 
or Vaishya caste who has been married by him, would be excluded from the 
' twelve kinds of sons’ ; -so says the PanV-ito.— This son is called 'aurasa,' 

‘ body- born,’ because he is ‘ born out of the heart’ of the husband. — fFtm- 
mitrodaya-TikTi on Yajhavalkya.) 

‘ Dharmapatni ' is a woman of the same caste married in a legal form 
of marriage ; —the son born of such a wife is the 'aurasa,' the principal 
kind of son. Thus (o) the son of a wife of the same caste married in ‘ A sura ’ 
and other (deprecated) forms of marriage, (6) the son born to a Brahmana 
from a wife married in the regular order of castes, i.e., from & Ksattriya, a 
Vaishya or a Shu dra wife, — such sons of the mixed caste, being known as 
(1) ‘ Murdhavnsikta,' (2i 'Amba^tha/ and (3) ' Nisada,' or ‘ Pdrashava ’ 

’ respectively ; - (c; the son born to a Ksattriya, of a Vaishya, or Shndra wife - 
known as ‘ Mahisya ’ and ‘ Uyra ’ respectively and (d) the son born to a 
Vaishya of a ShTldra wife— known as ‘ Korn an ’; -all these would be ' body- 
born ’ or ‘ legitimate ’ sons. -(Madanaparijala, p. 651.) 

The bTitTiksarn has supplied the explanation. The 'dharmapatni' 
is the wife of the same caste married in one of the legal forms of marriage ; 
and the son born of such a wife is the legitimate son.”— But this should nut be 
accepted as the correct view ; because the Mitaksara has itself included among 
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'legitimate sons, 'all those sons of the mixed castes ' Murdhbhimkta’ and 
the rest who ave born of wives married in the regular order of the castes.— So 
that the explanation provided by the Mitakitara (which restricts the term 
‘ legitimate ’ to the son of a wife of the same caste as the father) is inconsis- 
tent with this ; because the said suns of the mixed castes would not be born 
of wives of the same caste as the father. Then again, if the sons born to the 
Bruhmana (Ksattriya and Vaishya) of wives married in one of those forms 
of marriage that have been legally sanctioned for them were to be regarded 
as ‘ non-legitimate ‘ (Anaurasa, on the ground of their mothers not belonging 
to the same caste as the father),— the effect of this would be that even in the 
presence of these sons, the property of their father would go to others ; —for 
these reasons, the mention in the Mitak^ard of the qualification ‘ of the same 
caste ' should be taken as indicating an additional excellence or superiority ; 
and the actual definition of the aurasa son is simply ‘ one bom of a legally 
married wife,’ as this serves the necessary purpt^ of excluding the 
Ksetraja and other kinds of sons. — {Viramitrodaya, p. 596.) 

74. R3 9. 16(5. ] ^f|5ffT«ir g [v.l., g vrprf’if] 

Him whom a man himaelf begets in his own sanctified 
soil,— one shall know as the Body-horn (Legitimate) son, 
declared to be the first in order.— (Afamt, 9. 166.) [Quoted in 
VivMaratnUkara, p. 553 ; Viramitrodaya, p. 597.] 

Notes 

The meaning is that the ‘ Legitimate ’ son is one born from the woman 
‘ sanctified '—married— by the man himself-, not necessarily belonging to 
the same caste. If ‘ sva ’ stood for ‘ one of the same caste, ’ then the son of the 
Brahmana woman married by any Brahmana would have to be regarded as the 
legitimate son of every Brahmana. With our explanation the definition includes 
also the son born to a Brahmana from his married K';attriya wife.— Others have 
taken the term ‘ prathama kalpitam ' as meaning ‘ of the principal kind’ and 
as forming part of the definition, and have urged that the son of the Kmttriya 
wife, not being a ‘ legitimate son ’ in the fuller sense, is not meant to be 
included in the definition. — Under this explanation, however, if the son 
begotten on the married Ksattriya wife were not to be a ‘ Legitimate ’ son in 
the fuller sense, he would be as good or as bad as the son of an unmarried wife 
(which is absurd).— As a matter of fact, no useful purpose is served by these 
definitions ; as a rule, in actual usage, whenever a child is born to a man, 
he is known as his ‘ son ' ; and the prc^enitor is known as the ‘ father ’ ; the 
definitions that are provided of the various kinds of sons, only serve the 
purpose of indicating the peculiar characteristics of certain kinds of ‘ sons.’— As 
a matter of fact, the mere fact of a child being born of a man does not make 
F. 23 
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him his ‘ son ’ ; if the mere fact of a child born of a man were to make that 
child his son, then there would be no difference in the ‘ son-ship ’ of the 
‘ Legitimate ’ son and that of the other kinds of ‘ sons,’ the Paunarbhava and 
the rest. Much importance cannot be attached tn mere usage in this case.— 
Thus then, notwithstanding ordinary usage, the actual application of the 
name ‘ son ’ should be determined on the basis of scriptural texts, which lay 
down the various ways in which a ' son ' may be begotten ; and it is only the 
significance of the names of these sons that may be learnt from ordinary usage.— 
The ‘ body-born ’ or ‘ Legitimate ’ son has been regarded as the ‘first in order ’ 
because of all the sons it is this son that is in a position to confer the greatest 
benefits upon his father ; and the other sons have been called * substitutes ’ 
(Manu, 9. 180) on the ground of the lessening degrees of benefits conferred by 
them upon the father ; and what is meant is that it is the legitimate son that is 
most commendable.— (Afed/i(itt<yjf). 

' S?:o/£?ft7-a ’— In the soil of a woman of the same caste as himself; — 
‘ samskrtayam, ’ married to himself ; — ‘prathamakalpitam, ’ of the primary 
kind. —iSarvajnanarayana.) 

The son that the man himself begets on his wife, married as a virgin, is 
to be known as the principal kind of son, the ‘ Legitimate.’ Inasmuch as 
BaudhSiyana has declared the ‘ Legitimate son ’ to be one begotten on the wife 
of the same caste, we have to regard, as ‘ legitimate,’ only that son who 
may be born of a wife of the same caste.— {K^illuka.)} 

Being bom of a woman married to himself, he is called ‘aurasa,’ because 
bom of the contact of his ‘ uras ’ (chest, heart). In view of Baudh&yana’s 
declaration only the son born of a wife of the same caste can be regarded as 
‘ aurasa ’ ; but the term ‘ same caste ’ (in Baudhayana’s text) must be taken as 
standing for such ‘ castes ’ as ‘ twice-born ’ and the like (and not the specific 
castes BrShmat^a and the rest) ; as otherwise, the son of a Brahmann father 
and a K^attriya or Vaishya mother being not included under the ' Legitimate ’ 
son, could not be regarded as a ' son ’ at all. The only difference is that in the 
case of the son born of a wife of the same caste as the father, the ‘ legitimacy ’ 
‘ aurasatva, ’ is primary, and in the other cases, secondary. — ‘ Prathamakal- 
pitam,’ entitled to everything. - (Raghavananda.) 

'Prathamakalpitam,'— regarded ds the principal kind {Nandana.) 

‘Sams/crfaji/am,’ married ;— if one begets the son himself,— and the son 
thus born of a mother of the twice-born castes, is to be regarded as ‘ legiti- 
mate,’ the principal kind of son.— {Rdniaehandra.) 

75. gm: I 

Sons are born to a man who approaches during the right 
periods a wife who belongs to the same caste as himself, who 
has been married before, and who has been married to him in 
accordance with the scriptures. These sons are associated 
with the religious acts (of the father) and are never debarred 
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from inheritin}? his property.— (Zpas«am6a.) [Quoted in 
ViVadaratnakara, p. 554,] 


Notes 

'ApUrvam,’ who has had no previous husband, i.e., one who had not been 
even betrothed to another man,— says the author of the Prakasha.-'Shastra- 
vihifam’ who has been married by the marriage rites prescribed in the scrip- 
tures. — ‘Karmalthilj,’— the performance of the Agnihofra and such rites.— 
‘/)5y/e«ay;yuti/i7-a»ia(i— i.c., it is only such sons who are not to be kept aloof 
from inheriting the entire property.— (ViyadarotwS.'com, p. 564.) 

76. kwgc i 

That son is to be regarded as Legitimate who has been 
begotten by the man himself on a married wife of the same 
caate.--(Baudhayana.) [Quoted in Vivadaratnakara, p. 554.] 

Notes 

By ‘same caste’ here is meant the ‘ twice-born ’ for the ‘ twice-born,’ and 
the 'Sliudra' for the ‘Shiidra’—and not the ‘hrahmasa’ for the Brahmana, 
the ‘Ksattriya’ for the ‘Ksattriya,’ and the ‘ Vaishya’ for the ‘Vaishya ' ; - 
otherwise the sons bom to the Brdkmana father from his married wife of the 
Ksattriya and other castes would not be included under any of the twelve 
sons.— So says the Parijdta.—( Vioadaratnakara, p. 654.) 

77. g «rakr q: i 

hw 5?i: ^ 

That son which a man himself begets on a married wife 
is the son named Legitimate, — the principal upholder of the 
father’s dynasty.— (ZlevaZa.) [Quoted in Vivadaratiialcara, 
p. 554 ; Vlramitrodaya, p. 597.] 

78. ^ ST'W: I 

The son begotten by the man himself in his own sanctified 
soil, is the first, the Legiftmafe, son. — (Vasi^ha.) "^Quoted in 
VivMaratnakara, p. 553 ; Apararka, p. 735.] 

NOTES 

‘ Prathama,’ the principal; hence it is this son that forms the primary 
denotation of the term ' pittra,’ ‘son’; the Kijctraja and the rest are only 
secondary. —(Apararka.) 
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79. HW: I 

The son begotten by oneself on his own soil is the 
first. - (Fi§n!«.) [Quoted in Vivadaratnakara, p. 553.] 

(2) Son of the Appointed Daughter 

80. 2. 128.] I 

Equal to the Legitimate son is the Putrikaputra, the Son 
of the Appointed Daughter.— (Tajnawai/si/n, 2. 128.) [Quoted 
in Vivadaratnakara, p. 560 ; Madanapdrijata, p. 650 ; Vlra- 
mitrodaya, p. 596.] 


Notes 

The mention of ‘ equality ’ is meant to indicate superiority to the ‘fcijelraja’ 
and other sons. What the exact nature of the ‘ putrika,’ Appointed Daughter, 
is should be learnt from another Sinrli.—(Vishvarupa.) 

‘ Tataamali,’ equal to the ‘ Auraaa ’ is the ‘ Putrikasuta,’ ‘ son of the 
Appointed Daughter,’, i.e., ' son in the shape of the Appointed Daughter ’ 
(‘ of ’ denoting apposition) ; inasmuch as such a daughter would fulfil all the 
conditions of the ‘ Legitimate ’ son, except in the point of masculinity, she 
is ‘ equal to the legitimate son ’ ; This view of the daughter herself being 
‘ Putrikaputra ’ is supported by Brhaspati.— ‘ Putrastrayodasha proktd. 

tefamaurasa'i putrika tathd , — The son born to the ‘ appointed 

daughter ’ is also spoken of as the ‘Putrikaputra,’ ‘son of the Appointed 
Daughter (‘ of ’ in this case having the possessive signification); this view 
has the support of Vasistha — ‘ abhratrkam, etc.’ — (Apararka.) 

‘ Tatsamah putrikasutah’ , — equal to the Legitimate Son is the son that 
is bom to the Appointed Daughter, and is, on that account, ‘equal to the 
Legitimate Son’; this is in accordance with Vasistha (17. 17) • Abhratrikam, 
etc.’— Oi the term ‘Putrikasuta’ may be taken to mean ‘ the son in the shape 
of the Appointed Daughter herself’ ; she also would be ‘ equal to ’ (not exactly 
the same as) ‘ the Legitimate son ’ ; because the Daughter’s body would be 
constituted by more parts from the mother’s body than those from the father’s ; 
this also has the support of Vasistha (17. 15).— ‘The third is the Putrika 
herself,’ which means that ‘ the Appointed Daughter herself is the third son.’— 
(Mitak^ara.) 

The ‘ Putrika ’ is the daughter who has been given in marriage on the 
understanding that ‘ the son born of this girl shall be my son,' as declared by 
Vasistha (17. 17) ; the son bom to such a daughter would be the ‘ putrikd- 
suta,’ ‘son of the Appointed Daughter, this is the definition of this kind of 
son that is obtained from the name itself. This son is ' equal to the Legitimate 
Son ’ ;—i.e., he shall inherit the property of his mother’s father and offer the 
funeral cake to him. — {Vlramitrodaya-Tlkd on Ydjnavalkga,) 
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Equal to the ‘Legitimate Son’ is the ‘Pulrikasuta,’ ‘Son of the 
Appointed Daughter,’ w hieh may be taken either as ‘ son born to the Appointed 
Daughter,’ or ‘the son in the shape of the Appointed Daughter herself.’— 
{Madavaparijntn, p. 661.) 

‘ Atlrifcos/fta,’ ‘the son born to the Appointed Daughter’ is equal to 
the ‘Legitimate son.’ This has been declared by Vasistha—’ Aftferofr/iSni, 
etc.’— and by Manu -‘ Aputronsiw vidhina, etc.’ — The sense of these 
passages is that the son born to the daughter given in marriage on the expre.ss 
understanding that ‘ the son born to her shall be ray son ’ belongs to the father 
of that girl. That a daughter can be an ‘ Appointed Daughter ’ even without 
such express understanding has been declared in the Mitoksar^ on Acharddhy- 
dya (page 33), where, in explaining the signiflcance of the qualification, 
‘one who has a brother,’ as pertaining to the mc()'rtapea6/c pirl, it is pointed 
out that this qualification should be insisted upon with a view to avoid the 
risk of her being an ‘ Appointed Daughter,’— as a daughter can be ‘ appointed ’ 
even without express understanding It is for this reason that Vasistha has 
declared that “ according to some people, the daughter becomes appointed by 
the mere intention of her father.” The BrahmapurS'ia also declares the 
‘ Pulrikd,’ * Appointed Daughter,’ to be ‘one whom the sonless father has 
made his son, either in his own mind, or before the King, the Fires and the 
Relatives.’— Or the term ‘ /-’MtriA:ositta’ may mean ‘the son in the shape of 
the Appointed Daughter herself,’ t.c., the daughter who is in the position 
of the son. This daughter, though ‘ born of tlie body ’ of the father, is only 
‘equal to the legitimate son’ (and not exactly the same as that son),— 
because she is a j/irl, say we;- but because her body is made up of a larger 
number of particles from the mother's body than from the father's, says the 
Mitdlc^ard. This view of the ' Putrikdsiita ’ (as ‘ son in the shape of the 
Appointed Daughter 'J has the support of Vasistha who says that ‘ the third 
is the Appointed Daughter herself.’— ( Viramitrodaya, pp. 598-599.) 

Commenting on Manu, 9. 136— ‘ Either appointed or not appointed, if a 
daughter bears a son to a husband of equal status,— through that son, does the 
maternal grandfather become endowed with a ‘‘son’s son.” ’ — Ddyabhdga 
(pp. 144-145) and Viramitrodaya (pp. 614-615) remark that from this it is 
clear that the ‘ Appointed Daughter ’ herself is the ‘ son ' to her father ; and 
thus alone could her son be a ‘ son’s .son ’ to him. 




I am giving you this brotherless girl duly adorned ; the 
son born in her shall be my son. —(Fast§J/io, 17. 17.) [Quoted 
in Dayabhaga, p. 145 ; Vyavaharamayukha, p. 107 ; Vivada- 
ratnakara, p. 562 ; Viramitrodaya, p. 598 ; Mitdk^ara, p. 690 ; 
AparUrka, p. 735.] 
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Notes 

This text asserts that it is only the son of the Appointed Daughter that 
is ‘PMtriA:5pi(.(/-a and this might give rise to the notion that in view of the 
several texts both the ‘ appointed daughter ’ and her son shall be sons (to the 
girl’s father). But this would not be right, as firstly it would be inconsistent with 
Menu’s words; and secondly because the ‘sonship’ of the daughter could be 
only secondary, based upon her offering the funeral cakes to her father ; and 
it is only through her son that she can make this offering.— (Dai/ nb/sar/ffl, 
p. 145.) 

This text mentions the first kind of ' PiUrifcapiitra ’ ; the second kind 
being mentioned by Vasistha in a previous siitra (17. 15) - ' Trtlyak putri- 
kaii’a ‘. -(Vyavahara-Mayiikha, p. 107.) 

This shows that the son of the appointed daughter is also spoken of as the 
‘ .son ’ (of his mother’s father).— (ApararA», p. 735.) 

The son of the appointed daughter is what is meant by the term 
pvtrikasutaii.’ — {MiLakxnrn, p. 690 ; also Viramitrodaya, p. 598.) 

82. 3. 31, 1-2.J (A) 

(H) H 5im^ frrfsrl *i4 

(A) Wise, teaching, following the thought of order, the 

sonless gained a grandson from his daughter. 

Fain, as a sire, to his child prolific, he sped to moot 
her with an eager spirit. 

(B) The son left not his portion to the sister, he made a 

home to hold her who should gain it. 

What time his parents gave the priest his being, of 
the good pair, one acted, one promoted.— (Epvcda, 
3. 31. 1-2.) 


Notes 

(A) The daughter inherits the property of the father if he has no son 
and if she has been ‘Appointed Daughter ’ ; and the reason for this lies in the 
fact that the son born to her propagates the race of the girl’s father. ‘ Valmi’ 
is the sonless father who transfers his daughter to another family by 
marriage -.—‘shasat’ pronouncing the words ‘ I am giving you this adorned 
brotherless daughter, the son born to her shall be my son ’ ; — ‘duhitu,li,’ from 
the said ‘ Appointed Daughter ’ ‘ nwplyam,' grandson ‘ gat,’ gained.— 
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(B) The meaning of the second verse is that the daughter who has a 
brother does not inherit the father’s property ; but he performs her marriage, 
as laid down by Yajfiavalkya in the text ‘ asamnkrlasfv mmskiiryah, eh'.' 
(2. 124). (Sayn'jnhha^ija.) 

83. 1. 7-1 g^r i 

Usas goes towards the Sun, just as the brotherless girl 
goes to her father (for offering Shraddha).— (iSffwda, 1. 124. 7.) 


84. 17. 15.] gfviqiT i % g*?: 

JT5ifr^ I 

The Appointed Daughter is known as the third (son) ; — 
having no brother, she reverts to the male ancestors ; her 
sonship turns hack, - {Vasuthn, 17. 15.) [Quoted in Mituk- 
^ara, p. 690 ; VivEdaratnUkara, p. 559.] 


Notes 

‘ Trthjah,’—i.e., the .'\ppointed Daughter should be known as ‘the third ’ 
son. — (Mitakmra, p. 690.) 

The ‘ third ’ son is the Appointed Daughter ; she is equal to the ‘ Legitimate 
son,’ because she serves the same purpose as that son. — ‘ Pratlchlnam gach- 
chhati,’ — i.e., the ‘ sonship,’ being reversed turns back towards the father’s 
family. —{VivadaratHak'n'a, p. 569.) 


85 . stitiqfu “gf 

The father, having no son, having made offerings to Agni 
and Prajapati, shall give away the Appointed Daughter, after 
having made the agreement that the son (born of her) would 
be his.— According to some people, the daughter becomes 
Appointed by mere intention.— (Gattfama.) [Quoted in Apa- 
rarka, p. 736 ; Vivadaratnakara, p. 562 ; Viramitrodaya, 
p. 598.] 
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Notes 

‘ Made offerings, ete.’—i.e., having performed the Agnayi and the 
Prajapatya sacrifices ; even in the single SmSrta Household Fire ; or in the 
absence of this also, only worshipping Agni and Prajapati ; — so says Harihara, — 
‘ Sam vadyn,’ having entered into an express underslanding ; — ' Abhisandhi- 
this only reiterates the previous injunction . — ( Vitiadaralnakara, 

p. 562.) 


86. i 

Equal to the Legitimate Son is the son of the Appointed 
Daughter ; he would be the heir to his father, as also to his 
mother’s sonless father, to whom he would be like a son. - 
{Devala.) [Quoted in VivUdaratnalcara, p. 560-) 

87 . srm 

That grandson, who is born of a daughter after the 
express understanding, is another son, the Son of the Appoint- 
ed Daughter. — (Batidhayana.) [Quoted in Vivadaratnakar’U, 
p. 560.] 


Notes 

’ Abhijnpayamyai’—aiter the express understanding that ‘ the son born 
of her shall be my son ’ ‘ dauhitravi, ’ such a daughter’s son, grandson,— 

should be known as the son styled ‘ Putrikaputra ' ; — ‘ anyam,’ i.e., other 
than the 'Legitimate son.’ — The Kalpataru reads ' asydm,’ which makes 
the sentence more ea.sily comprehensible.— ( KjVorfaralnSifcaret, p. C60.) 

88. ^ i 

The son of this girl shall belong to me. — (FtsMM.) 
[Quoted in Vivadaratnalcara, p. 562.) 

Notes 

The brotherleas girl who is given away by the father in marriage by the 
process of ‘ appointing ’-with this formula - is the ‘ Putrika, ’ the Appointed 
D&aghter. — lVivadaratnakara, p. 662.) 
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89. *T5 9. 127.] f^f^r g?rt gBwm i 

Vi^^t rlsRR (v.l, %) U 

He who has no son may make his daughter an Appointed 
Daughter with the following words—" The child that may 
be born of her shall be the performer of my funeral rites.” — 
{Manu, 9. 127.) [Quoted in VivadaratnUkara, p. 561 ; DUya- 
bhdga, p. 144 ; Viramitrodaya, p. 598.] 

Notes 

The term ‘ svadha ’ stands for the shraddha and other after-death 
rites.— It is not necessary that the words herein stated should be the exact for- 
mula that is pronounced at the ' appointing. ’ Prom what Gautama has said it is 
clear that the daughter becomes ‘ appointed ’ even without the pronouncement 
of any definite formula. But with a view to guard against the contingency 
of the son-in-law raising difficulties in the surrendering of the son when bom, 
the present text has laid down that the father may " make his daughter an 
Appointed Daughter. ' ’ — ( Medhdtithi.) 

‘ Yadavatyam, etc .’ — The construction is that ‘ he should give away the 
daughter after having pronounced these words the verb ‘ dadyat ’ being 
supplied. — ‘ Svadhii ’ stands for the shraddha and other rites which it is the 
duty of the son to perform. — (SarvajrianSriiyana.) 

If a man has no son, he shall ' appoint ’ the daughter by making an 
explicit agreement with his son-in-law at the time of marriage, in the words— 
‘ If a son should be born to her he shall perform my shraddha and other after- 
death rites.' — (KuUuka.) 

The Appointed Daughter becomes entitled to inherit her father’s property, 
only through the son that may be born to her.— ‘ SBodAaAoraw,’ one who 
offers the funeral cake and other things.— In connection with the ‘ son of the 
Appointed Daughter,’ there is a peculiarity in regard to the A^takdshrdddha.— 
{Raghavananda.) 

‘ Anona vidhina ’ — in the following form of agreement.—' Putrikam,’ — 
the ‘ kan ’ affix denoting similarity, the term ‘ putrikd ’ means ‘ one who is 
as good as a son.’—' Svadhdkaram,' one who makes offerings of water, 
funeral cakes and other things.— The particle ‘ ft i ' should be supplied at the 
end. — (Nandana.) 

' Svod/iaftoram,’— performer of the shraddha and other rites.— 
iV ivadaratnakara, p. 562 ) 

The ' Appointed Daughter ’ is the offerer of the funeral cake only 
through her son. — {Ddyabhdga, p. 144.) 

What is meant is that the ' son of the Appointed Daughter ’ belmgs to 
the daughter’s father only if she has been given away on that express undet- 
Btanding.— But from the injunction that one should marry a gprl with a brother, 
it appears that the same is possible also when there has been no such expreu 
understanding. — (Viramitrodaya, p. 698.) 

P. 24 
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90. 8wg?wi] ws?r'»ir g *jt g?wg.f?Tr i 

^mfiratwsi^w f (I 

Sff^g^r ^'ar q?pi qi ( 
ftaft qi ai g g%«T ii 
f^i^wrg aw am aa# are?ft g^iT n 

The daughter who has been appointed like a son by her 
father,— either (o) in hia own mind,— or (6) in the presence of 
the king, the fire and the relations,- or (c) one who has been 
given to the bridegroom with a fee and a stipulation,— or 
(d) one who is given away on the death of her father,— is to be 
regarded as the Appointed Daughter. Such a daughter obtains 
an equal share in her father’s property.— (Brahmapuranu.) 
[Quoted In VivUdaratnUkara, p. 563 ; Viramitrodaya, p. 598.] 

91. ] afif qaiq%* 'ifi | 

as^ W5?35t9i gfsrer aqg ii 

Gautama has said that [the ‘ appointment ’ of the daugh- 
ter is made] after offering sacrifices to Agni and to Prajapati ; 
others however have held that by the mere intention of the 
sonless father, the daughter becomes an “ Appointed Daugh- 
ter.”— (5r/iaspaii.) [Quoted in Vivadaratnakara, p. 562.] 

Notes 

' Chintita ’-being thought of as an * Appointed Daughter.’— (Kivada- 
ratnakara, p. 66l!.J 


92. ] gflwt gqqf^ i gfqsBTgrrl 

1 

1 

The Appointed Daughter is like the son -says Prache- 
tasa ; her son shall offer the funeral cake to his father’s 

father, as also to his mother’s father Hence on 

account of there being a doubt, one should not marry a girl 
who has no brother.— {Shankha-Likhita.) [Quoted in Vivoda- 
tatnUkara, pp. 559*560.] 
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‘ Doubt ’—as to whether or not the daughter has or has not been so 
‘ appointed.’— (VivadarathSkara, p. 560.) 


93. ] gRistnit: g i 

wfsf Jj5n«Tf¥ r — 551^1^ \i 

The man knowing the law should give away the 
Appointed Daughter after having offered sacrifices to Agui 
and to Prajapati, by the Stlialipaka process.— The same should 
be done also at the giving away of the son (for adoption).— 
{JabUli.) [Quoted in AparSLrka, p. 736.] 

94. Rg 9. 140.J sfinstgers | 

g f^g^rtw: grft^ g ftg; fig: ii 


The son of the Appointed Daughter shall offer the first 
cake to his mother, the second to her father and the third to 
her father’s father.— (Man a, 9. 140.) [Quoted in VivUdarat- 
nSkara, p. 563 ; Vlramitrodaya, p. 599.] 


Notes 

The offering laid down here is different from the one prescribed in Mann, 
9. 132, where it is said that ‘ the son of the Appointed Daughter shall offer the 
cake to his father and to his mother’s father.’ — Some people read * tasya ' 
for ‘ tasydh ’ ; those who accept this reading offer the cakes, first to the 
Appointed Daughter (the mother), then to his own progenitor, and the third to 
the father of that progenitor. Under this view, there would be no offering 
of cake to the mother’s father. — {MedhStithi.) 

This text lays down the order of the shraddha-oSeiing. The first cake 
is to be offered to the mother, then to the mother’s father, and then to the 
mother's father’s father. This being done, if the person making these 
offerings is one whose progenitor has got no other son, then he shall make 
the offering also to his progenitor, the progenitor’s father and the progenitor’s 
grandfather ; as has already been said before.— (SarvajnanarSyana.) 

The son of the Appointed Daughter shall first of all offer the cake to his 
mother; the second to the father of that mother, and the third to the 
mother’s grandfather ; to his progenitor, to his father and to his grandfather, 
he shall offer the cake as already said before.— (Kullitka.) 

This text lays down the order of cake-offerings which is peculiar to 
the case of the ‘Son of the Appointed Daughter.’— ‘ Taej/a^’ stands, in 
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both places, for the mother. Thus there are three cakes to be offered-. 
(11 to the mother, (2) to the mother’s father, and (3) to the mother’s grand- 
father. In cases where the mother of the offerer is not an ‘ Appointed Daughter,’ 
he is to make the offerings to (1) the mother’s father, (2) to the mother’s 
grandfather, and (3) to the mother’s great-grandfather (i.e., none to the 
mother herself.) — {Raghaoananda.) 

(11 To the mother, (2) to the mother’s father, and (3) to the mother’s 
grandfather.- {Nandana. ) 


(3) Kbetraja — Soil-Born 

i 95. *ig 9. 167.] n I 

If a son is born of the wife of a man,— either dead or 
impotent or diseased,— who has been duly authorised, — that 
son is to be known as K^Uraja, ‘Soil-Born.’— {Manu, 9. l&I.) 
[Quoted in VivWlarainakara, pp. 555-556 ; Vlramitrodaya, 
p. 605 ; Smxtichandrika, p, 667.] 

Notes 

‘ Diseosed,’— suffering from some incurable disease, such as consumption 
and the like.— (UfodAotitAt.) 

‘Talpa' is wife the son begotten on her by her younger brother-in-law, 
or by a Sapinda, or by a man of the same caste ; — ' Svadharm Bna,’ ' duly ' — 
i.e., in accordance with the rules laid down in connection with the begetting of 
Kfitraja sons, — such as the man should besmear his body with clarified 
butter and so forth . — (Sarvajha lardyaya.) 

That son has been declared by Manu and others to be ‘ Soil-Born ’ who has 
been begotten on the wife of a man who has died, or is impotent or is suffering 
from some such disease as prevents him from procreation, — the wife being 
duly authorised by her elders —in accordance with the rules of Niyoga, such 
as ' smearing with clarified butter,’ and so forth.— (/ir«ff5/i:a.) 

The ‘ Soil- Born ’ son is defined here — ‘ Pramlta,’ ‘Dead,’ includes also 
the outcast and the rest; — ‘Kllha,’ ‘impotent,’ stands for inability to 
beget children ; it is thus that the Pdndavas became included. The ‘ K^etra ’ 
‘ Soil,’ here stands for the wife . — ( Rdghavananda.) 

‘ Talpajah,' born of the wife. — ‘ Svadharmnna,' the man having be- 
smeared himself with clarified batter.— (RSmackandra.) 

‘Talpa,’ wife.—' Vyddhi ’ here stands for such disease as is incurable. - 
‘ Svadharmena,' such as ‘ smearing with clarilled butter ’ and the like,— 
{V ivddaratndkara, p. 655.) 

So long as the husband is alive, though unable to beget children, ‘ authori- 
sation ’ is necessary by the husband as well as the elders ; after his death, it is 
by the elders only.— ( Vlramitrodaya, p. 606,) 
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9t). 2. 128.] '§ 51311^3 1 

The Soil-Born son is that begotten on a man’s wife by 
another person who may or may not be of the same gotra. - 
{YUjnavalkya, 2. 128.) [Quoted in VivadaratnUkara, p. 556 ; 
Madanaparijata, p. 650 ; Vlramitrodaya, p. 596.] 


Notes 

The ‘ Soil-Born • son is that begotten on a man's ‘ kfetra ’—wife— by 
another person who may be a Sagotra of his, or not,— in the manner of 
‘ Niyoga.’—(VishvarJipa.) 

When on the ' ki<etra ’ — wife- of one man a son is begotten by another 
who is a Sagotra or some other relative of the woman’s husband, --that son 
is the ‘ Soil-Bom ’ son of that husband.— fAparar/ca.) 

' Itardna,’ — the son begotten by the younger brother-in-law, or a Sapintla, 
is the ' Soil-Born,’ [in the manner prescribed for ‘ Niyoga,’ adds the Balam- 
bhaili].—(Mitakiara.) 

The son begotten on the wife of one man by another -v/bo may or may 
not be his Sagotra—vfho has been ‘ authorised ’ by ‘ Niyoga,' — is the 
‘ Soil-Born ' son of the husband of the wife. — In a case where there is an 
understanding between the two men to the effect that the son born shall 
belong to both of them, the son belongs to both : this is what is meant by 
Yiijfiavalkya’a text 2. 127 it has been declared by Manu (9. 53) also—’ If the 
seed is given for the purpose of sowing, after the acceptance of a compact, — 
in that ease both, the owner of the soil and the owner of the seed, are regarded 
to be sharers of the produce.’— (V/ramitroioj/a-TiA'a on Yajiiavalkya-.) 

‘ Sagotra ’ here stands for the Sakiilya; smi ' itnreia’ for a man of a 
superior caste. — {Vivadaratriakara, p. 5-56.) 

The son begotten according to the Ntyogo-process, by a person belonging 
to the same caste, or by one belonging to rhe same gotm, or by a Sapinda, or 
by the younger brother-in-law,— is the ‘Soil-Born’ son.— {Madanaparijata, 
p. 650.) 

In the foregoing text Yajnavalkya has spoken of the ‘ Soil-Bom ’ son as 
‘ begotten according to the Niyoga-process,’ which indicates that the son 
should be begotten by the younger brother-in-law and the rest only when 
‘ authorised’ by their elders, and that too in the manner prescribed for ‘Niyoga.’ 
The begetting of the child in any other manner would involve sin,— The ' Soil- 
Born ’ son, described in Yajnavalkya, 2. 127, and in Manu, 9. 63 is called the 
' Dvyamu^yayana’ ; though he is born of the ‘body’ of the progenitor 
(who supplied the seed), yet, by reason of his not being begotten on his ‘ own 
wife,’ he is inferior to the .Aurasa, ‘Body-born’ son —( Virawitrodaya, 
pp. 599-600.) 
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97. 1T3 9. 191).] ^Fwi^rrspreuRi [v.?.,HsgjTH^?i]i 

H?! irntR ?rtet JTf^n?^ ii 

In the case of a man dying childless, if an issue is raised 
from a member of the same Gotra, all the property that there 
may be shall be delivered to that child.— (Maww, 9. 190.) 
[Quoted in Apavarha, p. 742 ; Vivcidaratnakara, p. 589.] 

Notes 

If an issue is raised from a Sagotra, even by an unauthorised wife, — 
that issue, having no other ‘ family, * will receive the property of the husband 
of that wife.— Some people have held that this refers only to a Slmdra woman ; 
according to these people, Ihe ' Gudhaja, ' ‘ Kanina ’ and ‘ Sahodha ’ sons also 
are permissible only for the S/iudra, not for the Brdhmana and the rest. — 
{Sarvajhanardyana.) 

If the wife of a man who has died without issue, on being authorised by 
her elders, raises a son from a man of the same Gotra, according to the rules 
of N iyoga, — than, whatever property might have been left by the dead person 
shall be delivered to the said son. Though this has already gone before (y. 69) 
yet it is reiterated here for the purpose of adding the ' Sagotra ' to the list of 
‘ authorisable ’ persons, and also for the purpose of asserting the son’s title 
to the inheritance. — {Kulluka.) 

Reiterating what has gone under 9. 69, Manu here declares that the pro- 
perty of the widow should be given to this posthumous son.—' Ahdret,' i.e., 
should raise after widowhood . — ‘ Dhanam,’ — the property referred to is what 
has been spoken of under Manu, 9, 146 ; the only difference being that under 
the previous verse it was the progenitor that is to deliver the property, while 
under the present text, it is the widow that is to deliver it.— {Raghavananda.) 

What is stated here is a rule alternative to that under which the property 
of the childless man is to go to his brother. — ‘ SagotrSt,' i.e., from the younger 
brother-in-law and others. — ‘ .rf A57'0t ’ should raise, produce; ‘ Pat ni ’ (the 
widowed wife), ‘with the authority of her elders,’ — these two terms have 
to be supplied.— (.tVandowo. ) 

‘ Tasmai,’ to the child.— (Aparorfco, p. 74a) 

The wife of the man who has died childless shall raise an issue ‘ from a 
Sagotra, i.e., either from her younger brother-in-law, or from some other 
Sapinda ; and she shall deliver to that son, and not take for herself, whatever 
property there may be that belonged to her husband. — Such is the explanation 
given by the Partjofa.— The author of the Prakdsha, on the other hand, 
explains the meaning to be that ‘^he king himself shall invite the Sagotra to 
raise the issue and also deliver the property to the child.’ In the final result 
there is no difference between the two courses.— { Vivodoratnoftora, p. 589.) 

98. Riff 12. 57.] 

^rwTtfsr ] sfhi 
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If a man's seed is sown in another man’s soil, with the 
permission of the owner of the soil, -the child that is born 
belongs to both, the owner of the seed as well as the owner of 
the soil. — {Narada, 12. 57; Katyaya'na.) [Quoted in Dayahhaga, 
p. 48 ; Axtararha, p. 733 ; Vivodaratnakara, p. 557 ; Vlra- 
mitrodaya, p. 604.] 


Notes 

The child belongs to both if there hasbeenanag^reementtothateffect.— 
{Viramitrodaya, p. 604.) 


99. ^ gr i 

« [»./., flrfqq^r] 

11 

V. 

If a son is begotten on the wife of a man who is dead 
or impotent or diseased, by another person who has been 
authorised, that son is the SoU-born son. He has two fathers 
and two Gotras, and he is entitled to offer ShrUddha to, and 
inherit the property of, both the ioXlners.—iBaudhayana.) 
[Quoted in Dayabhaga, p. 48 ; Vivadaratnakara, p. 556 ; Vlra- 
mitrodaya, p. 605.] 


Notes 

The meaning is that the ‘Soil-born' son is that begotten on the wife of 
the impotent and the rest, by another man authorised by bim.— {Dayabhaga, 
p. 48.) 

One who is begotten by ‘anya,’ i. e., the younger brother-in-law and the 
rest.— ‘Ovtptta’— this compound has not taken the ‘Kap’ afHx added at the 
end, because the rules regarding these affixes to be added to compounds are 
not obligatory.— ‘Z>oipotr<i/i,’ bearing the Gotra of both the fathers. — 
‘SvadKS,’ offerings made to Pit rs— {Vivadaratnakara, p. 666.) 

100. ii 

The son begotten by a Sapinda, or by a man belonging to 
the highest caste, on an authorised woman, is the Soil-born, 
the second kind of son. — (Vifnu.) [Quoted in Vivadaratnodcara, 
p. 556.] 
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Notes 

‘Authorised’ —by her husband, or by her elders.— ‘Second,’ i.e., slightly 
inferior to the Body-born or legitimate son. ( VivadaratnSkara, p. 665.) 

101. gifea ] I 

If there is no Legitimate Son, the second is the Soil-born 
son, begotten on the authorised wife. - {Vaai^thd.) [Quoted in 
Vivddaratnakara, p. 555.] 

102. ] sr it ^ =51 3?^ i 

er^gf ii 

The soil could not be productive without the seed ; nor the 
seed without the soil ; hence the child legally belongs to both, 
the progenitor and the mother. - (Narada.) [Quoted in Vivada- 
ratndkara, p. 581.] 

103. n, p. 40.] 'H'lftjil sflagti?e’ i 

The seed sown in another man’s soil belongs to the owner 
of the soil, — say the Teachers ; — the mother is only the 
containing bag ; the child belongs to the man with the seed,— 
say others it belongs to both-says Kautilya. -(Art/m- 
ahdatra II, p. 40.) 

104. g^g^g gr ^ girg: i 

gal I ^la gRi 

f asg^gg n 

With due care you should preserve your line. — Never let 
the seeds of others be sown in your soil ; the son belongs to 
the progenitor ; the sower of the seed makes such a child 
useless in regard to spiritual results. --(Apasfam6o.) [Quoted in 
Vivddaratnakara, p. 577.] 

Notes 

■AproTOaftS/i’.— i.e., without carelessness.— ‘I,i»e,’ the line of descend- 
ants, consisting of the son, the grandson and the rest.— ‘May the seeds of 
others never he sown in your soil.’— ‘The son belongs,’ - i.e., is of use-‘to the 



VARIETIES OF SONS 193 

progenitor,' i,e., to the owner of the seed. — ‘Samparaye ,’ — in regard to 
spiritual results ; — ‘nioghani,’ useless. — (VivadaratnSIcara, p. 577.) 

105. Tig ] ?rggf g5(*i»?n?T i 

gaiwifR sEfn^niH i 
?r^sr f^Rjin sira: n 

With a view to beget a son, the younger brother*in-law 
or a Sapmda or a Sagotra, besmeared with clarified butter, 
shall, with the permission of the elders, approach the childless 
woman ‘in season.’— The son born in this manner would be 
the Soii-6om son.— (Manu.) 

106. ^ i 

The child always belongs to the owner of the soil,— such 
is the declaration of the Veda some sages declared that the 
child belongs to the mother.— The DvyamusyUyana son (in 
making offerings) names both the fathers. —{Shankha-Likhita.) 
[Quoted in Vivadaratnlikara, p. 681.] 

Notes 

‘ Doyamu^ ,aya-ia ' is the child with two fathers.—' anwnantrayate,’^ 
names both the fathers in reference to the one and the same cake that he is 
offering. — {Vivadaratnakara, p. 581.) 

107. Hg 9. 52-53.] 5 i«it i 

[I’.i., 1) 

es> ^ II 

If, between the owner of the soil and the owner of the 
seed, there has been no compact regarding the produce, then 
the crop belongs clearly to the owner of the soil ; —the recep- 
tacle being more important than the seed.— If however the 
seed has been given for the purpose of sowing, after the accept- 
ance of a compact, — in that case, both, the owner of the soil 
and the owner of the seed, are regarded as sharers of the 
produce.— (MaKU, 9. 52-53.) [Quoted in Mitdk§ara, pp., 677-678; 
Paraaharamadhava, p. 350 ; Vvramitrodaya, pp. 599-600 ; 
Vivadaratrtdkara, p. 557.] 

F. 25 
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Notes 

The term ‘ Kriya ' stands for the compact, the agreement, to the effect 
that ‘ this shall be so and so ’ ; when such a compact has been accepted, and the 
seed is given for the purpose of raising the crop, — then of this crop, both are 
sharers.— (MedAaftthi.) 

‘ Phalam anabhisandhaya ’ — ^without entering into a compact to the 
effect that ‘ the produce shall belong to both of us equally, ’ — if the owner of 
the seed proceeds to act (and sow the seed), — then the ‘ artha, ’ i.e., the 
produce— belongs to the owner of the soil. ‘ Pratyah^am,’ ‘clearly,’ i.e., 
as is the popularly recognised practice.— ‘ Afore important,’ as a basis of 
ownership,—' Kriyd, ’ compact, to the effect that ‘ the produce shall belong 
to both of us equally ’ ; if a soil is made over to another man on this understand- 
ing, for the purpose of sowing (Sarvajnanardya'ia.) 

‘ The child that shall be bom of this woman shall belong to both of us ' 
where such a compact has not been made, there undoubtedly, the child belongs 
to the owner of the soil. In the manner described, the soil is more important 
than the seed.— In case the owner of the soil makes over the soil for the sowing 
of the seed, after having made the compact that ‘ the child that is born shall 
belong to both of us,'— of the child in this case, both, — the owner of the soil and 
the owner of the seed,— have been declared to be sharers. — [KttUuka.) 

If there has been no such agreement as that ‘ the child shall belong to 
both,’— because the owner of the seed has been prompted by mere lust, and 
because ‘ the receptacle is more important than the seed,’— the conclusion is 
[that the produce belongs to the owner of the soilj. —On the other hand, if there 
has been a compact, the produce belongs to both,—' Kriya’ is agreement, to 
the effect that ' the child born shall belong to both of us ’ ; in cases where the 
owner of the soil makes over the soil for the purpose of sowing the seed, after 
such an agreement has been entered into, the child has been found, in actual 
practice, to belong to bot\i,~{Raghavananda.) 

When a man sows his seed in any another man’s soil without entering 
into any such compact as ‘ so much of the produce shall belpng to the owner of 
the soil and so much to the owner of the seed,' — he acts only for the benefit 
of the ow’ner of the soil ; and among cultivators it is found that ‘ the receptacle 
is more important than the seed ,’ — ‘ Kriyabhyupagamdt,’ if the owner 
of the soil has consented to the owner of the seed sowing the seed in his soil, — 
then the ‘ artha,’ i.e,, the produce, in the shape of the seed, which is sown, — 
of that both are sharers.— (Afandawa.) 

Phalam anabhisandhaya,’ without entering into any such compact as 
‘.the produce shall belong to both of us eqaally.’-' KriyUhyupagamdt,’ 
after the compact has been made, — if the seed is given, — both are sharers. — 
{Kdmachandra.) 

Phalam anabhisandhaya,’ — wi&out making any such compact as ' the 
child born shall belong to both of us, ’ — if one begets a child on another man’s 
wife, that child belongs solely to the husband of the woman ; because ‘ the 
receptacle is more important than the seed, ’-as is found in the case of cows, 
horses and other animals.— In a case where the owner of the soil has made over 
the soil to the owner of the seed fra: purposes of sowing,— after having made 
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the compact that ' the child bom shall belongs to both of us,’— of the child born 
of that soil both— the owner of the soil and the owner of the seed — have been 
held— by the great sages— to be sharers.— (Mitofcfara, pp. 677 —679.) 

In case where the other man (the owner of the seed), though having a 
son of his own, begets a son on another man’s wife, after having made the 
compact that ‘ the child that is born shall belong equally to both of os, ’—that 
son shall be a son to both men. — {V ivadaratriakara, p. 556.) 

In a case where without making any such compact as that ‘ the child born 
shall belong to both of us,’ the owner of the seed begets a child on another 
man’s wife, that child belongs to the owner of the ‘ soil, ’ not to the owner of the 
seed; w\c& ‘the receptacle is more important than the seed’ as has been 
found in the case of cows, horses and other animals. — In a case however where 
the said compact has been made, and then the soil made over to the owner of 
the seed, for the purpose of sowing,— then of what is produced in that soil, both, 
the owner of the seed and the owner of the soil, are owners.— (Faros ftara- 
madhava, p. 350. ) 

In a case where a child is begotten on another man’s wife, without any 
compact as to the ‘ produce,’— the child belongs to the owner of the soil ; 
as is found to be the case among cultivators ; ... the reason for this is that 
‘ the receptacle is more important than the seed,’ as is found in the case of 
cows, horses and other animals. —In ordinary practice, if a man has lands, 
but no seeds for sowing,— and another man has the seeds but no lands,— the 
two come to the understanding—' You have lands and I have seeds,- let us culti- 
vate the lands and the produce shall belong to both of us ' having made this 
compact, both become sharers in the produce.— In the same manner, in the case 
of the Dvyamusyayana son, if there has been a compact to the effect that 
‘ the child that is born shall belong to both of us, ’ before a man sows his seed 
in another man’s ‘ soil,’- then the child that is born belongs to both men ; and 
it is by reason of his having both men as his ' fathers ’ that the son is called 
‘ Dvydmu^ydyana.’—Thaa the upshot is that it is only in cases where there 
has been a compact that the owner of the seed has a claim on the son, 
who, on that account, becomes a Dvyamu^yayana ; the claim of the owner of 
the soil, on the other hand, over the K^etraja son remains intact in both 
cases.— {Viramitrodaya, pp. 699-600.) 

108. 9. 59-60. ] twsrr i 

II 

On failure of issue, the woman, on being authorised, may 
obtain, in the proper manner, the desired offspring,— either 
from her younger brother-in-law or from a Sapinda. - He who 
has been authorised with regard to a “widow” shall, anointed 
with clarified butter, and with speech controlled, beget, at night, 
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one son, — and on no account a second one.— (MawM, 9, 59-60.) 
[Quoted in Mitaksara, p. 680 ; ParUsharamadhava, p. 350 ; 
Vlramitrodaya, p. 601.] 


Notes 

This text enjoios the practice of * Niyoga ’ hemmed in by all its restric- 
tions .... The term ‘ Santana ’ here stands for the son ; as regards the 
daughter, she is regarded as * Santana ’ only when she has been ‘ appointed,’ as 
it is only then that she ‘carries on’ (Santa7ioti) perpetuates, her father’s family, 
which is not done by the daughter in ordinary circumstances.— The ‘ failure’ 
of such ‘issue’ consists in no son being bom, or in a son, though born, dying 
oS, and in the ‘non-appointment’ of the daughter.— That the ‘authorisation’ 
of the woman is to be done by her ‘elders,’ we learn from other Smrti-texts ; in 
fact, theveiyname ‘Niyoga’ suggests the idea of aiithoi'isation ; and authori- 
sation can proceed only from a superior. . . . The elders in this connection 
would be the mother-in-law, the father-in-law and other persons belonging 
to her husband’s family,— and not the woman’s own father and other relations. 

. . . The Mahabharata also shows that ‘authorisation’ can proceed only from 
the woman’s relations on the husband’s side. It is for this reason that there is 

to be no ' authorisation ’ when the husband’s brother’s son is there 

‘Desired offspring,’— i.e., an offspring capable of fulfilling his duties ; hence 
in the event of a girl or a blind or deaf son being bom, the process of ‘ autho- 
risation’ is to be repeated.— no significance attaches to this term; 
as the rule is applicable also to the case of the woman whose husband is 
alive, but subject to such disabilities as hnpotence and the like. That such 
is the meaning is clear from what follows in Manu, 9. 63 .... What is meant 
is that 07dy one — never a second— ‘K^Hraja’ son is to be begotten. But the 
next verse (9. 61) permits a second attempt in the event of the first having 
proved futile.— (flfed/iotitfci,) 

'Devarat, ’ from the husband’s uterine brother ;— failing him, from a 
Sapinda, i.e., a ‘devara,’ husband’s younger brother, who is a mere ‘Sapinda,’ 
or from the husband’s step-brother, or from his maternal and other 
cousins.— ‘Sajn//a/f,’ in the manner of anointing with clarified butter and so 
forth.— ‘AwtAorised,’ by her husband or aMers.— DesU-ed offspring,’ i.e., a 
son, not a girl or a eunuch. This implies that if a son is not born, the process 
should be repeated.— ' Vidhavd’ — stands here for one who is without a husband 
capable of begetting children.— It is the opinion of some people that the process 
should not be repeated.— (SaruaJHanarayana.) 

If there is no offspring, the woman, being authorised by her husband or 
other relatives, shall obtain the desirnd offspring from her husband’s younger 
brother or from some other Sapinda, by approaching the man ‘anointed 
with clarified butter, etc., etc.’ — The terra 'desired' implies that if she obtains an 
incompetent son, she may approach the man again,— The term ‘Vidhavd’ stands 
for one who has no husband capable of begetting children ; as even when the 
husband is living, if he is incompetent, the other man, on being authorised by 
the incompetent husband and other elders, shall anoint bis body with clarified 
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butter, and keeping silent, he shall beget a son at night never a second one.-^ 
(KullTtka.) 

‘Samifak,’— honestly.— The woman is to be approached only till a son 
is bom.— The term 'desired' excludes the eunuch and other incompetent sons.— 
The second verse lays down the procedure of Niyoga.— In the word ‘ Vidhava,' 
the term ‘ dhava’ stands for the husband capable of accomplishing the wife’s 
secular as well as spiritual weffare and the ‘Vidhava’ therefore would be a 
woman who has no such husband as is competent to beget children. — 'Autho- 
rised'— hy eXAevs . — The implication of this text is that an impotent man can 
in this manner have a ‘son’ through his wife— (BopliavonamZa.) 

The text lays down what should be done under abnormalcircumstances.— 
'Authorised,' by her elders "on failure of issue,’ in the event of the 
husband having no son . — ' Vidhava’ means ‘one whose husband is useless,’ i.e., 
incapable of begetting children (Nandana.) 

By ‘VidActva’ here is meant one whose husband, by reason of impotence, 
or disease, is incapable of begetting children; e.g., Kunti who, though her 
husband Pandu was alive (had reoonrse to Niyoga.)—{,Rdmachandra.) 

Mitdlcqard (p, 650), Paras haramadhava (p. 350) and Vlramitrodaya 
(p. 601) quote these texts as describing the practice of 'H iyoga’ which, they 
say, is meant for such women as have lost their husband after betrothal only, 
and not for fully married women, in whose case the practice is definitely 
forbidden in the verses that follow these. This view is also supported by what 
fallows in Manv, 9. 69, etc., etc. 


109. Bg 9. 64.] nrft i 

w ffg: wsirasr? ii 

By twice-borns the widow shall not be “ authorised ” 
in regard to another man ; by “ authorising ” her in regard to 
another, they would be violating the eternal law.— (Monti, 
9. 64.) [Quoted in Mitak§ara, p. 680 ; Para$haramadhava, 
p. 350 ; Viramitrodaya, p. 601.] 

Notes 

This is the prohibition of the practice of ‘ authorisation ’ which has been 
sanctioned in the foregoing texts. —In this connection, some people have held 
the following view: — “Inasmuch as this text contains the term ‘widow,’ it 
prohibits the practice with reference to the woman whose husband is dead ; so 
that the impotent husband may still ‘ authorise ’ his wife ; both the sanction (in 
the foregoing texts) and the prohibition (in the present text) would thus have 
distinct spheres of application (and there would be no inconsistency between the 
texts)."— The correct view however is as follows : —The text that sanctions the 
practice mentions the failure of issue as the occasion for it ; and as a matter 
of fact, this occasion is present in both cases, . . Then again, a woman is called 
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‘ Vidhava ' (widow) when she ceases to have any intercourse with her ‘ dhava,’ 
husband ; and this condition also is present in both cases, —in that of the 
husband being dead, as well as in that of hia being impotent or diseased. . . Thus 
the sphere of application of the two texts being the same, we must take the 
case as being one of option, Tliis option is possible only in view of the obligatory 
character of the duty of begetting children. . . She who would not have recourse 
to the practice of Niyoga would fail to obtain the benefits that would be conferred 
by the son ; and if she has recourse to the practice with a view to obtaining those 
benefits, then she would be transgressing the prohibition, and this act would 
stand on the same footing as the performance of the Shyena sacrifice, which 
is performed for the special purpose of encompassing the death of the enemy, 
and involves the transgression of the prohibition of killing . . . Our opinion is 
that judging from the instance of VySsa and others it has to be admitted that, 
in the begetting of the K^vtraja son, if one acts according to the behests 
of elders, there can be nothing wrong.— {Medhatithi.) 

Having described the practice of Niyoga in the foregoing texts, the 
author proceeds to forbid it. The Brahmana and the rest should not “ autho- 
rise " a widow in regard to any man other than her husband, such as the 
younger brother-in-law and the rest. By authorising her, they would be 
destroying the eternal law of a woman having only one husband..— (ffulisfea.) 

The present text is meant to preclude the notion that the sanction of the 
practice of Niyoga carries with it the sanction of the remarriage of the widow 
also. The meaning is that the widow is not to be made over to any other 
man— save the person who has been authorised to beget one son on her. 

‘ Autftor is iwfli ’ here stands for regular formal marriage ; otberwme the pre- 
sent text would be inconsistent with what has gone before,— one sanctioning 
the practice of Niyoga and the other forbidding it.— ' Dhar mam,’ the law 
relating to woman having only one husband.— (fSojrftavonanda.) 

The practice of Niyoga that has been sanctioned in the foregoing texts 
is such as cannot be properly carried out by the men of the present day ; and 
hence it should not be done, — ‘Aniyaantin,’ other than the husband. —* .Sana- 
tanam,’ prescribed in the Veda, — ‘ the law that a woman should 

not have more than one husband. —(.Nandana.) 

‘ Anyasmin’ -a, person other than those who have been specially named 
as suitable for Niyoga {liamachandra.) 

The practice of Niyoga sanctioned in the foregoing texts is meant for those 
cases where the man to whom the girl had been betrothed has died— before the 
regular marriage ; and the present text forbids the practice in the case of girls 
who have lost their husbands after the regular marriage has been performed. — 
It will not be right to regard this (sanction and prohibition) to be a case of 
option ; as the authorising person has been censured, and unchastity has been 
deprecated in woman ; in fact Manu (5. 161) has forbidden recourse to another 
man, even for the purpose of securing a son. The Niyoga that is really 
sanctioned is What is described by Manu in the verses 9. 69-70, where it is 
declared that ‘ when the man to whom the girl has been betrothed dies without 
being married, then the uterine brother— younger or elder— of that same man 
should marry her in the prescribed manner— of anointing his body with clarified 
butter etc., etc.’ ; but this ‘ marriage ’ is only for this special purpose ; and the 
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child that is born belongs to the first (betrothed) husband.— 
pp. 680 — 684 ; ParashaTamadhava, pp. 350 — 351.) 

The Viramitrodaya, pp. 601—603, after a long discussion, comes to the 
conclusion that the practice is permitted only in eases where the man has died 
after (not the mere betrothal, but) the words conveying the gift of the girl to 
the man have been pronounced, and before the final marriage-rites have been 
completed. It is this case that is specifically mentioned in Manu, 9. 69-70. 


110. fig 9. GQ-YO.] 1%: i 

If the husband of a maiden dies after the troth has been 
verbally plighted, then her own brother-in-law shall espouse 
her in the following manner ; Having espoused (or approached 
according to Mitak^ara) her according to law, he shall 
meet her, who is pure in her vows, clad in white garments, 
once only in each period, until issue. —(Maww, 9. 69-70.) 
[Quoted in MUs,k§arU, pp. 682-683 ; ParUsharamadhava, p. 851 ,* 
Viramitrodaya, pp. 602-603.) 

Notes 

This text lays down a practice in connection with maidens which has the 
form of Niyoga. — 'After the troth, etc.,’ i.e., when she has been given away 
orally and accepted by the other party.— 'Espoused her.’—Ttda would be 
‘espousal' or ‘marriage’ only in name ; as in such cases the maiden would be a 
‘punarbku, ’ ‘remarried widow’ ; and even though ‘married, ’ she would not 
be a ‘wife’ in the real sense of the term ; her ‘marriage, ’ which is nominal, 
being for one definite purpose. — [Medhdtithi.) 

The sanction regarding the approaching of the brother-in-law is restricted 
to the case herein stated, — i.e., in the case of the maiden who has been only 
verbally betrothed ; and it is a mistake to regard it as pertaining to the married 
woman. — (Sarvajhanarayana.) 

While dealing with the subject of Niyoga, the author lays down certain 
peculiarities in regard to maidens. If the husband of a maiden dies after the 
giving away has been done verbally, her husband’s younger brother shall 
espouse her. —(Kulluka.) 

This refers to the case of the betrothed girl.— {Rdghavananda.) 

In the case of a betrothed girl, if the husband dies, what is to be done ?— 
These two verses supply the answer. — {Nandana . ) 

In the case of the betrothed maiden, if the husband dies, his brother shall 
marry her in the manner prescribed for marriage.— (iJomocAewtira.) 
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For the views of the Mitak^ara, PaTaBharatnadhava, and ylra- 
mitrodaya, see notes on foregoing texts. The view most favoured appears to 
be that— (ci) Verses 59 and 60 have provided a description of the practice of 
Niyoga (6) Verses 64—68 have forbidden the practice in the case of girls 
who have been regularly married ; — (c) Verses 69 and 70 sanction the 
practice in the case of girls widowed after betrothal and before regular 
marriage. 

111. — 

sRJi’g f^i: tnujit ii 

In this connection they quote the following : ' The man 
with two fathers shall offer the cakes, pronouncing the names 
of both over each cake ; there shall be three cakes for six ; 
by doing so one incurs no sin.— (Bawd/iai/ano.) [Quoted in 
Vivadaratnakara, p. 559 ; Vlramitrodaya, p. 605.] 

Notes 

‘Muhyati’ia equivalent to ‘Du^yati,’ incurs no sin.— ( Vivadaratnakara, 
p. 6S9.) 

'Six,’—i,e. (the two sets of) father, grandfather and great-grandfather. 
—(Vlramitrodaya, p. 605.) 

112. i 

I siT^sf 'Rqrfir ^ii 

^ I 

If the husband is living, they call the child his K§straja 
son, because there is no freedom (for the woman). If the 
husband is dead, the child is called Dvylinusyayana, ‘ ‘ the son 
of two ” ; because the seed had been sown with the permission 
(of the husband). The soil without the seed produces no crop ; 
the seed without the soil cannot grow ; perceiving these two 
facts, some people have held that the child belongs to both. 
Such sons offer the first cake to the progenitor ; at the 
Shraddha, two cakes are to be offered ; or both the names 
may be mentioned in connection with the same cake. — 
{HdTlta.) [ Quoted in Apararlca, p. 734 ; Vivadaratnakara, 
p. 557 ; Vlramitrodaya, p. 604.] 
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‘Anuptabljatvat' for ‘anuptabijatoat’) — because no seed has been 
sown by the owner of the soil. — [Apararka, p. 734. ) 

If the husband is living, the son, though born of another man, is called 
the K^etraja son of the husband why t— ‘because there is no freedom,'— 
i.e., for the woman. — If the husband has died,— though even then, there is no 
freedom for the woman, who has been ordered to maintain the sanctity of her 
husband’s bed, yet— the son that is bom is called ‘Dvydmu^yayaiia,’ the son 
of two men 'why l—'ayiriptabijatvat,’ because the soil has been sown with 
seed {with the permission of the ovtner ot the aoi\).— ‘Belongs to both,’ i.e., 
to the owner of the seed as well as the owner of the soil.— ‘iVtVvapr,’ i.e., at 
the Pitryajna sacrifice to forefathers. — ‘JSfeaptnde dvau,’ i.e., two names on 
each of the two cakes this is in accordance with the words of Apastamba — ‘If 
a man has two fathers he should name both in connection with one cake.’ 
— {Vivadaratnakara, p. 668.) 

If the owner of the soil is alive, they call the son his ‘K^etraja’ 
son the reason for this is -‘asvatantryat,’ ‘because there is no freedom,’ 
for the woman. -If the owner of the soil is dead,— even though then also 
there is no freedom for the woman, yet— the son does not belong to the owner 
of the soil only because ‘anuptabljatvat,' i.e., because the sowing of the 
seed by the owner of the seed must have been done with the permission of the 
owner of the soil.— The justification for this view is added in the next sentence— 
‘The soil without the seed, etc.’—‘Nirvdpe,’—&t the Pindapitryajha,— 
Dvyamu^yayana sons should offer a separate cake to each of the two fathers } 
—or both the fathers may be named with one and the same cake, i.e., two 
names with each of the (three) cakes (offered to the three ancestors, father, 
grandfather and great-grandfather.) — {Viramitrodaya, pp. 604-605. ) 

113. I 

The child belongs to one who has performed the sacra- 
mental rite— says Angirasa. — When the seed is sown with the 
consent of the owner of the seed and the owner of the soil, 
the produce belongs to both— says Ushanas.— (S/iati/c/ta- 
Lihhita.) [Quoted in Vivadaratnakara, p. 557 ; Viramitrodaya, 
p. 604.] 


Notes 

‘Mantra, tie' — i.e., one who has married the woman. — ■ ’ Dcidka,’ to 
both—' Shauyam the produce of the soil — ( Vivadaratnlileura, p. 607.) 


114. J q; i 

ql 5 q <fiQr ii 


F. 29 
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If a man raises a crop (in another man’s land) with 
the permission of the owner of the soil, both of them ai’e 
sharers in the produce ; as thei’e could be no produce if either 
of them were dhsQnt. —{Kutyayunu.' [Quoted in Vivamitro- 
daya, p. 604.] 

1 1 5. g5r i 

There is a difference of opinion as to the son belonging 
to the owner of the soil or to the progenitor.— (Tas^tSi/ia.) 
[Quoted in Vivadarathakara , p. 577.] 

116. 127.] I 

If a son is begotten by an authorised sonless man on the 
wife of another man, that son is legally declared to be the 
heir and offerer of Shraddha to both.— (Fainauaifeya, 2. 127.) 
[Quoted in VivadaratnUkara, p. 556 ; Parasharamadhava, p. 
350 ; Viramitrodaya , p. 599 ; sec. II, 205.] 

Notes 

If it is argued that ‘ Niyoija ’ having been forbidden for the Brnbrnana, 
there was no occasion for any such rule as that propounded in the text,— the 
answer is that it would be for the Ksattriya and other castes. — But in reality, 
Niyoya has been forbidden for the Brahmana female, not for the Brrihmana 
male ; so that there could be no Ksvtraja son for the Brahmaina ; but the 
Brahmana could certainly beget a son on a woman of the K^attriija and other 
castes (for the men of these castes). Hence there is nothing wrong in 
having had recourse to this kind of son, when there is no legitimate son.— 
(Vishvarui a.) 

When ‘ a man ’—the * brother-in-law or some such person — who also is 
sonless,— begets a son on the wife of another man ‘ K^vtri-,’ on the wife 
that son is for the benefit of both men and is called ‘ Dayami^yayana,’ and 
he inherits the property of, and offers Shraddha to both his fathers, -the owner 
of the soil as well as the owner of the seed -such being the teaching of the 
Dharmashastra. —[Apararka.) 

This text defines the ‘ Dvyamt^yaya-ia.' When, in accordance with 
Yajnavallcya, 1. 68, the brother-in-law (or a Sapiida or Sagotra,) who has 
no son of his own, begets, on being authorised by the elders, a son on the wife 
of another man,— that son is, under the law, the ‘ heir to,’—i.c., the inheritor 
of the property of — ‘ and the offerer of Shraddha to— both, the owner 
of the seed and the owner of the soil. The meaning of this is as follows : — 
When the brother-in-law or such other relative, having no son of bis own. 
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desires to have a son and thereupon, being ‘ authorised, ' begets a son on the 
wife of a man who also has no son, —then this son, who has two fathers and is 
called ‘ Dv!/a>m{«!/aya ia,' inherits the property of both his fathers, and also 
offers the Shraddka to both ; — but if the authorised person has a son of his own 
and begets the son solely for the benefit of the woman’s husband, then the son 
belongs to the husband only, not to the owner of the seed [and such a son is 
not called ‘ DviiTimuHnai/a'iii ' — says the BrilambhaUi\. Such a son does not 
always inherit the property of, or offer the Shrbddfui to, the owner of the seed 
he does so only when the son has been begotten on the express understanding 
between the tv/o men to the effect that the son shall belong to both,— as declared 
by Manu (9. 5Si ; in the absenee.of such an understanding, the son belongs to 
the owner of the soil (see Mann,^. 52V - This sanction of the practice of Niynga 
refers to cases where the girl has been only betrothed, etc., etc., (see above, 
under Afftrav, 9. 6'1).— 

When on the wi'"o of a.iothor i.ian, her brother-in-law or some other parsoi 
belonging to the same ora dili'erent iVi.tru, --authorised by the elders— begets 
a son^— this son legally inherits the entire property of, and offers Sltrad’lha 
to, both, the owner of the soil and the owner of lha seed. — (Vlramitrodaya- 
Ttka on ’ia.jnavalhya . ) 

When the brother-in-law or other relative has a son of his own, and begets 
the son for the woman's husband only, then the son belongs to the husband, 
and not to the owner of the seed. But even when the progenitor has a son, if 
the two men have entered into the compact that the son born shall belong 
to both equally, then the son belongs to both— as declared by Manu.— 
(Vivddaratiialcara, p. 55G.) 

When, on behrg authorised by the elders and others, the brother-in-law 
or other relative, having no son of his own, begets a son on the wife of another 
man who is sonless,— for the benefit of himself as well as the woman’s hus- 
band,— that son is one ‘ with two fathers,’ Di'i/amaj.^T/aj/O'ia ; and he inherits 
the property of, and offers Skraddha to, both the men. If however the begetter 
has a son already and begets the sou on the wife of another man entirely for 
the latter’s benefit, then the son belongs to the latter and not to the owner of 
the seed. — (Pardsharamadliaca, p. 3.50.) 

This text defines the DvaTjniH^ylinu'tu. Though to the begetter the son 
is ‘ body-born, ’ yet, being born of another man 's wife, he is inferior to the 
‘ legitimate son.’ — ( VJrainitrodaya, p. 599.) 


(4) Gudhaja— The Secretly Born Son 

117. 1 mi I i 

The Secretly Born is the sixth (kind of son) ; he belongs 
to him of whose wife he is born. — {Vimu.'l [Quoted in 
VivUdaratnakara, p. 566.] 
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1 1 8. 2.129.] srsga • 

The son born secretly in the house is declared to be the 
‘Secretly born.'— (Yajfiaval'kya 2.129.) 

[QvLOteAmMadanaparijata, p. 650 ; Viramitrodaya, p. 596 ] 

Notes 

This son is of the same caste as the mother, it being not known who the 
progenitor is. — ( VishvarVpd-) 

If a son is born to a man's wife in his house, ‘ secretly ’ — i.e., without its 
being known who the actual progenitor is,— that son belongs to the owner of the 
woman and is known as his ‘GiyiiA'ija,’ 'secretly born,' son. This son has been 
spoken of after the ‘ soil-born,’ because like this latter, he also has been 
begotten on a man’s wife by another man. — (A^pararka.) 

The ‘secretly born’ son is one bom secretly of a woman in her husband’s 
house. Such a son is to be regarded as a regular 'secretly born son’ only when 
it is known that he has been begotten by a man of the same casts (as the 
woman’s husband), even though it may not be definitely known fto the people) 
who the particular individual is. (The individual must be known to the woman : 
in cases where she has been approached by force and in the dark and does not 
know the caste or other particulars of the man, the son is a ‘ secretly born 
son’ only in name ; and such a son, according to some,, should be cast off. This 
son also belongs to the wife's husband 3alambhatt'i.]—lMitaksara.) 

When a son is begotten on a man’s wife in his own house, by another man, 
who, without ‘authorisation,’ has approached the woman by stealth, —this son 
is the ‘secretly born son,’— {Vlramitrodaya-Tika on Yuinavalkya.) 

When a son is secretly born to a woman in her husband’s house, begotten 
by a person whose identity is not definitely known, but who belongs to the 
same caste, he is the ‘secretly bom’ son. The progenitor would be ‘unknown’ 
only to the husband, not to the wife ; that he belongs to the same caste would 
also be known only through the woman. If the son were begotten by a stranger 
who approached the woman by force, and on that account she also did not know 
his caste, — then, in that case, it would be a ‘secretly born son’ only in name, and 
not commended, like the son previously spoken of. — [MarlanaparijUta, p. 651.) 

When the son is born in the house secretly of a paramour, who is subse- 
quently found to belong to the same caste, — he is the ‘secretly born son’ of the 
husband of that woman. That the paramour should belong to the same caste 
is indicated by Yajiiavalkya himself in 2.1S3.— {Viramitrodaya, pp. 605-606.) 

119. *13 9.170.] sfw !! ?i: ( 

H ??1^ ’em II 

If a son is born in a man's house, and it is not known whose 
son he is, — this son, secretly born in the house, shall belong to 
him of whose wife he is born.— (Maww, 9. 170.) [Quoted in 
VivMaratnUlaira, p. 566 ; Viramitrodaya, p. 605.] 



VARIETIES OP SONS 

Notes 


205 


If the mother were not known, then the caste also of the child would be 
uncertain. Because it has been declared by the ancients that ‘the caste of 
the child whose progenitor is not known can be ascertained from that of its 
mother.’ — The rule laid down in this text refers to a case where there is no 
suspicion regarding the progenitor being of a lower caste. In the event of 
such suspicion, there would be likelihood of ‘ an admixture in the reverse order ’ ; 
and in that case, the son would not be entitled to perform the function of a 
‘son.’— (Jlf^crfAati</).j.') 

‘Gr/tc’- in the house of the woman’s husband. Though it is known that 
the woman in her ‘periods’ had connection with several men of the same caste, it 
may not be known definitely by which particular individual the son is begotten ; 
though there is no suspicion of the man being of a lower caste.— The son 
belongs to the man of whose wife he has been horn.—i'Sarvajnanarayana.) 

When a soa is born to a W'omon living in the house of the husband, — 
begotten by another man, with regard to whom it is definitely known that 
he is a person belonging to the same caste, but it is not knov/n who the 
particular individual is,— this son, being secretly born in the man’s house belongs 
to that man of whose wife he has been born — (Ktillvku.) 

‘GrhP,’ of one’s own wife.— That son being born secretly in the 
house, belongs to the man of whose wife he has been born.— (/fa'jy/ioyuJiOJido.) 

The particle ‘tit’ is understood after ‘Icasya salt.' —[Nanda^ia.) 

The son would belong to the man of whose wife he is born. This son, 
born secretly in the house, is called the ‘secretly born son,’ - (Ramachandra.) 

‘ Tai paja/i, ’ born of the wife. Inasmuch as the 'owner of the seed’ is 
not known, the son would belong to the same caste as the mother. This 
would be so only in cases where there is no suspicion regarding the progenitor 
belonging to a lower caste ; in a case where there is such a suspicion, the son 
might be a product of ‘the admixture of castes in the reverse order,’ and as 
such, of no use to the father. -{Vioadaratnakara, p. 566 ) 

‘Na dm jriayvta, etc ' — t.e., though it is not known by which particular 
individual he has been begotten, yet it is known that he has been begotten by a 
man of the same caste.— l Viraniitrodaya, p. 606.| 


(5) Maiden-Born 

120 . 2 . 129 .] RIfriJTfgs: II 

That born of a maiden is the Maiden-born Son : and he 
belongs to his mother’s iatheT.—(Yajnavallcya, 2. 129. J 
[Quoted in Madanaparijata, p. 650 ; Virumitrodaya, p. 596.] 

Notes 

The progenitor being unknown, the son would belong to the same caste 
as his mother.— (Vis /iwtfrSpa.) 
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The son that is born of a maiden before she has been married is called the 
‘ maiden-born son ’ of his mother’s father, - such being the opinion of Manu 

and others This son has be^n mentioned after the ‘ secretly born sm ’ because 

he also is born of the man’s daughter who may he somehow regarded as ' soil 
belonging to the father, — and is to that extent similar to the * secretly bora 
son.’ — ( Aparlrka . ) 

The Kanhia is born of a maiden, -begotten by a man of the same caste ; 
and he belongs to his mother’s father. (The term ‘ Kanyaka,' ‘maiden,’ 
here does not stand necessarily for an unmarried girl ; it stands for a girl 
who has not had previous intercourse with a man ; so that the ‘ maiden-bcrn 
son ’ would be ‘ one born of a girl who has not had connection with her legally 
married husband’; hence the following remark -Bniamfi/irttU.] - This would 
be'the ease (7. e., the son would belong to the mother’s father) only if she is 
unmarried and living in her father’s house ; if, on the other hand, she has been 
married (but has had no connection with her husband), then the son belongs 
to her married husband. This has been clearly declared by Manu (9. 172). - 
(Mitok!;ara, pp. 691-692.) 

The son born of a maiden is the Kanina ; he is the son of his mother’s 
father, as declared by Visnu Futrl matamahastena, etc.’ In the event of 
there being no child born to the man who marries her, the said son shall belong 
to that man a\so.—{Vlramitrodaya-Tlka on Yajnavalkya.) 

The son begotten on a maiden by a man of the same caste is the ‘ maiden- 
born son.’ He is the son of his mother’s father, in case she is unmarried and 
staying in the father’s house ; in case she is married, the son shall belong to 
the man who has married her ; as declared by M.aTia.—{Madanap3rijata, 
pp. 651-652.) 

The ‘ maiden-born ’ son is one bom of an unmarried girl, from a man of 
the same caste ; he belongs to the father of the girl. If the girl has been 
married, then the said son would be the ‘ secretly born son ' of her husband ; 
as declared by Manu (9. 172).— What these te.xts mean is that the ‘maiden-born 
son ’ is one who is born of an unmarried girl while staying in her father’s 
house, from a paramour of the same caste, and belongs to his mother’s lather ; 
but this is contrary to what is asserted in the BralimapurUna. — ‘ The son that 
is born of an unmarried girl, from a man of the same caste, in her father’s 
house, is the maiden- born son of the man to whom she becomes married — 
also Ndrada—’ The maiden-born. . . is the son of the man who marries the 
maiden. ’ — Now, as regards the statement that ‘ the son born of an unmarried 
girl from a paramour of the same caste, in her father’s house, is the maiden- 
born son, ’ — there is no inconsistency between the two sets of texts ; but there 
is clearly an inconsistency in regard to the statement that ‘ the son belongs to 
the man who marries the girl ’ [ the other texts declare that he belongs to the 
mother’s father), while both Manu and Narada declare that he belongs to the 
man who marries the girl, and not to the mother’s father, — The author of the 
Mitdk^ara has sought to reconcile the two sets of texts by the remark that ‘ if 
the son has been born of an unmarried girl, he belongs to the mother’s father, 
while if he has been born of a married girl, he belongs to the man who has 
married her.’— But this is not satisfactory ; because in the latter case, inas- 
much as the son would not be born of an unmarried ^\, who alone could be 
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spoken of as ‘ Kanya,' ‘ maiden, ’—he could not be spoken of as ‘maiden-born. 
The term ‘ Kaiiyd, ' ‘ maiden, ’ cannot here stand for dauyhter in general ; 
as in that case there would be nothing to differentiate the ‘ maiden- born ’ from 
the ' aecrelly-born ' or the ‘ one obtained with the wife ’ ; because every girl 
would be the ‘ daughter ’ of soma person or the other. In any case the in- 
consistency with the text oft he Brahyiiapurari'i would be irreconcilable ; as 
it speaks definitely of the ‘ unmarried ’ maiden ; equally irreconcilable would 
be the inconsistency with Menu’s text. — The author of the Kaipalaru has 
only quoted the two sets of texts and has not attempted a reconciliation between 
the two contending views. There are texts of (ai Vasistha — ‘ Kaiilnaltpancha- 
mah, etc.,' — (6) of Narada— ‘ Ajiiatapitrko yastu, etc.,’— and (c) of Baudha- 
yana — ‘ Asamskrtamanatisr^tam, etc .’ — Our explanation is as follows: All 
those that speak of the ‘ maiden-born son ’ belonging to the mother’s father 
refer to cases where a man of the same caste has begotten the son on a girt who 
has not been given av/ay at all ; while those who speak of the son belonging 
to the husband refer to cases where the son is born of the paramour of the same 
caste after the girl has been given away verbally (betrothed), but has not quite 
attained the status of wife-hood which is brought about only when all the 
marriage-rites ending with the ‘seven steps’ have been completed. — In the 
passage from Mitdk^ard also (see above) the term ‘ anridha’ (unmarried) 
means ‘ whose marriage-ri .es have not yet commenced,’ and ‘ urih~i ' (married ) 
means ‘ whose marriage-rites have commenced.’ If the son were born after 
the completion of the marriage-rites, from a paramour of the same 
caste, he would be a ‘ secretly bom son ’ (and not a ‘ maiden-born son ’).— 
( Viram itrodnya, pp. 606—608. ) 


121. ng 9. 172.] 5 sf 1 

If a maiden secretly bears a son in her father's house, 
that son, born of a maiden, is declared to be maiden-born by 
name, and to belong to the man who marries her.— (Afawtt, 
9. 172.) [Quoted in Apararka, p. 736 ; Mitak^ara, p. 692 ; 
Madanaparijata, p. 652 ; Vlramitrodaya, pp.. 606. 608.] 

Notes 

There are three kinds of ‘maidens’ : -(1) one who has had no sexual 
intercourse with a male, (2) one who has dedicated herself to life-long service in 
temples, and (3) one who is still quite young. ... In the present treatise, the 
term is used in the sense of ‘ one who has had no sexual intercourse with a male.’ 
It will not be right to take the word to stand for ‘ one for whom the marriage 
sacrament has not been performed, ’ ... As regards the son called ‘ maiden- 
born,’ the very name indicates that the girl is still under her father and is 
devoid of the, sacramental rite of marriage. If the name ‘ maiden-born ' were 
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applied to the child not born of lawful wedlock, tiien the son ot the married 
woman also, begotten by a man other than the husband, would be ‘maiden-born.’ 
On the other hand, if the name indicated only the ownership of the father, then 
the son of the Appointed Daughter also would come to be called ‘maiden-born'. . . 
The meaning of the present text (‘ Pitrveshmani, etc.’) is as follows If the 
son fulfils the conditions herein stated he shall be treated in this treatise as 
■maiden-born ; and the question arising as to the person to whom such a son 
belongs, the text adds that the son born of’ the maiden belongs to the man 
who marries her. —Or the text may be taken, not as defining the particular 
kind of son, but simply as declaring his relationship ; the sense being that 
•the maiden-born son should he regarded as related to the person who marries 
the girl ’ ; so that the whole verse forms one connected sentence. The idea 
therefore that the present text supplies the definition of the ‘ maiden-born son ’ 
should be discarded.— Others have held that what is meant is that the name 
‘ maiden-born’ is not applied to every child of an unmarried ‘ maiden,’ it applies 
only to such a child as has been defined by Manu. — ' Medhnt ithl on 9. 135. ) 

‘ Pori hull, '—of the person who marries her.— This son inherits the property 
of his mother’s father also, if this latter has no son ; YSjfiavalkya having 
declared him to be ‘the son of h's mother’s father.’— This is also only in cases 
where the son is known to have been begotten by a man of the same or a 
higher caste. — [Sarvajhanardi/a'i a. ) 

That son whom the maiden in her father's house brings forth secretly, - 
should be known as the son of the man who marries that maiden, and as 
bearing the name ‘ maiden-born. ’ - {Kulltika.) 

‘ Vodhuh,’— of the man who marries the girl who has given birth to a son 
during maidenhood. Yajuavalkya’s words that ‘ the maiden-born son belongs 
to the mother's fathers’ means that if the grandfather has no son, his grandson 
inherits his property ; and hence they are not inconsistent with the words of 
Manu. - (Rdghauananda. ) 

The son is regarded as the son of the person who marries the girl, not of 
the girl’s father. — (Nandana.) 

The son born of the maiden should be regarded as belonging to the 
person who marries the girl. — {Rdmachandra.) 

The sense is that the son born of a maiden before marriage belongs to 
the man who marries her.— (Aparur/ro, p. 736.) 

The meaning is that if the girl has given birth to the son after 'she has 
been married {but before she has had connection with her husband), then the 
son belongs to her husband. —\Mitdk^ard.) 

The implication of the term ‘ Vorlhuh' is that if the girl is one that has 
been married, then the son belongs to her husband, —if she is unmarried, the 
son belongs TO the mother’s fathot. -(Madanaparifdta, p. 652.) 

If the girl,— who has been given away verbally, but who has not completed 
all the marital rites and hence has not attained the position of the ‘ wife ’ of the 
person to whom she has been given away,— gives birth to a son, that .should be 
known as 'maiden-born' by name, and as belonging to the man who has married 
the girl ; it is in this sense that the phrase ‘ in the father’s house ’ becomes 
justified; for immediately after the completion of the marriage, the girl 
enters the house of her hnshand.- (Viram-itrodaya, p. Co3.) 
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122. ] ^i^^ar Ncfea *i5r<if «ia t 

^'!if a amf?i: 5531: 11 

The maiden-born, one obtained with the wife, and the 
secretly born, — the man. who marries the woman is to be 
regarded as the father of these ; and they have been declared 
to be sharers in the property. — (Narada.) [Quoted in Vivada- 
ratnakara, p. 565 ; V%ramitrodaya, p. 606.] 

Notes 

If the woman’s father has no son of his own, then the ' maiden-born son ’ 
and the ‘ son obtained with the wife ’ belong to him ; if he has a son of his own, 
then they belong to the man who marries the woman if both (the woman's 
father and her husband) have no other sons, then the said two kinds of sons 
belong to both of them ; — so says the Parijata. — ( Vioadaratriakara, p. 566.) 


1 23. dr anm n 

If a man has intercourse with a girl who has been 
married and who has not been given away, the son that is 
born to her is the maiden-born son.— (Baudhayana.) [Quoted 
in VivddaratnUlcara, p. 565.] 


Notes 

‘ Asamskrta ’—for whom the marriage-sacrament has not been p3rforni- 
ed ; — ‘nnatisrijta,’ she who has not been given away, — {Vivddaratnl.kara. 
p. 565.) 


1 24. ^^3! ] 'tf fi: I ^ ?? 

qm [wj., 

gal ii 

The maiden-born is the fifth (kind of son). — If an un- 
married woman brings forth, through carnal lust, a son, in her 
father's house,— they say that son is the maiden-born son 
of his mother’s father. -In this connection they quote the 
following saying:— - “If a maiden, who has not been given 
away, obtains a son from a man of an equal status, — that son 
V . 27 
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becomes a son to his mother's father ; he shall offer the cake 
to him and inherit his pvoi^erty ■” —(Vasi^tha.) [Quoted in 
Vivadaratnakara, pp. 564-665 ; AparUrJca, p. 736 ; Vframitro- 
daya, p. 607.] 


Notes 

‘Kamat,’ through free love ; — ‘ apradatta,’ for whom the marriagre- 
sacrament has not been performed, — ‘ Tiilyatah,’ ‘of equal status,’ from a man 
of the same caste as herself. — (Vivadaratnakara, p. 665.1 

‘v4praflfcU5,’ ‘unmarried,’ stands here for the girl who has not been even 
verbally betrothed. This epithet indicates that when the maiden’s son is born 
to the girl after her betrothal— but before marriage — he belongs to the man 
who marries her. This is also rvhat is meant by Manu's text—' Pitrvss hmani 
kanya tu, etc.' (121, above) — {Apararka, p. 736.1 

■ 125. sru^Titir ] 3 sns: fqgg't i 

H Hr gsr: ii 

If a son is born to an unmarried girl in her father’s 
house, from a man of the same caste, that is, the maiden-horn 
son (rf the man who marries the girl subsequently.— (5ra/t7na- 
purana.) [Quoted in VivUdaratnalcara, p, 665} Viramitrodaya , 
R. 606.] 

126. ’ri’T? ] ; I 

Higrn?^ h fttsr || 

The maiden-born son of a foolish mother, and an unknown 
father, shall offer the cake to, and then take the property of, 
his mother’s father. — (Narada,) [Quoted in Viramitrodaya, 
P. 607.] 


(6 ) Born of a Remarried Woman 
127. ?i9ii«i5r ] 1 ^’ ?IT l 

When a woman, having abandoned her husband who is 
impotent or an outcast, takes another husband, — the son born 
to her is called Paunarbhava, Born of a Remarried Woman ; 
and he clearly belongs to his progenitor. — (ZiTafyai/ana.) 
[Quoted in Vivadaratnakara, p. 564 ; Viramitrodaya, p. 608.] 
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128. I 

The Paunarbhava is the fourth (kind of son). - ( Va- 
si§tha and Vimu.) [Quoted in Viramitrodaya, p, 608 ; 
Vivadaratnakara, p. 565.] 


Notes 

' Fourth ’—in accordance with order in which the sons have been 
enumerated in these two Smi tis - ( Viramitrodaya, p. G08 ) 

1 29- wg 9.1 75-1 7(i.] g 13JT qftcqfET I 

’uggawfJr: «Tfi; naucqmaisf^ gi i 
HI gsf: i&?q5i?Tiffa ii 

If a woman, abandoned by her husband, or a widow, 
of her own accord, marries again and bears a son, that son is 
called the Son of a Remarried Woman, - In case she be still 
a virgin, or having gone away comes back, she is fit to under- 
go remarriage with her second husband.— (Mantt, 9. 175-176.) 
[Quoted in VivUdaratnUkara, p. 563 : Viramitrodaya, p. 608.) 

Notes 

‘ Punarbhiitva,'— buying become the wife of another man. -The second 
verse lays down the procedure of Remarriage. — ‘ Virgin,' i.e., abandoned by 
the husband immediately after the performance of the marriage-ceremonies, or 
widowed immediately after the ceremonies ; — ‘ having gone away cornea 
back,’ — is the girl who has been betrothed by her father to one man, but has of 
her own accord gone over to another man and married him, and then returns 
again to the husband chosen for her by her father,— tu/n7e still a virgin.— 
‘ Second husband,’ — she is fit to undergo remarriage with the man to whom 
she has gone finally. I- rom this it follows that if the woman does not retain 
her virginity, she is not fit to undergo remarriage ; though, of course, in either 
case she would be a ‘ Punarbhu,’ ‘ a remarried woman.’— The son born to such 
a woman is called ‘ Paunarbhava ’ and he belongs to the owner of the seed. — 
(Sarvajhanaraya 7 a. ) 

The woman who has been abandoned-by her husband, or the woman whose 
husband is dead if either of these, on her own accord, becomes the wife of 
another man, and bears a son,— that son is the Paunarbhava son of the progeni- 
tor. — If the aforesaid woman is a ‘ virgin ’ and betakes herself to another 
man, she is fit for undergoing the marriage-sacrament with that man. Or, if a 
woman, having given up her first husband, has gone to the second man, and 
again comes back to the first husband, then she has to undergo the marriage- 
ceremonies over again with her first husband. — (Kulluka.) 
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If a woman, of her own accord, becomes the wife of another man, then 
returns to her first husband and then becomes a widow, —and then bears 
a son, that is, the Paunarbhava son and belongs to the progenitor. — The 
woman has abandoned her first husband in his boyhood, and returns to 
him when he has attained youth, — both of these men would be her ‘ Punarbhv,’ 
Remarried, husbands ; and with either of these it is necessary to go through 
the marriage-ceremonies. — The particle ‘ ca ’ is meant to include the non- 
virgin also , — i e., one who has passed her puberty. That both the virgin 
and the non-virgin are meant here is clearly stated by Ynpiavalkya- in the 
text — ‘ Aksata va k^ata vlipi, etc .’ — For abandoning her husband, a woman 
is to be devoured by dogs only when she does it through arrogance born of the 
influence of her relatives, — not when she does it through \\ist.—{Raghavananda.) 

‘ Fnnarbhuti’u,’- again becoming the wife of some one else.— The fitness 
for remarriage has been asserted in regard to the woman who retains her 
‘ virginity ’ ; ‘ gatapratyagatn,’ — i.e., who retains her virginity even though 
she has gone to and returned from her husband’s house . — ‘ Paunarbhavena 
bhartra,'~i.e., with a bridegroom who is himself a Pnnarbhu son of his 
father. — ( Nandana. ) 

‘ Punarbhutva ,' — becoming the wife of another man of the same caste. — 
The said remarried woman, if still a ‘ virgin,’— even though she has gone to, 
and returned, from her husband’s house, etc., etc~{fiSm.achandra.) 

‘ Bears,’— i.e., from a man of the same casta. — ‘ PunnrbhTitua,’— having 
remarried herself to another man. — {Vivadaratnakara, pp. 663-664.1 

The ' Punarbhv,’ ‘Remarried Woman,’ is of two kinds— (1) one who is 
remarried after having merely gone through the form of the marriage and still 
retaining her virginity ; and (2) one who is married after having been defiled, 
even before marriage, by carnal intercourse with men. That is why Ydjha- 
valkya has said ‘ Ak^atayam k^atayam va, etc.’ (below). — ( Viramitrodaya, 
p. 608.) 


130. 2.130.] warai ar sia: TWa: ga: ii 

That son is called Paunarbhava, the Son of a Remarried 
Woman, who has bean born of a woman who, retaining her 
virginity or otherwise, has been married again. —(Yaj«a* 
valkya, 2. 130.) [Quoted in Vivadaratnakara, p. 564 ; Madana- 
pdrijata, p. 650 : Viramitrodaya, pp. 5915 -608.] 

Notes 

See also Ch ip er III, Sec. 71. 

If, on the death of the husband, the woman still retains her virginity and 
is married again to another man, the son born to her is called ‘Paunar- 
bhava’ ;-alsowhen the woman has lost her virginity before remarriage.— 
iVishvarupa.) 

‘ Aksatdyam,’ — i.e., from the wife of a man who is impotent or sulfering 
from some disability, who, on that account still retains her virginity, and who 
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has been widowed, — or from a woman who has been married after having 
enjoyed carnal intercourse, and still lias her husband living, — if a son is born, 
he is called ‘ Paunarbhava. ’ — The ‘ I’unarbhU ’ has been defined as - ‘ the 
woman who is remarried, whether a virgin or non-virgin.’— (PSjnauHl/ci/a, 1 63.) 
These six kinds of sons have been mentioned first because they are all born 
of a “ soil ” which is in some way or other related to their ‘ father.’ The 
remaining six not being so born, are mentioned last. —{Apararkti. ) 

The • Pannarbhava ’ son is that born of a woman who, either a virgin or 
non-virgin, has been remarried, -from a man of the same caste. {Mitak‘<ar'ii.) 

‘Punarhhu is the woman who has been remarried ; when a son is born 
of such a remarried woman,— who has either lost her virginity by haying had 
intercourse with her first husband, or still retains her virginity by reason of 
not having had intercourse with her first husband, -that son is called ‘ Paunar- 
bhava'] and this son belongs to the progenitor, as clearly stated by Katy'- 
y&na. - ‘Tasyam paunarbhavo jato oyaJctaniutpiidakasya sub’. (Sec. 127, 
above) — (Viram i.trodaya-Tl ka on Yrjfiavalkya.) 

The ‘ Punarbhu,' Remarried woman, is of two kinds — ia) one who has 
lost her virginity before remarriage, and (6) who still retains her virginity. - 
The son bom of either of these from a man of the same caste is called 
‘Pannarbhava.’ — (Madanaplirijata, p. 652.) 

The Remarried Woman ia of two kinds- (1) one who has been married 
only formally and still retains her virginity, and 1 2) who has been married 
after having been already defiled by carnal intercourse.— The son born of either 
of these ia called ‘ Pannarbhava.' — {Vlramitrodaya, p. 608.) 


f7) Adopted 

131. 2. 130.] fvfii S5i> i 

That son whom his mother or father gives awa.y is the 
Dattaka, Given Away, (Adopted) Son. —{Yajfiavalkua, 2. 130.1 
[Quoted in Viramitrodaya, p. 596 ; Madanapa> ijata, p. 650.] 


Notes 

The boy given away by both the parents, or by the father alone, or by the 
mother with the permission of the father, — is the Dattaka (Adopted) Son. 
Vas'^l/ia has declared — ‘ The woman cannot give away or adopt, except with 
the permission of her husband.’ Thus the Dattaka son is one given away 
by the parents in the lawful manner. — (Viskvarupa.) 

The boy who is given away by his parents, — or by the father alone, or by 
the mother with the permission of the father, -is the Dattaka (Adopted) 
Son of the person to whom he has been given. — {Apararka.)— Among the 
secondary sons, it is only the Adopted Son that is permissible in the present 
age, — Shaunaka’s text having forbidden, for the present age, all the sons 
except the Dattaka and the Aurasa. — {Ibid., p. 739.) 
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When a boy is given away, either by the mother, with the father’s 
permission or (even without such permission) when the father is away or dead, — 
or by the father - or by both the parents -to a man of the same caste, that 
boy is the Daiiaka Son of that man ; as has been declared by Manu (9. 168). 
Inasmuch as Manu has added the word Mpadt,’ ‘in distress,’ it follows that a 
son should not be given away except in times of distress, — Similarly, if a boy is 
the only son of his parents, he should not be given away (for adoption) ; 
Vasistha (15. 31 having prohibited the giving away as well as the adopting 
of an only son. - Even when there are several sons, the eldest should not be 
given away ; because according to Manu 19. 106) it is on the eldest that the 
duties of the .son primarily devolve. — The procedure of adopting has be^n laid 
down by Vasistha (15. 6). as follows When going to adopt a son, the man 
should invite his relations, and intimate his intention to the king ; then having 
poured libations into the fire in the middle of his house with the Vyahi tis, and 
then, in the presence of his own relatives, he should adopt the boy ivliose 
relatives may vot be far off ' ; — this last qualification being meant to exclude 
a boy that may be the native of far-off lands or speaking a totally different 
language. - This same procedure is to be adopted in the case of the ‘Purchased,’ 
‘Self-surrendered’ and the ‘Appointed’ Sons ; as the conditions are similar in the 
case of all these — {MitahsaraA — [On this the Dalambhatfi has the follow- 
ing notes ;~Thp mother has the right to give away the son only when the father 
is not there ; this absence of the father can be due to his being abroad— in which 
case she can do it only with his consent,— or to his having died (in which case 
she is free to make the gift). The chief course is that the boy should be given 
away by the father. In fact, if both the parents are alive, the father also can 
make the gift only with the mother’s consent ; but in the event of the emer- 
gency being exceptionally urgent, the father may do it even without the 
mother's consent.— When the Mitaksara adds the alternative of the son being 
given away by ‘ 6o< A parents,’ it is in accordance with verb ‘ dadyatariL ' in 
the dual number that occurs in Manu’s text. —The adopter also should be of the 
same caste. —The conclusion is - (al if the father is absent or abroad, the mother 
can give away the son only if she has the father’s consent (6) if the father 
is dead, or if the emergency is specially urgent, the mother may do it by 
herself ; - (c'l if the mother is dead or insane or otherwise disabled, the father 
may do it by himself ; - (d) if the mother is fit and alive, present in the house, 
the father can do it only with her consent ; — (e) if the emergency is specially 
urgent, the father can do it by himself t f) in general and in all cases the boy 
should be given away by both the parent jointly. - The woman also is entitled 
to adopt, j'ust as she is entitled to give away for adoption ; the only difference 
is that in her case there are no libations into the fire — The ‘distre.ss’ or ‘emer- 
gency’ meant in this connection is such as famine and the like, and not ‘the 
absence of a son’ of the adopter ; . . .—‘Whose relatives may not be far 
off,’ who.se father and other relatives are present, not very for off ; as also one 
whose parentage and character are well known.] 

When the father, or the mother ■ when the father is absent, or with the 
father's consent.— gives away a son affectionately, with water-libations, to 
another person, that son is the Datlaka Son of that person.— ( Viraniitrc" 
daya-Tika on Yaj'navalkya.) 
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The Dattaica Son should be of the same caste as the adoptive father, as is 
clear from the epithet ‘ sadrsham’ in the text of Manu (9. 168). — The mother 
can give away the son only if the husband is abroad, or there is ‘ distress ' in the 
shape of the father's death ; similarly, tire father can give away the son only 
if the mother is dead, or there is ‘ distress ' in the shape of the mother suffering 
from such disabilities as insanity and the like in all other cases the boy can 
be given away only by both jointly. - Since Manu has added the word ‘dpadi’ 
it follows that a son shall not be given away under normal circumstances. If 
he is given at any time except the most abnormal time of distress, the sin of 
it lies with the giver not with the adopter. — {Madanapdrijiltz, p. 652.) 

That boy whom the father,— or the motherwith the father's permission, — 
gives away to another man is that man’s Dattaka Son ; as says Manu (9. 168) ; 
also Vasistha. . . If the husband has died without having given his permission 
to his wife to adopt, she could do tlte adopting. (See under Manu, Sec. 134 
below, for fuller discussion). — {Vh'amitrodaya, pp. 609-610.) 


132. ] ^^arigti: i m ^ nrai figi gi i 

The Dattaka is the eighth (kind of son) ; he belongs to the 
man to whom he has been given away by the mother or the 
father.— [Quoted in Vivadaratnd.kara, p, 667.] 


Notes 

The word ‘syM' (would belong to; has to be supplied. — ( Vivddaratnakara, 
p. 567.) 


133. ^1^15.6.] I met 

— H ft ?i:=cn5iig 33^™: I sf 3 # 
sifh’ji5hfi5Ts?®r?ng^i!n^ i g# nfe- 

net sm- 

i 

The son, being the product of semen and ovule, has the 
Father and mother for his cause 5 — in the matter of being 
given away or sold or abandoned, the mother and father have 
full authority. -- An only son shall not be given away, or 
accepted ; as he serves the purpose of perpetuating the race 
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CHAPTER li 


of his forefathers. —The woman shall not give, nor accept, a 
son, except with the permission of her husband. One who is 
going to adopt a son should invite his relatives and intimate 
it to the king ; then in the middle- of his house he shall pour 
libations into the fire with the Vyahrtimantras and adopt 
the boy whose relatives may not be far off, in the presence of 
hie own relatives (or, v.Z., the boy who has no relations]. If 
a doubt arises, and the boy's relations are not near at hand, 
the adopter shall keep him as a Shudra-born son. — [Vaei^tha, 
15. 6.) [Quoted in Mitaksara, p. 694 ; Madanaparijata, p. 652 ; 
Vivadaratndkara, pp. 568-569 ; Vlramitrodaya, p. 609 ; Apa- 
rarka, p. 737 ; Vyavahdramayukhd, p. 113.] 

Notes 

‘ Adurabandhavam’ -This precludes the adoption of a boy who comes 
from a very remote country and who speaks a totally different language.— 
(Mitaksara, p. 696.) 

‘ An only son, etc.'— Similarly, the eldest son also should not be given 
away or accepted.— ‘ NiuEs/ianasya ’-Of his own house.—' Adnrabandha- 
vam ’—This seems to preclude the adoption of a boy who belongs to a distant 
country and talks an entirely different language. —{Madanaparijata, p. 653.) 

Just as an only son should not be given away,- so also he should not be 
sold or abandoned through inability to support him. If the line of the race is 
broken off, it results in the very serious difficulty that there is no one to offer 
the cake and water ; —so says the Prakasha. —The father and the mother are 
both, jointly and severally, entitled to give away the son ; the only difference 
being that if the father is there, the mother can give away the son only with his 
permission ; while if the father is not there, she may do it even without his 
permission. — ‘ Invite his relatives,’ —i e., bring together all his coparceners 
in order to secure the share of the adopted son in the property.— ' Adiiraban- 
dhavam,’ whose maternal uncle and other relatives are close by ; this is 
necessary for the purpose of finding out the name, caste and other details 
regarding the boy. If the boy has no relations, then the adoption -may 
be done even without them ; the name, gotra and other details having been 
found out by other reliable means. [This is the explanation of the reading 
‘ asannikv^lam ’ in place of ‘ ba^ndh^lsannikT^lah' .\ — ‘If o doubt arises, etc.’ 
—If somehow one has adopted a boy whose relations are not near at hand, and 
later on a doubt arises as to the caste of the boy, then he should be kept like 
a ‘ Shudr.i-born son,’ — i.e., providing him with mere subsistence. In fact, one 
should adopt a boy only after he has assured himself with regard to his caste 
and other det3.\]s.—{Vivddaratnakara, p. 569.) 

‘ Na stri dadyat’ — The woman’s right to adopt a .son without her hus- 
band’s permission has been denied here ; and on the basis of this’ some people 
have declared that this also precludes the widow’s right to adopt ; so that if she 
dees appoint a son, he cannot be her Dattaka Son. -This, however, is not right; 
because the having of a son is absolutely necessary for one's salvation and hence 
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it has to be done in any case. The 'permission of the husband ’ which has been 
declared to be necessary is meant for those cases where a man has several wives 
and while he has sons from other wives, one of his wives has no son and who 
wishes to adopt a son for herself. This she cannot do except with her husband’s 
permission ; specially because the sons of her co-wives being as good sons to 
her as any, it is not absolutely necessary for the childless wife to have recourse 
to adoption. — (Viramitrodaya, p. 609.) 

‘ An only son should not be given away.’- This prohibition:applies to the 
selling of the son also.— Similarly, the procedure laid down should be followed 
in the case of the ‘ purchased ’ son also. — ' Adurabandhavam one whose rela- 
tives are not far olf ; by the proximity of the boy ’s relations, the fact of his 
belonging to a good family can be found out ; hence the meaning is that ‘ one 
shall adopt a boy whose ancestry is known the tsTin ‘ aduiabandhavam’ 
does not mean that the adopter should make the adoption in the presence of his 
relatives ; as this is already stated in the previous direction regarding the 
‘ inviting of his relatives.’—' Asannikr^tam ’ {v.l., for ' bandhusannikr^tab'',— 
i.e., the boy who has no relations.— If any doubts arise regarding the boy’s 
caste, he shall be kept apart, like a Shtidra, until his caste has been definitely 
ascertained. The sense is that a boy should be adopted only after his ancestry 
has been definitely ascertained, not otherwise.— (ApararAra, p. 738.) 

[For notes from Vyavahdramayukha, see under Shaunaka’s Text i^TtnQTilf 
etc., 136, below.) 


134. 9. 168.] mm ftm m gamqf^ i 

NSW ^ ga: || 

When in times of distress, the mother or the father 
affectionately gives away, with water-libations, a worthy son, 
that son is called “ Given ” (Dattaka, Adopted).— (Afa«w, 9. 168.) 
[Quoted in Apararka, p. 736 ; Mitak§ara, p. 694 ; Madana- 
parijata, p. 652 ; Vivadaratnakara, p. 567 ; Viramitrodaya, 
p. 608 ; Vyavaharamayukha, p. 107.] 

Notes 

It would be better to read ' cha ’ or ‘ v5, ’ meaning ' the mother €ind 
the father ’ ; the child belongs to both the parents and cannot be given away 
if either of them is unwilling. Or we may accept the reading ‘ va,’ which would 
be in keeping with another text. When the father is spoken of as the more 
important of the two parents, it is in regard to other matters.— ‘ SadvsAam,’ 
‘ worthy ’ ;— this refers, not to caste, but to the presence qualifications in 
conformity with the family concerned ; thus it is that the BrShmana may adopt 
a son of the Ksattriya or other castes also.—' Affectionately ’—This has been 
added with a view to preclude greed and such other motives for the giving 
away of the child.— [ftfeciAa tit A7.) 

F. 28 
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• Mother.’-m the absence of the father.—' Adbhili,' preceded by watei*- 
libations.—' when the parents are themselves unable to support the 
child.— (SaruojnoMarSyo la.) 

In accordance with the words of Vasistha— when the mother or the 
father, with mutual consent, gives away a son, who is of the same caste as the 
recipient, to another man,— in the time of ‘ distress ’ in the shape of that man 
having no child,— the gift being made ' affectionately ’—and not through such 
motives as fear and the like,— and ‘ with water-libations,’— such a son should 
be known as the ‘ Adopted ’ Son. —{Kvlluka.) 

‘ Apadi,’— when the recipient is in ‘ distress,’ in the shape of having no 
child; -or whan the giver himself is in * distress,’ in the shape of scarcity of 
food. — ‘ Sadrsham,’ of the same caste.— ‘ Prltiyuktam,' not through force or 
deceit. — ( Raghavananda.) 

' Sadrs ham,’ of the same caste.— ‘ .,4 padi,’— this implies that the son 
given under other circumstances is of an inferior kind.—' Prltisamyuktam,’— 
this implies that if the son has'been given through force or deceit, he is of an 
inferior kind. The ' distress ’ meant here is that in the shape of the recipient 
having no child (Nandana.) 

' Adbhih.’—'nda stands for the entire procedure that has been prescribed 
in connection with the making of gifts.— .<4 padi,’ when there is famine or 
some such calamity ; or when there is ' distress ’ for the recipient in the shape 
of his having no child. — ' Sadrsham,’ of the same caste as the man who 
gives and the man who receives the boy.— ‘ Prltisamyuktau’ [v.l, for 
‘ Prltisamyuktam’], i.e.,mt under the influence of fear, etc.- {AparSrka, 
p. 736.) 

' Jpadu’—TluB implies that sons should not be given away under normal 
circumstances. This prohibition is meant for the giver. — {Mitakijara, 
p.694.) 

' SadrsAoJW,’— of the same, caste.— The mother by herself is entitled to 
give away the son when the father is abroad or when there is a distress in the 
shape of the father’s death ; similarly, the father by himself is entitled to gpve 
when the mother is dead, or when. there is distress in the shape of the mother 
suffering under such disabilities as insanity,' and the like. Under circumstances 
other’than these they can gpve away the boy only conjointly. — ' /^pudi ’—This 
implies that aj[son should not be given away when there is no ' distress ’ ; if 
he were gpven at such a time, the sin of it would lie with the giver, not with 
the receiver,— (Madanaparijata, p.[^652.) 

' Apadi,'—i.e., when the recipient has no son.— ' Sadrsham,’ of the same 
caste ; according to Medhatithi, what is meant is not caste, but qualities in 
conformity with the iSktnily.—‘Prltisamyukiam,’—i.e , free from fear and 
such feelings.— (VicodorotnoAora, p. 568.) 

The ‘ Adopted ’ Son is one whom the mother- with the father’s permis- 
sion,- or the father-gives away to another man. — ' Apadi ’—This means that 
if one gives away his boy under normal circumstances, he incurs sin. —The 
mother and the father may make the gift jointly or severally.— ' Ad6hi/i ’— 

. This stands for the entire procedure laid down for the making and receiving 
of gifts— ‘ Sadrsham,’ of the same caste. Prltiaamyu'ctam’ —THus is an 
adverb. -(Viramitrodaya, p. 609.) 
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The particle ‘ va ' indicates that the boy may be given away by the mother 
alone, in the absence of the father,— or by the father alone in the absence of 
the mother, —or by both when both are there —The mention ot‘ distress' 
implies that the boy should not be given away when there is no ‘ distress ’ 
This prohibition is for the giver, not for the receiver, says VijaSneshvara - 
Hut this is not right.— ‘ Sadi sAawi,’ in regard to family, qualities and other 
things, not in regard to caste ; so that boys of the Esattriya and other castes 
also can be the ‘ adopted son, of the BrBhmana,— says Medh’itithi According 
to Kulluka, however, the boy must be of the same caste as the adoptive 
father , and this is the correct view, on account of Ya jnavalkya’s concluding 
wards This is made still clearer by the texts of Shaunaka which we are going 
to quote later on VijH'neshvara also holds the same view. — The eldest son 
should not be given away for adoption this prohibition also, according to 
Vija^neshvara, IS for the giver But this is not right. -It is only a 6oy, never 
a (jtrl, that can be ‘ adopted ’ ; as is clearly indicated by the use of the 
masculine pronoun in Maiiu s text * jneyo dalrimah SMtal/.’— [Then follows 
on pages 109-110, the detailed ritualistic procedure to be followed in adoption .] — 
{Vyavaharamayukha, pp. 107 — 109.) 


135. ] (A) aiminilf Jgaswf: i 

tw5iT^5, ii 

(B) II 

(C) 351?i^ i 


(A Brahmanas should adopt a son from among Sapindas ; 
if no Sapinda is available, even a non-Sapinda may be taken ; 
but never outside the pale of the caste.— Ksattriyas may adopt 
from among their own caste, or one belonging to the same 
gotra as their preceptor ;-Vaishyas shall adopt only from the 
Vaishya caste ; and Shudras only from the Shudra caste. — 
Among all castes, adoption shall be made within the same 
caste, never from outside the caste.— The daughter’s son 
and the sister’s son may be given for adoption by a Shudra.— 
(C) The man having an only son shall not give away 
his son. —(Shaunaka.) [Quoted in Vyavaharamayukha, 
pp. UO-111,] 
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CHAPTER II 
Notes 


'The dattghter^s son, What is meant is that for the Skudra, the 
primary alternative is to adopt either the daughter's son or the sister’s son, — 
and it is only when these are not available that any other buy of the same 

caste may be adopted Like the Shudra, the woman also is entitled to 

adopt. . . The ‘ husband's permission ’ is necessary only in the case of the woman 
w hose husband is living ; as for the widow, she can adopt, even without the 
husband's permission, with the permission of her father, or, if the father is 
not living, of her Jnhtis. ( Vyavahdramayvkha. ) 

[As regards the persons to be adopted, Vyavahdramayukha quotes Vasis- 
tha’s text — ‘ Shvkrasho'fitasambhavah, etc.' fi 33, above) and proceeds to 
explain its closing words as follows] — 'Ad5rfl6(i.ntifeavfijre,* i.e., a closely related 
Sapinda; among these also, the brother's son should be the first choice, says 
the Mitdksard. [The 'dnrdbaniliava' would be one belonging to a different 
caste.] — A man who has been married and has got sons may also be adopted 
such is the view of my father; and it is only right. According to the 
Kalikdpurdna — '(a) If all the sacraments from e/iifafcarnioto CAuflaAara'io 
of the boy have been performed in the family of his birth, he cannot 
be adopted in another family;— (6) a boy becomes an adopted son if his 
ChuAakaratia and other sacraments are performed in the family of adoption ; 
—(c) a boy over five years of age cannot be adopted.’— But all these 
restrictions are meant for a case where the boy to be adopted belongs to a 
gotra other than that of his adoptive father. Nor is this text authoritative ; 
as it is not found in two or three manuscripts of the Kalikapurd la . — The 
‘ Adopted Son ’ is of two kinds -(u) the Pure, and (6) the Doyamu^gdyana ; 
if he has been given away without any conditions he is the Pure Uattaka ; 
and if he has been ' gpven on the understanding that he shall be a ‘ son ’ 
to both (his natural and adoptive fathers), then be is the Dvydmu^yaijana 
Dattaka. Of these the Pure Dattaka performs the Shrdddka of his 
adoptive father only. . . . and he also becomes altogether cut off from his 
uterine brothers, uncles and other relations. For this same reason when the 
son of an adopted son is performing the Sapi'ullkara ’la Shrdddka, - he 
does it with the ancestors of his father’s adoptive father . .The Dvydmuijydya /a 
Dattaka, on the other hand, shall offer the Shrdddka to, and inherit the 
property of, his adopt father, and also his natural father only if they have 
no other son living.— In the event of their having a ‘ legitimate ’ son, the 
‘ adopted ’ son shall not offer the Shrdddka to any of the two, and as for 
property, he shall receive only a fourth part of the share that has fallen to the 
‘legitimate’ son of his adoptirc father ; as declared by Vasistha (15-1).— ‘If a 
legitimate son is born after a son has been adopted, the latter would be 
entitled to the quarter of a share ’-In case neither of the two fathers has any 
legitimate son, the adopted son shall offer one Shrdddka, in common to both 
his fathers.— Some people have held the opinion that there can be no ‘pure’ 
Dattaka ; as no texts speak of any ‘understanding’ between the two ‘fathers,’ it 
follows that ail ‘adopted’ sons have two ‘fathers,’ i.e., are 'dttydmnHydijanu,’ 
and should offer Shrdddka to both. - This view, however, is open to objection ; it 
is true that no texts have spoken of the ‘pure’ Dattaka; but in view of what 
has been stated in Manu, 9. 142, in regarding the adopted son not taking ‘ the 
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family-name or the property of his progenitor,' —which speaks of the cessation 
of all relationship between the two, — it cannot be denied that such an adopted 
Fon differs from the ‘ Dviiamu^yaijana, ' for whom ‘ all relationships with the 
progenitor ' do not cease. . . From this we can also deduce the fact that in the 
case of the ‘ Dvyamu^yilyana,’ adopted son, there must be an understanding 
between the two ‘ fathers ’ regarding the son belonging to both. ... A man 
can give away a son for adoption only when he has more than one son ; - he 
cannot give away bis eldest son. Only such persons can ‘ adopt ’ a son as 
have had no sons or whose sons have all died. - Women are entitled to 
adopt, but with the husband’s permission, when the husband is alive, and with 
the permission of her father and other relatives, when the husband has 
died —SAiiciroa can adopt only their daughter's son or sister’s son. —According 
to some people the person to be adopted must be a nearly related Sapi'ida, 
and in the absence of such Saviiida also a remotely related Sapiida, but 
never one belonging to a different caste. - [ Further details of the religious 
ceremony accompanying the adoption are here added, on pages 120 -122.] 

13(i. srigwr 7. 17.] 

5i3tg5r fWT I aw gwaifJrfa i 

« fw gwimt ws l h 

tiwiw fjwidvi — fTsgrisirJiw w 
^ — wmsf Wff aw gwam i ww 

W f%^wifww : gwi^imfWWTnw — »i»$ia w 
^ # w wtafiW wif^ 

I 

Shunahahepa said to Vishvamitra — “ Oh king’s son '• 
You please tell me how, belonging to the gotra of Ahgiras. I may 
become your son.”— Vishvamitra replied—” You shall be the 
senior- most among my sons.” — Then said Shunahshepa - ” May 
your sons agree to admit me to your sonship thereby becoming 
affectionate to me and help me to my prosperity.”— There- 
upon Vishvamitra addressed his sons 0 ! Madhuchchhandas, 
0! Rsabha, O! Renu, 0 ! Astaka, my sons— Listen to what I 
say— All you brothers, please do not pose as senior to this 
boy ’’—lAitareya 'Kranyaka, 7. 17.) 

Notes 

This indicai.es that even though one may have many natural born sons, 
he may yet adopt a son of another gotro, if he happen to be endowed with high 
qualities, 

[ The same story occurs also in ShSnkhyayana Shrauta-Sutia, 16,.l7.J 
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137. 7.4, 7, 8.] ^rsr; «m i 

SI wssr^iwnfej^iHsrei m q?r> ^ n 

SI f| irtiTsinDT: 9d^is5?r^flf hhh if?RT a i 

gsif^H qfJiT ^i grsnsft'^i^ sim; n 

The foeman’s treasure may be won with labour ; may 
we be masters of our own possessions. 
Agni, no son is he who springs from others, lengthen not 

out the path-ways of the foolish. 
Unwelcome for adoption is the stranger, one to be thought 

of as another’s offspring, 
Though grown familiar by continual presence —May our 
strongly hero come, freshly triumphant. 

—(Rgveda, 7. 4, 7, 8) 


Notes 

This condemns the practice of adopting or appointing sons. 


(8) Purchased 

138. ng 9. 174.] i 

H usuisufwlsfg gi ii 


If a man buys a boy, worthy or unworthy, from his 
mother and father with a view to making him his son, — that 
son is called Krlta, ‘ Purchased.’— 9. 174.) [Quoted in 
Madaoiaparijata, p. 653 ; VivSdaratnakara, p. 570 ; Aparcirka, 
p. 738 : Mitak^ara, p. 696 ; Vlramitrodaya, p. 611.] 


Notes 

Sad\shah asadrshah ’ — belonging to the same or to a lower caste — 

( Saroajn amir ay a ■/ a . ) 

If one desiring a son bays a boy from his mother and father, that boy 
becomes his ‘ purchased son. ’ This boy may be equal or inferior to the pur- 
chaser, in regard to his qualifications ; and the ‘ sadraha-asadrahali ’ here does 
not refer to caste. jfiavalkya has spoken of all these sons as being of the 
same caste as the ‘ father ’ ; and according to Manu also all, with the excep- 
tion of the ‘ Purchased,’ should be of the same caste as the ‘father.’— 

{Knlluka.) 
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‘ Sadrshak-asadrshah, ’ — i.e. , -qualified or not qualified ; the ‘ asadrshah ’ 
cannot refer to caste ; as according to YajBavalkya, all these sons should be 
of the same caste as the ‘ father.'— {Raghavanatida.) 

‘ Antiknt, ’ — {.roin.—{Nandana.) 

This son belongs to the man who has paid the price. ~ ‘ Sadrshali’— • 
similar in qualities. - {Ramachundra.) 

If a boy, who is not the eldest son of his father, is sold by his parents - 
by one or the other or both, as explained before,— that boy, being of the same 
caste as the purchaser, is hisV Purchased ' son.—' Sadrshaly asadrshak 
refers to qualifications, not to the caste.— (Madanaparijdta, p. 653.) 

‘ SadrshaU ’—belonging to the same caste * asadrshah, ’—not belonging 
to the same caste ; —such is the explanation of the Pdrijata. According to the 
author of the H-akdsha, however, even though the Smrti -text permits the ‘ pur- 
chase ’ of an ‘ asadrsha ’ boy, a man of a low caste should not take up a boy of 
a higher caste ; nor should one belonging to a high caste take up a boy of a lower 
caste.— The ‘ Sadrshah-asadrahah ’ refers to qualifications, as among persons 
of the same caste,— says iS.edhitithi.—{Vivadaratnakara, p, 570 ) 

'Sadrshah-asadrahah - in regard to qualifications, not caste. - (Apararka, 
p. 735.) 

This boy also should not be the eldest son of his parents,- he may be sold 
only in times of distress, - and he must be of the same caste as the purchaser. — 

‘ Sadrakah-aaadiahah’ ranat betaken as referring to qualifications, not to 
caste ; because of the closing words of Y?jDavalkya.~(Mtta4;fara.) 

‘ Sadrshah-asadrahah ’—This should be taken as referring to qualifica- 
tions, and not to caste.— (V'lramitrodaya, p 611.) 

139. 

Ihe Purchased is the ninth (kind of son).— (Pi§nM.) 
[Quoted in Vivadaratnakara, p. 570.] 

140. i 

The boy who is taken, for the purpose of being made 
a son, from his parents, or from either one of them, is his 
Purchased son. — iBaudhayana.) [Quoted in Vivadaratnd- 

kara, p. 570.] 

141. 2. 131.] wiring aiwif i 

The purchased son is one who has been sold by the 
parents. - ( Yajnavalkya, 2. 131.) [Quoted in Madanapdrijata, 
p. 650 ; Vlramitrodaya, p. 596.] 
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Notes 

One who is sold by his parents, who are entitled to sell him, for a price, is 
the ‘ Purchased Son ’ of the buyer.— The particle ‘In' indicates that what 
has been said in regard to the ‘ Adopted Son ’ applies here also ; so that the 
mother by herself does not possess the right to sell the boy. -(VishvarUpa.) 

That son is named ‘ Purchased ’ who has been sold by his mother and 
father. — (Apararka . ) 

The ‘ Purchased Son ’ is one who has been sold by the parents, or by the 
father or by the mother. This son also, as before, should not be the eldest son 
of his parents, - he should be sold only in times of distress, - and he should be of 
the same caste as the purchaser.— (JIfTt<ifc.<aro.) 

The boy who has been sold by his parents becomes the ‘ Purchased Son ’ 
of the purchaser. —( Viramtf.rodai/a-T’iA’a on Yrjfiavalkya.) 


(9) ‘ K'rtrima ’ — Appointed 
142. *13 9. 169.]HOTg nf 1^*1 p. 

] I 

35r‘ 3513^4’^ « II 

When a man appoints a son who is worthy, capable of 
discerning right and wrong and endowed with filial virtues, — 
that son is to be known as Krfrima, ‘ Appointed.’— (Mantt, 
9. 169.) [Quoted in Apararka, p, 738 ; Vivadaratnakara, 
p. 672 ; Viramitrodaya, p. 611.] 


Notes • 

‘ Sadrsham ' — refers to qualities. Some people explain it as * belong- 
ing to the same caste ’ ; but if this had been meant by the author, the proper 
reading would have been ‘ SajSlJyam,’ in place of ‘ Sadrshantu' ; and it 
has already been explained why the sameness of caste cannot be meant.— 
‘ Capable of discerning, etc. ’-Some people have explained this to mean that 
no one shall be so ‘ appointed ’ until he has attained his majority ; as until then 
he is not in a position to discern right and wrong, nor to understand his own 
position of the 'Appointed Son.’ — (MedKdtithi.) 

‘ Sadrsham,’ belongingto the same caste.— ‘ Gu iado^avichak^a iam,’— 
i.e., a minor should not be adopted.— The ' appointment ’ is to be made by the 
addressing of the words ‘ You are my son.’- ‘ Putragu lailj,’ i.e., younger age 
and so forth. — Some people read ‘ gn-iadosavichak^anah,’ w’hich, as qualifying 
the appointer, means that if he has ' appointed ’ the ‘ son ’ knowing that he 
is an outcast or has any such other defects, — then the ‘ appointment ’ is not 
valid. — (Sarvajnandrayana. ) 

When a man appoints ’ a son —(a) who belongs to the same caste as 
himself, who is cognisant of the righteousness of the act of offering Shrdddha 
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tb his parents and of the unrighteousness of omitting to oSer it, who is possessed 
of such filial virtues as being devoted to the parents and so forth,— that son is 
called the ' Appointed Son.’ — (Ktdlvka.) 

‘ PutragunaiU ’—Such as learning, humility, faith in the offering of 
Shraddka and so iorth.—{RSghavananda.) 

‘ Putragunaih ’—serving the father and other B\Aets. —{Ramcuihandra.) 

Here ‘ Sadrsham ’ refers to caste.- (Apardrka.) 

‘ Sadrsham '—at similar qualifications— says MedhStithi. — ‘ Gunado^a, 
etc.,’ knowing the ‘ git'.ia ’ or righteousness of performing the after-death 
rites for the parents, and the ‘ do^a ’ or unrighteousness of omitting to per- 
form those rites, — ‘ Putragwia ’ are services and the like. — ( Vivadaratnakara, 
p. 572.) 

‘ Sadrsham,'— -oi the same caste. -(Viramit7-odaya, p. 611.) 

143. 2. 131.] sfens i 

He who is appointed by oneself is the Appointed Son. 
(YajRavalkya, 2. 131.) [Quoted in Vivadaratnakara, p. 578 ; 
MadanapUrijata, p. 650 ; Vlramitrodaya, p. 596.] 


Notes 

When a boy, without father or mother, is taken up by a man as his son, 
he is his ‘ Appointed Son.’— (VisAvorupo.) 

When a man tells a person ‘ you be my .son, ’ this latter is his ‘ Appointed 
Son.’ -(Apararka.) 

When a man, desirous of having a son, makes an orphan his son by 
tempting him with his wealth and lands,— that is his ‘ Appointed Son.’ He 
must be an orphan ; as if either of his parents is alive, he is not free (to go as 
another man’s son). [He must be one who has attained majority— adds the 
BalambhaUi.]~{Mitok^ar(i.) 

When the man makes a request to the other person, saying * Please 
be my son,’— and the other is made to accede to the request, saying— ‘ I am 
your son,’— he is the ‘ Appointed Son.' — This ‘ appointment ’ should be done 
with the consent of the natui’al father of the person appointed ; because ■ so 
long as the father is there, his son is under his aathonty.--{V'iramitroiaya- 
Tikd on YSj'navalkya.) 

When a man desiring a son tempts an orphan of the same caste and makes 
him his son, he is the ‘ Appointed Son ’ of that man - [Madanaparijata, 
p. 653.) 

When a man desiring a son tempts a person of the same caste by showing 
him his wealth, etc., and requests him to become his son— saying ‘ Be my 
son,’ — that is his ‘ Appointed Son ’ ; but only if h’s father and mother are' dead ; 
because so long as they are alive, their son is under their control and cannot 
become the son of any other person.— (Vlramitrodaya, p. 611.) 

F. 29 
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144. «f f«rf^ ^Bra; i 

When a man appoints a person of the same caste, who 
is willing,— he is his Appointed Son. — {Baudhayana.) [Quoted 
in Vivadaratnakara, p. 572.! 


Notes 

• Sakamam,’—oiae with desire, i.e., who thinks ‘ I shall be his son if. he 
will have me ’ Sadrsham, ’ of the same ca.ste,— (Vivadaratnakara, 
p. 573.) 

(10) ‘ Svayandatta— Self-offered ’ 

145. I 

The Self-offered is the tenth (kind of son).— (Ftswtt.) 
[Quoted in VivUdaratnUlcara, p. 570.] 


Notes 

He belongs to the man to whom he has offered himself.— (FtKodarafwo- 
kara, p. 671.) 

146. 9. 177.] I 

If a boy, being deprived of his parents, or being 
abandoned without cause, offer himself to a man, — he is 
declared to be his “Self-offered Son. ” — (Mawit, 9. 177.) 
[Quoted in Apararka, p. 738 ; VivUdaratnakara, p. 571 ; 
Viramitrodaya, p. 571,] 


Notes 

‘ Without cause ’—without any such cause as the boy having become 
an ‘ outcast ’ and the like. — ‘ Sparshayet,’ gives himself— with water- 
libations. The ‘ Appointed Son ’ is merely taken up, while the ‘ Self-offered ’ 
son is accepted as a perpetuator of the line of descent.— (Sarvoj«owora- 
ya'ia.) 

When a boy’s parents have died,— or he has been abandoned by them 
without any cause for such abandonment, simply through hatred or some such 
reason,— and he offers himself to a man, he becomes the ‘ self-offered ’ son of 
that man ; as has been declared by Manu and others. -(/fwllilfeu.) 

‘ Without cause ’- such as being an ‘ outcast ’ and the like.—* Sparsha- 
yet,’ should oUer.— ‘ Abandoned’ — by the parents. — He is the son of that 
man to whom he has offered himself .—(RSghavdnanda.) 
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‘ Sparshayet ’ — should offer.— (Nandana.) 

A boy without parents, or abandoned by them without cause,— who has 
offered himself to a man,— is the ‘ self-offered ’ son of that man.— (ESwa- 
ehandra,) 

The ‘ cause ’ for * abandoning ’ would be ‘ being an outcast ’ and the 
like.— ‘ SparshayH, ’ should offer himself.- { AparorAa, p. 738.') 

‘ Akaranat,’ — without any fault. — ‘ Atmanam sparshayet,' offers him- 
self, saying ‘ I am your ^n.’—iVivddaratnakara, p. 571.1 

‘ Akara-tat,’ — without any such cause as being an ‘ outcast ’ and the like ; — 
‘ abandoned by the parents, ’ who are unable to support him on account of 
scarcity,— and hence become his own master.— (Vlmmitrodai/o, p. 612.) 


147. 2. 131. 1 g i 

One who has offered himself is the Self-offered Son.— 
{lajnavalJcya, 2. 1:51) [Quoted in MadanapSrijata, 650 
Viramitrodaya, p. 596.] 


Notes 

One who has given himself away is the ‘ Self-offered ’ son. The * Adopted ’ 
and the following sons should belong to the same caste as the ‘ father. ’ — 
(Vishvnrvpa.) 

The boy who, without being requested, offers himself to a man — saying 
‘ I am your son,’ — that is,, the son called ‘ self-offered.’— (ApororAo.) 

The ‘ Self-offered ’ son is that boy who, being without father and 
mother,— or abandoned by them— approaches a man and offers himself, saying 
‘ I am your son.'— (Miiak^ara.) 

When one, without being asked, offers himself,— being an orphan, or 
abandoned by his parents,- to a man, is the ‘ self-offered son ’ of the man who 
accepts his oSer.—(.Viramltrodaya-Tika on Yajfiavalkya. ) 

If one who has no father or mother,— or who has been abandoned by 
them, — comes up to a man and offers himself, saying ‘ I shall be your son, ’ — 
is the ‘ self-offered ’ son. He also must belong to the same caste as the man 
receiving him.— {Madanaparijata, p. 663.) 

One who offers himself to another man belonging to the .same caste as 
himself, saying ‘ I shall be your son,’— having approached the man himself,— 
being an orphan, or abandoned by them,— is called the ‘ self-offered ’ son.— 
[Viramitrodaya, p. 612.) 

(11) ‘ Sahodha ’—OBTAINED WITH THE WIFE 

] 48. nrh: — RW: 5 ^; 1 

g qiRimTf ^ 1 
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The boy ‘ obtained with the wife ' is the seventh (kind of 
son) ; he is the son born of a girl married while pregnant ; 
he belongs to the man who espouses the girl.— [Quoted 
in VivSdaratuMkara, p 567 ; Viramitrodaya, p. 612.] 

Notes 

The author of the Profeasha,— having raised the question that the preg- 
nant girl cannot be a ‘ maiden, ’ and all the marriage-maniras being applicable 
to maidens only, so that there could be no ‘ marriage ’ of the pregnant girl,— 
has answered it by pointing out that there is some sort of a ‘ re-marriage- 
rite ’ prescribed in the Atharva^a texts.— As a matter of fact, however, the 
' marriage ’ here stands for such rites as the pouring of libations into fire 
and the like, other than those in which those mantras are used which pertain 
to the maiden.— (yiyaiiaratMa/:a7'a, p. 567.) 

‘ Seventh ’ — according to the order in which he has named the sons.— 
iViramitrodaya, p. 612.) 

149. 2. 131.] W I 

The son obtained in the womb is the ‘ Saho4h.a.’—{Y3,jna- 
valkya, 2. 131.) [Quoted in MadanapUrijSta, p. 660 ; Vlrami- 
trodaya, p. 596.] 


Notes 

When a girl is married while carrying a child in her womb, that child 
belongs to the man who has married the girl ; his caste will be the same as his 
mother’s.— (VtsHvartipa.) 

When a child has been ’ vinna,’ obtained, in the womb of a girl being 
given in marriage,— he is called the ‘ Sahodha ’ Son.— (Aparorfta.) 

The * Sahodha ’ son is one who is in the womb of his mother when she 
is married, and who therefore is ‘ obtained ’ along v.'ith that girl ; and he 
belongs to the man who has married the girl. — {Mitakiiara.) 

Being in the womb, the child becomes ' espoused ’ along with the 
‘ espousal ’ of his mother ; and when born, he becomes the ‘ Sahodha ’ son of 
the man who has married his mother. — {Viramitrodaya-Tika on Yajfia- 
valkya.) 

When a pregnant girl is married, the son born becomes the ‘ Sahodha ' 
son of the man who has married the girl, provided that he had been begotten 
by a man belonging to the same caste as the girl’s husband. — (Madanaparijata, 
p. 653.) 

If before her marriage the girl has conceived, as a result of her connection 
with a lover of the same caste,— the child, that lies in her w'omb when she is 
married, becomes ‘ acquired ’ [‘ vinna ’ being the past-participle form of the 
root ‘ vid ’ to obtain] ‘ in the womb,’ and is called ‘ Sahodha,' ; he is the son 
of the man who has married the girl.— ( Viram itrodaya, p. 612.) 
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1 50. *13 9. 1 7i5 J *ir Jifif?!/) ^rats^RTsfq ^ ?Rft i 

*i n«f ^itis" II 

If one marries, knowingly or unknowingly, a pregnant 
girl, the child in her womb belongs to him who marries her 
and is called “obtained with the wife.’’— (Manw, 9. 173.) 
[Quoted in Apararka, p. 738 ; Vivadaratnalcara, p. 567 ; 
Vlramitrodaya, p. 612.] 


Notes 

‘ Junta ,’ — the girl being known to be pregnant, i Hfirvainanai ayana.) 

When a pregnant gii'l — known to be pregnant or not known to be preg- 
nant,— is married, the child born of her becomes the son of the man who has 
married her ; and he is called ‘ Sahodha,’ ‘ obtained with the wife.’— 
(Kullvka.t 

Known or not known to be piegnant, — if the girl is married with the 
marriage-mantras the son is called ‘Sahodha,’ t.e., ‘ obtained along with 
the married wife.’ — (Raghavananda.) 

' Samskriyatv ,’ — is married, — (Nandana.) 

When a pregnant girl is ' married ’—all the marriage-rites are per- 
formed,— she being known or not known to be in a state of pregnancy,— the 
child bom of that girl belongs to the man who has married her and, is called 
‘Sahodha,’ — {Rdmachandra.) 


(12) ‘ Apaviddha Cast-OFP 

The Cast-off is the fifth (kind of son) ; whom one receives 
as a son, when he has been abandoned by his parents.— 
(Vasina.) [Quoted in Vivadaratnakara, p. 572, Viramitro- 
daya, p. 612.) 

152. — h nrar 9! 

99 3lfl9; [ 991 gei; ] i 

The Cast-off is the eleventh (kind of son) ; on being 
abandoned by his mother, or by his father, if he is taken up 
by another man, he belongs to this ra.in.—{Visnu.) [Quoted 
in VivadaratnUkara, p. 571 ; Vlramitrodaya, p. 6l2.] 
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Notes 

The words ‘ tasya putrah’ have to be supplied. — [Viuadaratnakaru,, 
p. 671.] 

153. 2. 132. ] g-r: i 

If on being abandoned, one is taken up, he becomes his 
Cast-off son. -(Yajftavallcy a, 2. 132.) [Quoted in Madanapari- 
jUta, p. 650 ‘,Vlraiiiiirodaya, 596.] 


Notes 

Aprividda, i- e., Apduiddha’ by name. — ( Viahvarnpa.) 

When, without any such cause as his being an outcast or the like, a boy 
is abandoned by his parents, — and another man takes him up, he becomes the 
‘ cast-off son ’ of that man.— (Apctrarka.) 

When on being abandoned by his parents, a boy is taken up by another 
man, he becomes the ‘ cast off ’ son of the man who has taken him up. - [In 
aU these case.s, from the ‘ Appointed Son ’ onwards — says the Balambhalti 
the ‘ son ’ must be of the same caste as the person who has received him].— 
(Mitak^ara.) 

When the parents of a boy, finding themselves unable to support him, 
abandon him,— and he is taken up by another man as his son, —he becomes 
that man's son, named ‘ Cast-off.’— ( Vtramitrudaya-Tika on Yajflavalkya. ) 

Cast-off by his parents, if a boy is taken up by a man he becomes his 
‘cast-off’ son, provided he belongs to the same caste.— (Madanaporijoto, 
p. 653 : Vlramitrodaya, p. 612) 

154. wg 9. 171. ] Htfnftgwjigt’tjg’ I 

If a man takes up a son deserted by his parents, or by 
either of them, he is called the “ Cast-off Son.”—(Manu, 
9. 171.) [Quoted in Apararka, p, 739; Vivddaratndkara, p. 571.] 


Notes 

A child may be deserted by the parents, either because they have 
many children whom they are unable to support by reason of poverty,— or 
because the particular child has some such defect as disaffection towards his 
parents and the like. — But the child should not have been deserted openly ; as 
in that case, it would not be entitled to being received as a son.— This desertion 
maybe by either one of tfie parents . — ‘Takes up ,’ — with a view to making 
him his son, and not only to supporting him {Medhdtithi.) 
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‘ Deserted Without waiting to give the child away to some other person* 
if the parents cast off the child in a hurry and if some one, thinking that 
if the child were not taken up immediately, it would be impossible to protect 
him, takes him up. — This child must be of the same caste as the person taking 
him up. — {Sarvajnandrdya'ia). 

When a son has been abandoned by his parents, - or by either of them, 
or by reason of the death of either one of them,— and another man receives him 
as his own, he is the ' cast-off ’ son of the latter.— (/fr/Us/fa.) 

He is called the ‘ cast-off ’ son, because he has been cast-. off by the 
parents. — ( RaghavTinanda. ) 

‘ Anyatare.na,’—hy either one of the parents,— being ‘ deserted,’— if he 
is taken up by another man, he is called the ' cast-off son.’— (Rdmachandra.) 

' Utsr^tam,’ abandoned ; the abandoning may be due either to their being 
too poor to maintain him, or to the presence of some defect in the boy.— The 
‘ taking vp ’ by the other man also should be for the purpose of making him 
a ‘son,’ and not only for supporting him — [Vivddaratndkara, pp. 571-572.) 


(13) ^ Pdrashava’ — 'The Living Corpse,’ Shuhra-boen 

155. I 

They say the ShUdra-born son is the sixth.— (Vos 
[Quoted in VivUdaratnakara, p. 574.] 


NOlElS 

‘ Sixth ’—among the second set of six ; among the whole lot of twelve, 
he is the twelfth. — ‘They say’ — this shows that there is a difference of 
opinion ; this difference is in regard to this son’s rights to inheritance : Mann 
has declared the ‘ Shudra-bom ' son to be not entitled to inheritance. There 
should be an option in this matter, — one or the other option being adopted 
according to the qualifications of the son. — (Vivadaratnakara, p. 674.) 

156. gt^acr; i 

The stray- born is the twelfth (kind of son).— (FigMM.) 
[Quoted in Vivadaratnakara, p. 573.] 


Notes 

‘ Yatra kvaehana,’ ‘ stray-bom, ’ i.e., born, of a married or unmarried 
Shiidra woman. — {Vivadaratnakara, p. 673.) 



3S& CHAPTBR II 

157. TiT^r^: ii 

Pamskava is the son born, through lust, to a Brahmana 
from a Shudra woman. — [Baudliayana.) [Quoted in the 
VivadarainUkara, p. 574.] 

1 58. Jig 9. 178.] «r sniuiijg wni|5<iTg^g l?rf( i 

a ^*r <iiwr^: ??5r: it 

If a Brahmana, through lust, begets a son on a Shudra 
woman, that son is as a corpse, even though living, and hence 
called the “ Living Corpse."— 'Manw, 9. 178.) [Quoted in 
VivadarainUkara, P. 574 : Vlramitrodaya, p, 613 ; Dayabhaga, 
p. 143 ; Dayanirnaya, 3. 2—9.] 

Notes 

• Kamat, '—Intercourse with a Shudra woman is possible only ' through 
lust.’ — * Brahmanah '—This stands for the K^attriya also ; as regards the 
Vaishya, a son born to him of a ShQdra wife is of the same caste as himself,— 
just like the son bom to the Brahmaija from b K^attriya mfe.~‘ Parayan 
evo,’ while quite capable of functioning SAovaJi ’ having no right; this 
indicates that even when there are no other Jnatis, the SbQdra-bom son would 
not be entitled to inherit the father’s property . — {Saroajiianaraya ia.) 

If a Brahmana, through lust, begets a son on a married Shudra wife, 
that son, though living, is as good as a corpse ; that is to say, even though he 
does benefit the father by the offering of Shraddha, yet he is called a 
• corpse,’ in view of the fact that he is unable to confer on the father the full 
benefit of a ‘ son.’ — (£'ullulca.) 

This text defines the Shaitdra (Shtidra-born) son.— ‘On a Shudra 
woman ’—duly married to him.— Though living, he is as good as a corpse.— 
‘Kamat’ — ^This indicates the deprecated character of this son ; — or it may be 
due to the fact that this son does not confer on the father the full benefits of a 
son. — {Baghavananda.) 

‘ Para;/a«,’— living ‘ Shavah,’ as good as a corpse hence he is 
called ‘ Parashava.’ This only explains the etymological meaning of the 
name. The meaning is that though the ‘ seed ’ is superior, yet the ‘ soil ’ 
being inferior, tbe product is as good as dead ; because such a son is not entitled 
to the performance of religious rites. — {Nandana.) 

That son whom the Urshmana begets, through lust, on a Shudra 
woman,— such a son, ‘ though living,’ —i.e., capable of functioning, — 
is as good as a ‘ corpse’ ; that is why he has been called ‘Parashava’— 
(Rdmachandra.) 

‘ Parayan, ’ though capable of conferring some benefit upon the man 
whom he regards as his father ; — * Shavah,’ because the benefit conferred by 
him is very ams,\l.—{Vivddarutnakara, p. 574.1 



VARIETIES OF SONS 233 

If a son is begotten by one on his own Shiidra wife, he is, in reality, not 
a ‘ substitute of a son,’ but a ‘ body-born ’ or ‘ legitimate,’ son.— Yet Manu 
has mentioned him among the ‘ substitutes’ ; and the meaning of this is that 
the difference between the sons born of wires of lower castes and that born 
of the ShQdra wife is that though both are equally ‘ legitimate,' yet, if 
one of the former group is there, the father shall not have recourse to any ‘ sub- 
stitute,’ but he may have another substitute, even though the son born of his 
Shudra wife be there.— (Apararica, pp. 739-740.) 

This refers to the son of a Shudra woman not married to the man ; as for 
the Shudra woman married to the man (of a higher caste), it has been permitted 
that he may have recourse to her once in her ‘ period,’ when alone she] might 
conceive.— (Doyabfeopa, p. 142.) 

This son is called a ‘ corpse,' because, not being entitled to offer 
Shraddha to his father, he is of very little use to him.— (Dayaniraaya, 4. 1. 1.) 


GtBNBBAL KuLES ABOUT SONS 

159. JihRr Jigsii i 

gflr^r am ii 

wisjf mir i 

garfg ii 

The thirteen sons who have been described, in due 
Order, by Manu,— of all these, the Legitimate Son and the 
Appointed Daughter are the means of race-perpetuation.— 
Just as in the absence of clarified butter, oil has been regarded 
by cultured people as its substitute, m the same manner the 
eleven sons are substitutes, in the absence of the Appointed 
Daughter and. the Legitimate Son.—[Brhaspati.) [Quoted in 
ApararJca, p. 735 ; VivadaratnUkara, p. 575 ; Viramitrodaya, 
p. 613 : DUyanirnaya, 4. 1-2 ] 


Notes 

The term ‘ Appointed Daughter ’ here includes also the ‘ son of the 
Appointed Daughter. ’—{Aparur/rti, p. 735.) 

What is meant is that the other sons are to be made * substitutes ’ for 
the son.— ( Viram if rodoT/o, p. 613.) 

This declares the superiority of the Avrasa and the Putrikaputra ; 
if these two sons have died, then their son and grandson are entitled to the 
property. — If there are no sons, grandsons or great-grandsons of the said two 
kinds of sons, then alone do the K^etraja and the rest come in. — (Ddyanirnaya, 
4. 1-4.) 

F. 30 



^4 CHAPTER il 

1 60. ^5 9. 1 .S2-18.S. I (A) S^Tg; i 

eg ^ iSg sg'gi gRn!f^ ii 

(li) egfei^gs'm^sii^^T gci; 

egfeu.eg gg’'^! are g^g^fi^g: ii 

(A) Among brothers born of the same father, if one has a 
son, Manu has declared all of them to be “ with son,” through 
that son.— (B) Among all the wives of one man, if one has a 
son, Manu has declared all of them to be ” with son,” through 
that son.— (Manw, 9. 182-183.) [Quoted in Vivadaratnakara, 
p. '582 ; Viramitrodaya, p. 609 ; Smrtichandrika, p. 670 ; 
Mitak§ara, p 712 ; Dayabhaga, p. 96 ; Smrtitattva II, p. 187 ; 
Dayanirnaya, 10. 1—8. 


Notes 

[See IV, 59.] 

(A) ‘ Ekajatanam,’ begotten by one man ; hence step-brothers are also 
included. The implication of this is that so long as any brother is capable of 
begetting children, it would be wrong to try and secure a Kfjdtraja son for any 
one among them.— (B) Similarly, if any one of the co-wives has a son, no son 
shall be begotten by ‘ Niyoga ’ on any fAheia—iSarvajnanlraya'ia.) 

(A) Among brothers having the same father and mother, if one has a son 
and the others are sonless, then, through that son, all tlie brothers are regarded 
to be ‘ with son. ’ Hence while such a son is there, recourse should not be had 
to set up the ‘ substitutes ’ of a son. This also means that that one son would 
offer the Shraddha to, and inherit the property of, all the brothers. What is 
said here regarding the brother’s son being a ‘ son ’ must be taken to be meant 
for cases where the other ‘heirs’ mentioned by Yajnavalkya— ‘ wife, daughters, 
parents and brothers ’ — are not there. — iB) The meaning is that so long as 
woman’s step-son is there, she shall not have an ‘ adopted ’ or any other kind 
of son.— (AtiHu/co.) 

(A) So long as a man’s nephew is there, he shall not appoint any ‘ substi- 
tutes ' of a son.—' Ekajdtanam,’ bom of the same father. A ‘ substitute ’ 
can be appointed only when none of the ‘ heirs ’ mentioned by Yajfiavalkya- 
wife, daughters, parents, brothers and their sons,— is there.— (B) Similarly, 
among a number of co-wives, if any one has a son, the others shall not have any 
‘ adopted ’ or other kinds of son.— (flop/tooanoJtda.) 

(A) ‘ Ekajdtdndm ’—those born of the same father and mother.— 

‘ Putravan,’ has a legitimate son.— (B) * Putrinl ’ -having a legitimate 
S 0 Ji.—{Nandana.) 

Asahaya has explained the sense of a similar text to mean that for men, 
so long as the brother’s son is there,— and for women, so long as the step-son 
is there,— it will not be right to have recourse to the ‘ Asctraja ’ or other 
‘ substitutes ’ of a son. The same has also been said by Vdayakara in his 
commentary on Manu.— {Vivadaratnakara, p. 583.) 
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Since the offering of the Shraddha and other functions of the ' son ' can 
be fulfilled by the step-son, a woman shall not take steps to have any other kind 
of son, without the permission of her husband ; as all the purposes of the woman 
and her husband shall be accomplished through that same son ; for the husband, 
of course, the son will be the ‘ legitimate ’ one ; for the woman also he would 
be a ‘ secondary ’ son, just like the ‘ adopted ’ son ; hence such a woman should 
not have any other kind of son except with the permission of her husband. — 
In fact, both these verses have been explained by the Mitdkmra and other 
works to mean that so long as there is a possibility' of a man having a brother’s 
son, he shall not take steps to have any other ‘ substitute ’ of a son, — 
{Viramitrodayn , pp. 609-610.) 

This does not mean that one brother’s son is actually a son to the other 
brother ; because even in the presence of one’s nephew, one is regarded as 
‘ sonless.’ The present text is ni'eant only to eulogise the ‘ legitimate ’ son. — 
If the nephew were regarded to be as good as the son, then this would militate 
against all that 5fii jfiavalkya has said in the text — (a) ‘ Patn'iduhitaraij , etc.. ’ 
and (6) ‘ .Svarydtasya hyaputranfia, etc.’ — {S7iirtichandrika, p. 670.) 

All that is meant is that so long as it is possible to adopt a nephew as 
‘ son,’ no one else shall be adopted ; it does not mean that the nephew is actually 
the son ; as this would go against t'ne text * Tatsutn gotrajii btindhiih, etc. 
(Yd3navalkya2. 135) [wherein the scale of ‘heirs,’ the brother’s sons come 
after ‘ the wife, daughters, parents and brothers, ’ which would not be right if 
they were as good as ‘ sons. ’]— (MitoftforS, p. 712.) 


IGl. i 

11 

If there are many uterine brothers born of the same father, 
when a son is born to any one of them, all are declared to be 
“ with son. "—The same j'ule holds good regarding the several 
wives of one man ; if any one of them has a son, he offers the 
cake to all of them. -(Sr/iaspafi.) [Quoted in Vivadaratna- 
kara, p. 583 ; Smrtichandrika, p. 670.] 


Notes 

See notes on the preceding text of Manu, 9,182—180. 

The sense of these texts as explained by Devasvamin is that if a sonless 
person has got to take a substitute for a son, he or she shall not take others, so 
long as the brother’s son or the step-son is available.— (SwriicAaJidriAa, 
pp. 670-671.) 
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162. w!i:Jii%^?if*Ti' i 

ftyqfqg^i yf ^r ^ ^ Hlft II 

«g^«ii gH: ?i*ff ms* Ris* srmsra: i 

^ II 

The son’s son and the son of the Appointed Daughter 
are both conducive to welfare ; in the matter of inheritance 
and the offering of cakes and water, both have been declared 
to be equal. A man having no son should try his best to 
secure any sort of a son, for the purpose of the offering of 
cakes and water and for the perpetuation of his name.— 
(Vasi^ha.) [Quoted in Vivadaratnakara, p. 583.] 

163. ](A) ^ i 

^ gm % ii 

5?ai: i 
vnfTTJIS It 

«r«i si^st^rgstui sfhft^^mit nm i 
mn: intwafi f^uHnf u 

(B) g l^=«f nm i 

«r«i *?rRig; m vraf-ci # ii 

[v,l., H # ] I 

m gm!^!im gfli*i5?r: i 
f%?i# 51% 5 ^33ng«i! II 

g*i^sr dsr?n?i*?Hg d i 

«Ti{i% giHm? d^r %9Rr! ii 

(C) 5^>f«T55ra Ef idtsi: hIis: ^33T?5im i 

tsmsir ^Tsigv^wigfq n 

[v.l., 5lf^5i:] % 1 

(D) qsf^>T5ft%m5? ii 

St g?t ^^qd i 

ttwif grRW giwia sTTsid gm % ii 

(A) The adopted, the self-offered, the appointed, the 
purchased and the cast-off,— all these sons should be always 
supported ; these have been declared to belong to a different 
Gotra, to a different Pinda, and to be perpetuators of a differ- 
ent line and partakers of only three days’ Impurity on births 
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and deaths. — For such Brahmanas as supply food and clothing, 
and are the owners of the seed as well as the soil, the Shudra- 
slave also is, in some cases, the Parashava son. 

(B) For such K§attriyas as are groaning under a curse, 
and are constantly perishing and are addicted to fighting, - 
these sons are possible {v.l., not possible) in some cases. 
For them such sons are possible as the Legitimate son 
or the son of the Appointed Daughter; and the other eleven 
kinds of sons as the Soil-born and the rest should be regarded 
as belonging to different gotras and being mere perpetuators 
of the line ; and they perform the Shraddha and other rites for 
them, in the manner of slaves. 

(C) For Vaishyas, such sons as the secretly born, the 
maiden-born, the obtained vAth the wife, the soil-born and 
the born of the remarried woman are not possible, - for fear 
of punishment from the king ; the other sons are possible for 
them. 

fD) For Shudras, who are living like slaves, are depending 
upon food given by others and have their body under the 
control of others, -there can be no son ; hence for the slave 
and the slave-girl only a slave can be horn.— tBrahmapurUna.) 
[Quoted, in Apararka, p. 787 ; VivUdaratnUkara, pp. 575, 577; 
Viramitrodaya, pp. 613-614.] 


Notes 

In these lines the Brahmapurana has declared what kinds of sons are 
permissible for what castes. - (Apararka, p. 737.) 

(A) It is only by the way that the three days’ duration for Impurity has 
been mentioned here. 

(B| ‘ A’hrfae/uf.’— This sets aside the notion that such men may have 
no such sons at all.—’ Piitriknmla’ means here the ‘ son in the shape of the 
Appointed Daughter.’— ‘ Sot7-6orn and the rest. ’—This includes all kinds of 
sons except the Legitimate and the Putrika-suta —The meaning is that if there 
is a Legitimate son or an Appointed Daughter, then the Soil-born and other 
sons are mere ‘ perpetuatoi's of the line.' — ‘ Dasavat,’ in the manner of slaves. 

(C) This te-Kt declares the possibility of ‘ secondary ’ sons for Vaishyas.'— 
Thus it has been shown that ‘ secondai-y ’ sons are possible for BrShmanas, 
Ksattriyas and Vaisliyas. 

(D) It is shown here lhatl'or Shiidras, who are completely under their 
masters, it is impossible to beget their own sons ; but the last line points out 
that it is not meant that Shudras can have no sons at all ; they can have sons, 
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but the son also will be one who is under the sway of the Master, and as such 
not entirely free to perforin the functions of a son (to the progenitor).— 
(Vivadaratnakara, pp. 575 — 577.) 

U)i. ’ig 9. 141-U2.] (A) g gfgit; i 

(15) gff! 1 

ii15|Rto15it: ?^sri U 

(A) If one has an Adopted son endowed with all good 
qualities, he shall inherit his property, even though he may 
have come from another gotra. 

(B) The Adopted son shall not take the gotra or the pro- 
perty of his progenitor ; the cake follows the gotra and the 
property ; for him, therefore, who has given away his son, 
the offerings cease. 9. 141-142.) [Quoted in Apararha, 
p. 737 ; Vivadaratnakara, pp. 567-568 ; Vyavaharamayukha, 
p. 115.] 


Notes 

Under Manu (9. 1S5), it has been said that ‘ sons are the inheritors of the 
father's property,’ where all kinds of sons appear to be declared as entitled to 
inheritance ; only so long as the Legitimate son is there, the ‘ soil-bom ’ and 
other sons are entitled to bare maintenance (Manu, 9. 163.) — Thus then the 
title of the Adopted son to inherit fin the absence of the Legitimate son) having 
been already declared in those texts, what the present text does is to indicate 
that the Adopted son is entitled to inherit, even when the Legitimate son is 
there. — What remains doubtful is what his exact share shall be. — On this point 
some people hold that since nothing is specifically mentioned, the share must 
be equal to that of the Legitimate son. — Tliis, however, is not right. If shares 
had been meant to be equal, it would have been clearly stated ; as it has been 
done in the case of the ' Appointed Dau.jrhter ’ (9. 134). Hence it follows that, 
as in the case of the ‘ soil-boi'n ' son, so in that of the ‘ .Adopted ’ son also, the 
share shall he the sixth or eighth part (of that of the ‘ Legitimate ’ son). — The 
real purport, however, of the present text — according to our teacher — is that the 
share of the ‘ Adopted ’ son should be less than that of the ‘ soil-bom ' son. 
. . . It is only right that the ‘ Adopted ’ son should have a share in his 
adoptive father’s property ; since he does not inherit either the gotra or the 
property of his progenitor, and this for the simple reason that he has gone out 
of the family ; — for this same reason he does not offer cakes to his progenitor : 
for one offers the cakes to the person whose gotra and property he inherits. — 
‘ S-vadha ’ stands for the Shraddim. — This same rule applies to the ‘ Appointed 
son,’ ‘the one obtained along with the wife,’ the ‘ cast-off son ’ and the ‘ Dvya- 
mu-^yayaija ’ son. — Some people construe ‘ haret ’ in the causal sense, taking 
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the text to mean that the Adopted son shall not deprive the progenitor of the 
benefits of a son. — But there is no authority for this. — (Medhatithi.) 

‘ Datriw ah, '—one who has been given away by his father and mother 
if be has all the good qualities that a son should have, he shall be entitled to the 
same share in the property as the primary, i.e.. Legitimate, son.-The meaning 
is that the Adopted son has nothing to do with the property of his progenitor. — 
For the same reas-ons, f./?., ashe belongs to the gotra oi the adoptive father, 
he is not Dvydmusydijain,' which name applies only to the Ksetraja 
and the Piitrikdjjutra . — ‘ Gotrarikthanugalj, etc. ’ — This means that it is only 
when one belongs to the same gotra as another person and inherits his property 
that he offers him the cakes. When a man gives away a son, the ‘ svadhd,’ 
i.e., all that the son was expected to do for him, i.e., the Shraddha, ceases 
for him. — {Sarvajhandra yana . ) 

Later on Manu lin 9. 1 8.5) is going to declare that ‘ sons are to inherit the 
property of the father, ’ where all the twelve kinds of sons are spoken of as 
‘ inheritors of the father’s property ' ; further, in accordance with the rules 
already laid down, the fact that the Adopted son shall inherit the property in 
the absence of the ‘ Legitimate ’ and the * Soil-born ’ son is also well-established. 
The purpose of the present text therefore is to lay down that in the event of 
the Adopted son being endowed with all good qualities, he is to have a share 
in the father’s property even when the ‘ Legitimate ’ son is there. The 
meaning is that, if the Adopted son of a man is endowed with all good qualities 
such as learning and the like,— even though he may have come from 
another gotra, — he shall receive a share in the father’s property. In view 
of the rule that ‘ the Legitimate son alone is the sole master of the father's 
property,’— which asserts the superiority of the Legitimate son to all other 
sons,— the share of the ‘ Adopted ’ son cannot be equal to that of the ‘ Legiti- 
mate ’ son ; his share shall be the ‘ sixth part ' ; the same that has been 
assigned to the ‘ Soil-born ’ son.— Govindaraja has declared the meaning to be 
that ‘ in the absence of the Legitimate and the soil-born son, the adopted 
son possessed of all good qualities is to inherit the father’s property. ’—But this 
is not right ; because in that case it would come to this that while the ‘ Appoint- 
ed ’ and other sons would be entitled to inherit the property even when devoid 
of all good qualities, the ‘ Adopted ’ son would be so only when possessed of 
all good qualities and this would be most iniquitous. — ‘ The gotra and the p?-o- 
perty of the progenitor,— the Adopted son shall never take’ the cake-offering 
follows the gotra and the property ;—i.e., one offers the cake only to a person 
whose gotra and property he inherits : - hence when the progenitor has given 
away the son, all the shraddha and other offerings made by that son cease for 
him, —(Kvllttka.) 

While reiterating the fact of the twelve kinds of sons being entitled 
to inherit the father’s property, the texts assert the same with regard to the 
‘ Adopted ’ son. — ‘ Apyanyagotratah ’ — This includes also the Sagotra (the 
adopted son of the same potra as the adoptive father). ‘ Gu laih ,’ — such as 
learning^, humility, devotion to the father and so forth.— The ‘ Adopted ’ son 
is to inherit the property only in the absence of the ‘ Legitimate ’ and the 
‘Soil-born ’ sons. —The second verse supplies the answer to the question as to 
whether or not the ‘ Adopted ’ son has any connection with the gotra and the 
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property othia progenitor. — The Adopted son does not acquire the 30 fra and 
the property of the progenitor, who, on tliat account, does not receive the cake 
offered by that son the reason for this is that the cake-offering is due to the 
gotra and the property.—* JJadutatj,’— [or him who has given away the son, - 
i.e., for the progenitor— the ‘ Svadlid, ’ ceases.— In the absence of the Legiti- 
mate and Soil-born sons, the other ten sons inherit the property, - such is the 
meaning according to GovindarSja. But the real meaning is that the Adopted 
son has a share in the property also when the Legitimate and Soil-born sons are 
there. If such were not the meaning, then there would be no point in 
the qualifying phrase ‘endowed with all good qualities.’ This is the reason 
why Medhatithi has declared that * what the present text does is to indicate 
that the Adopted son is entitled to inherit even when the Legitimate son is 
Voere.'—[Raghavananda.) 

The first verse prescribes the inheritance of the Adopted son.— The Adopted 
son shall not adopt the goh'a or receive the property of his progenitor ; he shall 
receive the gotra and the property of the person to whom he has been given 
away. The reason for this is stated in the second half of the verse. The person 
who receives the gotra and the property is to offer the cake ; none other is to 
do it ; consequently for the man who has given away his son the * Svadha,’ i.e., 
the offering of cake, etc. , ceases.— (Alandona.) 

The sense of the two verses is as follows : The Adopted son shall take 
the gotra and the property of the person who has given him away as also of the 
person to whom he has been given away. If he did not take the gotra and 
the property of both, then the cake, which follows the gotra and property of 
another “ ceases, etc.,” i.e., precludes the Shraddha for both the fathers. 
Inasmuch as Shankhayana has prescribed the offering of cakes to the adoptive as 
well as the natural father, the Adopted son shall offer the cake to both, after 
having taken the gotra and property of both.— [Ramachandra.) 

( B ) The * Adopted ’ son shall not take the gotra or the property of his 
previous (natural) father, nor shall he offer the cake to him ; he shall take the 
gotra and property of, and offer the cake to, his second (adoptive) father, — 
The term ‘ cake ' here stands for the whole body of the after-death rites. — 
(Apararka, p, 737.) 

(A) * Gwiaik ’—such as caste, learning, conduct.— The title to inheritance 
being already implied by the fact of his being a * son, ’ what the words 
‘ Vpapanno, etc.,’ are meant to indicate is that if a Legitimate son be born 
after the adoption, the adopted son is to have a share in the property, if he is 
possessed of good qualities,— but only maintenance if he is devoid of good 
qualities. 

(B) Gotra, such as * Adshyapa ’ and the rest which are well knoinm. 
Since as a general rule, the offering of the cake follows the taking of gotra 
and taking the property, -the offering of the cake becomes precluded (if the 
gotra and the property are not taken).-The term • Soadlid ’stands for the 
hhraddha «ad other offerings.— (Fivodaratna/caro, p 568.) 

(Bt*Gotrarit:tha™,ffa/-,’-i.e., determined by the taking of the gotra 
and the property.-The * adopted ’ son meant here is the * pure ’ one. not the 
‘ Dvyamusyoyaoa,’ who takes the gotra. etc., of the progenitor also.-The 
term Pindo ’ has been explained as* the Shraddha and other offerings,’ 
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by Medhatithi. KuUtika, Bhatta and others. According to others ‘ Pinda ' 
stands for the ‘ Sapiiida-relationahip ’ and ‘ Soadhd ' for the Shraddha 
and other offerings. In reality, the terms ‘ gotra,’ ‘ riktha,’ ‘ pinda ’ 
and ' svadhd ’ are meant to indicate all the functions connected with the 
Pinda (Body), and all these are precluded from the Adopted son. Thus it is that 
his relationship to his uterine brothers, uncles and other paternal relations also 
becomes excluded. It is for this reason that when the son of the Adopted 
son performs the Sapindikarana for his father, he should do it with the 
adoptive father.— ( VyavahiramayUkha, p. 116.) 

165. 9. 180-181.] (A) 

SswRifNtdTg; ii 

(B) «isr jws iraiFi^tftaraT: i 

jftsia] 3iraT^ # aafw 3 ti 

(A) These eleven sons, the soil-born and the rest, as 
here described, the wise ones call “ substitutes of a son,”— 
taken with a view to the failure of a religious duty. 

(B) Those sons born of strangers that have been described 
here by the way, belong to him from whose seed they are 
born, and not to any other person.— (MaKw, 9. 180-181.) 
[Quoted in VivadaratnUkara, p. 674 ; Viramitrodaya, p. 613.] 

Notes 

‘ Substitute,’— -when the principal is not there, which means that these 
other sons are to be taken oniy in the absence of the ‘ legitimate ’ son,— In 
other Smrtis these sons have been named in a different order from the one 
found in Manu [where the order is— (1) Legitimate, (2) Soil-bom, (3) Adopted, 
(4) Appointed, (5) Secretly-born, (6) Cast-off, (7) Maiden-bom, (8) Obtained 
with the wife, (9) Purchased, (10) Born of a Remarried woman, (11) Self- 
offered, (12) Shndra-born] ; though no special significance attaches to the 
order in which these are named, yet a distinctly useful purpose is served by it. — 
These sons are taken ‘ with a view to on account of — ‘ the failure of a 
religious duty ' ; i.e., with a view to prevent the transgression of the injunction 
that ‘ one shall beget a child. ’ This injunction is an obligatory one, and as such 
must be acted up to by the Householder. The principal method of doing this 
consists in begetting a ‘ Legitimate son,' but failing that, one may have recourse 
to the others- 

(B) Some people have taken this second verse to mean the denial of the 
injunction regarding the other sons, even in the absence of the ‘ Legitimate ' 
son ; the sense being that—' those that have been described as substitutes, to 
be appointed in the absence of the Legitimate son, should not be appointed, 
because, being born of the seed of another man, they are the sons of that mui, 
and of none other , f.e., they cannot be the sons of the man that appoints 
P. 31 
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them. ’—Thus then, the previous texts luiving sanctioned the appointment of 
such sons and the present text having forbidden it, it must be regarded as a case 
of option ; and this option shall apply to the inheritance of property ; so that 
the ' maiden-born,’ the ‘ one obtained with the wife,’ ‘ one born of the remarried 
woman,’ and the ‘ secretly-bom ’ are not entitled to property ; the ‘ adopted and 
the rest are entitled to inherit,’— but only in the absence of the ‘Legitimate’ 
son ; the former ones are entitled to food and clothing only. — (Medhatithi.) 

(A1 ‘ K^etrajadin,’—i.e., not the ‘ Putrikapntra . — ‘ Kriyalopat,’ —i.e. , 
with a view to avoid the contingency of no after-death rites being performed. — 

(B) The ‘ soil-born ’ and other sons that have been named in connection 
with the ‘ Legitimate ’ son, do not belong to the person from whose seed they 
have been begotten; they belong to the ‘other person, i.e. , the person to whom 
the soil belongs, or he who has done the ‘ purchasing,’ etc, — Some people have 
explained this verse to mean that — ‘ If the adopted and other sons spoken of 
here are such as are begotten on the wife of the person who has given 
away the .son by another person, then these cannot be the sons of the man who 
has adopted or received them,— even though they have been given away by 
their supposed father ; in fact, they belong to the man from whose seed they 
have been begotten.’— (Sarvajnaiiarayana.) 

(A) These eleven sons the sages have declared to be ’ substitutes ’ of the 
son, who are taken up with a view to avoiding the contingency of transgressing 
the injunction of begetting children and also that of no after-death rites being 
performed for one. 

(B1 The ‘ soil-born ' and the other sons that have been mentioned in course 
of our treatment of the ‘ Legitimate ’ son belong to the person from whose 
seed they have been begotten, and not to the ‘ owner of the soil ’ or others ; 

' consequently they should not be taken up so long as one has a ‘ Legitimate ’ 
son, or an ‘ Appointed daughter ; ’—it is this fact that is meant to be emphasised 
by the present text. — 'Anyabijajdh,’ this indicates the eleven kinds of sons 
(and should not betaken literally); because the ‘ son born of the remarried 
woman ’ and the ‘ ShOdra-born ' son should be avoided in the same manner 
as the others,— even though these two are born of the seed of the man to whom 
they belong. This is why Vrddha-Brbaspati has declared— ‘ Ajyam viva, 
etc.'—(Kulluka.) 

(A) ’The ‘ Paraahava ’ (ShOdra-born) and other sons may perform the 
functions of the ' son ’ ; but they are not to have their Upanayana and other 
Brahmanical rites performed. 

(B) ’These have been declared to be * sons,’ because, in tbe absence of such 
a scriptural declaration, they could not be accepted as ‘ substitutes ’ ; in reality 
they are not ‘ sons ’ at all. What is meant by the words of the text is that, if 
the progenitors of these ‘ .sons ’ have no other sons, these (though given away) 
shall perform their Shraddha and other rites. As regards the ‘ one bom of 
a remarried woman ’ and the ‘ ShQdra-born,’ even though these are beg^otten by 
the man himself, yet they are not ‘primary ' sons ; as says Brhaspati. — ‘ Ajyam 
vina, cfc.’— According to Yajflavalkya (2. 133)— ‘Among all the twelve 
sons the one that follows in the list offers the cake and inherits the property 
only in the absence of the one that precedes ’ ; and then he goes on to assert the 
title to inheritance of the ‘ wife, daughters ’ and the rest ; so that these latter 
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are entitled to inherit only where no son— either primary or secondary— is 
theye.— (Pag ftavo na^ida. > 

These two verses declare the superiority of the ‘ Legitimate ’ son, 

(A) These are 'substitutes of son,’ not sons in the primary sense, — 
' KviyMopat,’— by reason of the absence of the action of procreation.— The 
senseis that so long as the primary, ‘ Legitimate,’ son is there, the functions 
of the ‘ son ’ should not be performed by the substitutes. 

(B) What is meant by the second verse is that a son is ' primary ’ for his 
progenitor only. — (Nandana . ) 

(B) The sons that have been named in connection with the ‘ Legitimate 
son, who are ' horn of strangers,’ belong to the persons of whose seed they 
are born, not to anyone else. — (Ramachandra.) 

(At ‘ Putrapratinidhhi ’ — Substitutes of the ‘ Legitimate ’ son and the 
Putrikdpiitra ; i.e., in the absence of these two, they perform the functions 
of the ‘ son.’ This is in accordance with the words of Brhaspati—' Pulra- 
strayodasha proktah, etc.’— The reason for this is supplied by the word 
‘ Kriyalopdt, ’—on account of the contingency of transgressing the injunction 
that ‘ children should be begotten ’ ; this injunction is obligatory ; and (in the 
absence of the primary sons), it is obeyed somehow ( by the taking of a 
secondary son.) — (B) ya.syai<«— This denial of their ‘ primary character ’ serves 
the purposes of emphasising the ‘ secondary ’ character of those sons. - {Vivdda- 
ralndkara, pp. S74-576.) 

‘ Kriyalopdt ’ '.—This is a reason for regarding the sons as ‘ substitutes.’ 
But the 5mi'trc/iand)'iA;a has explained the meaning to be that ‘ The wise men 
have declared the eleven sons as substitutes, through the fear that, in the 
event of there being no Legitimate son, (if no such substitutes were appoint- 
ed) there would be no performance of Shrdddha and other rites that are to be 
performed by a 3an.’—(Viramitrodaya, p. 613.) 

1G6. *13 3. 42.] sistt i 

By uncensured marriages the progeny becomes uncen- 
sured ; and censured by the censured ; hence people should 
avoid the censured marriages.— (ilfontt, 3. 42.) 

Notes 

Those marriages are called ‘ uncensured ’ which have been sanctioned 
by the scriptures ; and the ‘ progeny ’—in the shape of the son, etc. — born from 
wives wedded by those forms of marriage is ‘ uncensured,’ i.e-, praiseworthy.— 
From the ‘ censured ’—prohibited— marriages is born the ‘ censured,' defective, 
child.— Therefore with the view that such cinldren may not be born as become 
a source of pain, people ‘ should avoid the censured marriages ’.—(Mcdh'di ith i.) 

1G7. ¥13 9. 107.] «if¥¥l¥3W ^ •atsifWAM# i 

« 59t: «W5rif^?r?i3 ii 



244 


CHAPTER II 


That son alone is a man’s “ Duty-born " son to whom 
he transfers his debt and through whom he attains immor- 
tality ; others are known as “ lust-born.” — (MawM, 9.107.) 
[Quoted in VibhagasUra, 8. 2—7.] 


Notes 

This is not to be taken literally.' If this were literally true, then the 
younger sons would not be entitled to any property, and this would be contrary 
to Manu’s own declarations under 9. 108. — iMedkatithi.) 

‘ y-Tnontyam,'— immortality : a man becomes entitled to Liberation only 
after he has begotten a son. — ‘ Dharmajah,’ begotten as a duty. — The others 
are ‘ lust-bom,’ because the duty is accomplished through the first son.— 
{Sarvajrianarayana. ) 

The son on whose birth, the father becomes cleared of his debt, and by 
whose birth he attains immortality, . . . that son alone is one ‘ bom ’ on account 
of * Duty ’ ; as that son alone confers such benefits as the clearance of debts and 
the like.— The others the sages regard as ‘ lust-born.’ It follows, therefore, 
that the eldest son should take the father’s entire property (as declared by 
Manu under 9. 105 — * Jye^tha eva tu grh'uyat, etc.’—(Kullhka.) 

That son to whom the father transfers his debt.—* Dharmajah,' bom 
in pursuance of duty. THimiaan Arthavada—{RSghavananda.) - 

In certain families the eldest brother is found to be devoid of all good 
qualities, while the youngest is endowed with good qualities ; what is to be done 
in such cases ?— This text answers this question. That son alone is one * born 
in pursuance of duty ' on whom devolves the debt (responsibility) of offering 
the cake and other offerings due to the fathers,— and through whose good 
reputation, the father becomes immortal ; and not necessarily the eldest born.— 

* Others,’— i.e., those that are devoid of good qualities [Nandana.) 

That son on whose birth the father puts an end to all bis three kinds of 
debt due to gods, sages and ancestors. — ‘Dharmajah,’ born in pursuance of 
duty. —(Ramachandra.) 

This text supplies the answer to the question why there is preference 
accorded to the eldest son. The fact of his being bom first and thereby' 
relieving the father of his debts makes him alone the real son born of 
righteousness ; all the purposes of a * son ' having been served by this one son, 
the others that follow are only the products of lust. - ( Vibhagasara, 8. 2—7. ) 


Deprecated Sons 

168. ^3 9. 143.] gfwvmna i 

^ S(If ff] »Ttil SlTf 3I!fT^q;ro^ II 

The offspring of a woman not ” authorised,” and the 
offspring obtained from her brother-in-law by a woman who 
has already got a son,— both of these are undeserving of a 
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share,— one being born of an adulterer and the other being a 
product of lust.— (ilfami, 9. 143.) [Quoted in Vivadaratnakara, 
p. 586.] 


Notes 

It having been declared that if the husband dies without male issue, the 
wife should obtain the sanction of her elders for the begetting of a son, this 
same declaration is reiterated here.— If a woman has not been ‘ authorised ’ by 
her elders, and yet begets a son,— under the impression that she being her 
husband’s ‘ soil, ’ the son born of her would be his ‘ soil-born son ’ and thus 
entitled to inherit his property, — a son horn in this manner shall not inherit the 
property of the father ; because a son is called ‘ soil-born ’ only when he is 
born in the manner expressly laid down in the scriptures, and it is only then 
that he inherits the property of the ‘ owner of the soil ’ ihis dead father). It is 
for this reason that the present text denies the inheriting capacity of the 
son born of the woman not duly * authorised ’ ; but it does not forbid the offering 
of the funeral cake, even though the son is born of an ‘ outcast ’ woman.— 
Nitrada has laid down a special rule — ‘ Jala ye tvanijinktayam, etc. ’ — The 
text uses the word ‘ atita ’ (instead of ‘ putra ’) because the child referred to 
is not born in accordance with the law relating to the ‘ adopted ’ and other sons. 
Among twice-born people, the issues of one’s mere ‘ seed ’ (and not of lawful 
wedlock) are entitled to mere subsistence, and not to the inheritance of pro- 
perty. It is the duty of the ‘ Legitimate ’ son to provide for the maintenance 
of the unlawfully-begotten sons also ; but these latter are not entitled to any 
inheritance in the property ; in 9. 162 we read of only “ two heirs.” where 
only two sons are spoken of as ‘ heirs.’— From what is said here it follows that 
‘ the issue of the unauthorised woman,’ not entitled to the property of his 
mother’s husband, does become a sharer in the property of the man from whose 
seed he has been bom ; and his sbai-e in this case would be just enough for his 
subsistence.— Similarly also, in the case of the woman who has already got a 
son, if the son is alive, and yet she obtains a son from her brother-in-law, even 
by • authorisation.’— (iWed/iutit/ii.) 

Even when there is no son, the woman should proceed to have a son only 
under ‘ authorisation ’ from her elders.— (Scsrco/ijawarof/ttiio.) 

The son that has been born without the ‘ authorisation ’ of elders— or the 
son that is born, even under authorisation, to a woman who has already got a 
son begotten by her brother-in-law through lust, —both these are undeserving 
of a share in the property.— (^f^tZZi^^•u.) 

‘ Not authorised,’ even though without a son,— or ‘ authorised,’ when 
with a son the first being born of an adultei’er and the second being a product 
of lust, of the woman. — (Raghavananda.) 

These texts declare that even some of the ‘ soil-born ’ and other sons are 
not entitled to inheritance, ’fhe first is the son born to an unauthorisid 
woman, from her brother-in-law, and the second the son born from the brother- 
in-law to an authorised woman who has a son already,— both these are 
undeserving of share in the property.— (Nandana.) 
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‘ Aniyuktasnlah ' — is that son who, in the absence of the husband, is 
begotten on a woman who has not been ‘ authorised ’ by her elders. — ‘ Bha- 
share in the property of the ' owner of the soil ’ (the woman’s husband). 
This includes the offering of cakes also (i.e., such a son shall not be entitled to 

offer the funeral cakes) This refers to cases where the ‘ soil ’ (the woman) 

has been won over by the payment of a fee, as is clear from the following 
text of Narada.— ( V ivadaratnakara, p. 587.) 

169. 511?^ 13. 19-20.] srrar d i 

ftw:# Jiim i 

«g?ini!rai*iT ^ ^ ii 

Those that are born from an unauthorised woman, either 
by one or by several men, are not entitled to the property of 
their father ; being, as they are, the sons of the persons from 
whose seed they have been born ; they shall offer the cake 
also to the person from whose seed they are born, if the 
mother had been got over by the payment of a fee ; if, however, 
the mother had not been got over by the payment of a fee, 
then they shall offer the cake to the person who had wedded 
the woman.— (iVaradrt, 13. 19*20.) [Quoted in VivUdaratnalcara, 
p. 587.] 


Notes 

‘ Anigiik iaya III, '—a loose woman . — * Arikthabhajali,’ —they do not 
receive the property of the ‘ owner of the soil ’ ; or they do not obtain the 
property of the mother, or of the ‘ owner of the soil,’ or of the mother’s father, 
—as explained by the author of the Prakasha. If the mother had been got over 
by ‘ the owner of the seed ' by the payment of a fee to the ‘ owner of the soil, ’ 
then alone shall they offer the cake to the ‘ owner of the seed.’ — [Vivadu- 
ratnakara, pp. 587-588.) 

170. ng 9. JOl.] BrgTBPnnfr gwig Tiraf grratsBfviiHff: i 
^^if ; h: It 

The male child of even an authorised ” woman, if not 
begotten in the prescribed manner, is not entitled to the 
paternal property ; as he has been procreated by outcasts. — 
iManu, 9. 104.) [Quoted in Vivadaratn'dkara, p, 587.1 

Notes 

Not in Ute prestyribad manner^ * — not vvearinf^ a white dress and 
othei detaiia. ' He is not atUitlcil to the properli/f* — (.c. , he ahail not be 
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treated as the ‘ Ajei-mja ’ sow.— The brother-in-law and the sister-in-law are 
both rightly regarded as ‘ outcasts,’ on account of their having not obeyed the 
re.strictions in the begetting of the .son.— (Mcdhat ithi. ) 

‘ A uidhaiiaUih ’—without observing such rules ns ‘ besmearing the body 
with clarified butter ’ and so forth. — ‘ Paternal, ’- belonging to the ‘ owner of 
the soil,’ as also to the ' owner of the seed i.e.., to either of his two ‘ fathers’).— 
iSarvnjnanaraijaaa , ) 

Even on an ‘ authori.secl ’ woman, if a son is begotten without the due 
observance of such rules of ‘ Nif/oga ’ as ‘ besmearing the body with clarified 
butter ’ and .so forth, — that son in not entitled to inherit the property of the 
husband of his mother, the ‘ owner of the soil ’ ; because he has been begotten 
•by an ‘ outcast.'— (Kttlliika.) 

The son born of an ‘ authorised ' woman, — if he has been begotten without 
the due observance of the rules laying down the besmearing of the body with 
clarified butter and so forth,— is not entitled to inheritance.—’ Naryam,' a 
woman. — The word is ‘ avidhatiatak,’—‘ Patitotpaditah,’ begotten by the 
brother-in-law who has made himself an ‘ outcast ’ by transgressing the rules. — 
{Raghavananda.) 

‘ Avidhanatak, ’—without observing the rules in regard to the ‘ besmear- 
ing of the body with clarified butter ’ and so forth. — [Nandana.) 

‘ Paitrkam, ’—belonging to the ' father ' who is the ‘ owner of the 
soil. ’— (ii S m achandra. ) 

‘ Avfd/jannfali, ’—without observing the law of ‘ Niyoga.'—(Vii>ada- 
ratndkara, p. 587.) 

171 . far: i 

g 'Rtm i| 

In the case of women who have been got over by the 
payment of a fee, the child belongs to the progenitor ; in that 
one who has not been got over by the payment of a fee, the 
product belongs to the ‘ owner of the saW —{NWrada.) [Quoted 
in Vhiadaratnciltara^ 


Notes 

This refers to the ‘ remarried woman ’ and to the ‘ loose woman.’— 
(Vivddarainakarn, p. 588.) 


172. 9. 191.] g ^ giwit snaV %«ii sr% i 

^ n to? : 

[p./., II 

If two sons, born of two men, contend for the property 
in the mother’s possession, each shall take, to the exclusion 
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of the other, what belonged to his own father.— (Marntt, 9. 191.) 
[Quoted in Vivadaratnakara, p 588 ; Ddyabhaga, p. 149 ; 
Smrtitattva II, p. 169.] 


Notes 

Sec. II, 280 and 21 In. 

One son is boi'n of the woman's husband, and the other of a paramour or 
ot her second hu.sband ; the property of both the men lies with the mother 
in such case each of the two sons shall take the property that belonged to the 
owner of the seed of which he was born. — ‘ itelarat ' (v.L, for ‘ rietarak ’) — 
not any property that belonged to the mother’s other husband. -{Sarvajna- 
rmruya'm.) 

This refers to a case between the ‘ Legitimate ' son and the ‘ Son of a 
Remarried Woman. ’—On the death of the father of her ‘ Legitimate ’ son, the 
woman, finding her son to be a minor, has taken charge of her husband’s 
property thereafter she obtains another son from her second husband ; — 
on the death of this second husband also, she takes charge of his property, 
there being no one else to inherit it ; — afterwards, if there is a dispute between 
the two sons in regard to the property in their mother’s custody,— then each 
of them shall receive only what belonged to his own progenitor, not what 
belonged to the other’s progenitor. —(Kvlluka. ) 

If a widow who has a son, takes her husband’s property, and then from 
her second husband she obtains another son and takes his property also then 
what shall belong to whom ? The answer is that if there is a dispute between 
the ‘Legitimate son’ and ‘the Son bom of the Remarried Woman,'— each saying 
that he should take all the property and maintain the other, — ‘ Netarah,' — i.e., 
one shall not receive what belonged to the progenitor of the other.— Or the text 
may be taken as referring to the woman’s Slridhana. — {Rdgkavdnanda.) 

When a woman with a son has become wealthy and becoming remarried, 
obtains a son from her second husband also, — the division of property between 
her two sons shall be as herein laid down. — (Nnndana.) 

This refers to the case of one with two fathers.— If two persons born of 
two men contend about the property of the woman,— then out of the properties 
belonging to the two parents, what belonged to the father shall be taken by 
the son whose father is alive,—* not the other,’ — i.e., not the son born of her 
previous husband.— tifaMiacAaredro.) 

The woman referred to here is either the Prostitute or the Harlot or the 
Remarried one,— says the Parijata. — {Vioadaratnikara, p. 588.) 

If a man has given a property to a woman, the son born of the seed of 
that man shall take that property .—(Uayabhdga, p. 149 ; also Smrtitattva II, 
p. 169.) 

J73. tftew ] I 

To a woman who has a brother-in-law, if a child is born 
of another man, -that son is not entitled to inheritance. — 
{Gautama.) [Quoted in Vivadaratnakara, p. 587.] 
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Notes 

tf a woman has her brother-in-la W living, if a child is begotten on her 
by another man, that child has no share in the property.—! Vivadaratiiakara, 
p. 587.) 

174. ill ] 3 I 

*1 g simifr g ii 

On the death of her husband, the woman might well 
emaciate her body by living on recommended flowers, roots 
and fruits ; she should not even take the name of another 
man.— [Quoted in Vlramitrodaya, p. 603.] 


Notes 

Manu has here forbidden the widow's having recourse to another man 
even for purposes of livelihood. —( Vlramitrodaya, p. 603.) 

175. ] s-sng«m*n!i«i 

DvyU,mu?yUyana sons shall offer the cake and the water- 
oblations separately to both (the fathers) : they shall take 
half out of the property of both, the owner of the seed and 
the owner of the soil.— (iVorada.) [Quoted in Apararka, 
p. 733 ; VivadaratnUkara, p. 658 ; Vlramitrodaya, p. 605 ] 


Notes 

This refers to cases where the ‘ Legitimate son ’ is born after the birth 
of the ‘ Soil-born ’ son.— (ApararAa, p. 7.33.) 

This refers to cases where the ‘ owner of the seed ' has a Legitimate son 
of his own, and the ‘ owner of the soil ’ also has somehow got a ' Legitimate 
son ’ after the birth of the • Soil-born ’ son. — ( Vivadaratridkara, p. 553.) 

‘ Half ’ means their proper share. — {Vlramitrodaya, p. 605.) 

176 . ^ei: ^ \ 

sufgs^i: II 

[v.l. ] 

nff fi: ga: i 


F. 32 



^ CHAPTER il 

The Adopted, the Cast-off, the Bought, the Shudra-born,— 
these sons, if pure in caste and behaviour, are held to he of 
the middling class [v.L, are declared to be partakers of inherit- 
ance] the Soil-born, the Son born of the Remarried Woman, 
the Maiden-born, the Son Obtained with the Wife, and the 
Secretly-born, — these sons have been deprecated by good 
men .—{Bxhaspati. ) 

177 . or«i*i ] ^ i 

^ 33T; *1 II 

I ^ i 
a ^wnr: ii 

«aqsa>sjgq*ia> qsi ^nfsiii^ga: i 
giq ^ flgai i?ns ii 

Sons of the ShGdra wife. Self-offered sons and also those 
that have been Bought,— all these are called Shaudrika ; 
they are without doubt Kandapr§thas.~One who abandons 
his own family and goes over to another family is, by this 
very misdeed, a Kun<}apr 9 tha,—OiiQ who has been obtained 
in a distressed condition, and the son of the Shudra woman,— 
all these sons have been called Kan4a'pr§tha8 by Manu. — 
{HUrita,) [Quoted in VivSdaratnUkara, pp. 552-563 ; Vlra- 
mitrodaya, p. 621.] 


"Notes 

‘ Vaifnavi ' here stands for the Shudra woman. — (Yivddarattiakara, 
p. 553.) 

‘ Vai^navl ’ stands for the Shudra woman— says the Kalpataru . — 
(Viramitrodaya, p. 621.) 



Section II [3 {b)] 

RELATIVE CLAIMS OF THE VARIOUS KINDS 
OF SONS 


178. 2. 132-133.] 

(A) qr: qrs i 

(R) sfhB^asf^g *Tqi n 

(A) Among these sons, the funeral cake shall be offered, 
and the share inherited, by each succeeding one only in the 
absence of the preceding ones. 

(B) This rule has been declared by me in regard to sons 
belonging to the same caste as the father. 

2. 132-133.) [Quoted in VivadaratnUkara, p. 551 ; Viramitro- 
daya, p. 614.] , • 

^ T* 

J:^) Among the sons, ‘ Legitimate ’ and the rest, enumerated in due order, 
the one that succeeds should be regarded as the offerer of the cake and the 
inheritor of the property, only in the absence of the one that has g^e before ; 
and if the preceding one is there, then, out of kindness towards the following one, 
provision should be made for his maintenance. The ‘ self-bom one' (Manu) has 
declared — {a^’Eko evaurasal}. putrah pitryasya, etc.’; — (6) ’ Sa^thantu 
keetrajasyamsham, etc.’;— (o') ' Aurasctkietrajauputrau, etc,’; — (d> ‘ Auro- 
sah k^etrajashchaiva, etc.’;— and Shahkha— ‘ Dvau bhagau pitvh, etc.' . . . 
The conclusion deduced from all this is that if the ' Legitimate ’ son is 
there, the other kinds of sons receive shares only if the division is made during 
the father’s lifetime, — after the father's death, it shall be as YSjfiavalkya 
has declared ; — that is, the succeeding one in the list shall receive a share only 
when the preceding one is not there. There is some diversity in the order of 
precedence among the sons— as enumerated in the several texts ; — this is to be 
determined by the wish of the father if he is living ; but after his death, the 
order must be as set forth by Ydjtlavalkya. — This is what has been indicated 
by Yajiiavslkya himself in the second line, (B), where the phrase ‘ has been 
declared by me ’ implies that the texts occurring in other Smrtis are 
applicable in other cases; — i.e., in cases of the division being made during 
the father’s lifetime, where, the order depending upon the father’s wish, no 
hard and fast rule can be laid down ; while the matter becomes difficult 
in cases where the division comes after the father’s death ; and that is why 
this rule has been ‘ declared by me.’— I Vishrartipa ) 

(A) Among all these primary and secondary sons, ‘ Legitimate ’ and the 
rest, the succeeding one is entitled to offer Shraddka and inherit the property 

Z61 
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only in the absence of the preceding. —Among the ‘ secondary sons, ’ it is only 
the ‘ Dattaka, ’ Adopted, that is permitted in the present age ; all the rest being 

excluded by the text of Shaunaka — ‘ Dattauraselare^antu, etc.' 

Though everyone of the ‘ secondary ’ sons is entitled to inherit the property 
in the absence of the preceding one, yet Manu and other writers have declared 
only some of them to be entitled to inherit property ; and the meaning of this 
is that those alone that are spoken of as so entitled are to receive the property 
left by any Sapinda of their father’s that may die childless.— (B) The meaning 
of the second line is that among the ‘ secretly born ’ and other sons, only 
those are to be accepted as ‘ sons ’ who are of the same caste as the 
father.— (Aparorfco.) 

(A) Having described all the primary and secondary sons, the author lays 
down the order of inheritance among them. Among the aforementioned twelve 
sons, it is only in the absence of the preceding one that the succeeding one is to be 
regarded as entitled to offer Shraddka and inherit property.— Under this rule, 
in the presence of the ‘Legitimate son’ and the ‘ Son of the Appointed daughter,’ 
the property shall go to the former ; but on this point Manu has laid down 
an exception— ‘ Pufrifca 2 /ain krtayarUu,etc.’ ; — in regard to the other sons 
also, Vashistha has declared that even in the presence of the preceding ones, they 
shall receive a quarter share— ' Tasminshchst pratigrhitT', etc.'; so also 
Kstyiyana—' Utpanne tvaurasB putrg, etc. ’—Though Vi?pu has spoken of the 
‘ Maiden-bom ’ and some others as * not entitled to share in the property 
of their father, ’ yet what is meant is that they are not entitled to the quarter 
share (laid down by Vashistha) when there is a ‘ Legitimate ’ son ; in cases, 
however, where there is no ‘ Legitimate ’ son, the ' Maiden-born ' and the rest 
also do inherit the entire property of the father, in accordance with the words 
of Ynjfiavalkya. — As regards Manu’s text — ‘ Eka evaurasah pzetro, etc.' 
(9. 163)— that refers to cases where the ‘ Adopted ' and other sons are inimical 
to the ‘ Legitimate ’ son, or are devoid of qualities. — With regard to the ‘ Soil- 
born ’ son, Manu has laid down a special rule—' Sa^thantu k^etrajasydm- 
sham, etc.' (9. 164),— which means that if the ' soil-born ’ son is inimical to the 
‘Legitimate ’ son as well as ‘ devmd of qualities,’ he is to receive the sixth part 
of a share, but if he has only one of these disqualifications, he shall receive the 
fifth part. — Manu has divided the sons into two groups of six each and declared 
the first group to be ' inheritors as well as kinsmen ' and the second group 
to be only ‘ kinsmen, not inheritors ’ (9. 159-160) ;— what this means is that in 
the event of there being no other heirs to the property left by some of their 
father’s Sapindas or Samdnodakas, the first group of six, — and not the 
second group— shall inherit that property ; as regards ‘ kinsmanship,’— i.e., 
liability to make offerings of water and so forth, — that belongs equally to both 
the groups. — So far as the inheriting of the father's property is concerned, 
all the sons are equally entitled, in the absence of the ‘ preceding ones ’; as is 
clear from Manu’s text-' Na Ohrataro m pltarali, etc.' (9. 185).— In some 
of the texts of Vashistha and others, the sons are found to be mentioned in a 
different order. This diversity is to be explained as based upon the diversity 
in the comparative merits of the sons.— Gautama mentions the ‘ Son of the 
Appointed Daughter ’ as the tenth aniong the sons ; but that must refer to this 
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son being of a different caste,— Mann’s text ‘ BhrUtrrnamekajatanam, etc.’ 
(9. 182) should be taken to mean that ‘ so long as it is possible to adopt a 
brother’s son, no other person shall be adopted it does not mean that the 
‘ brother’s son ’ is really a son ; as the latter view would be contrary to 
YSjaavalkya’s text (2. 185), [where the ' brother’s son ’ has been declared to 
be entitled to inherit property only in the event of the ‘ brother ’ not being 
there ; while if he were a ‘ son,’ then bis title to inheritance would be prior to 
the title of, not only the ‘ brother,’ but also of the ‘ father ’ and the rest— says 
the BSlambhatti.]~(B) The rule that ‘ the succeeding son shall inherit only 
in the absence of the preceding one ’ refers to cases where all the sons belong to 
the same caste as the father, not where they belong to different castes. As 
regards the ‘ Maiden-born,’ ' Obtained with the Wife,’ ' Secretly-born ’ and 
‘ Born of a Remarried Woman,’ — these can belong to ‘ the same caste as the 
father ’ only through their progenitor, not by themselves ; because by them- 
selves these have been declared to have no ‘caste.’ — The sons begotten by one on 
wives of lower castes— such as the Miirdhavasikta and the rest, for the 
BrShmana,— these would be included under the category of ‘ Legitimate sons ’ ; 
so that the ‘ Soil-born ’ and other sons would be entitled to inherit only when 
these also would not be there. — As regards the Son bom of a Shiidra wife, 
however, even though he would be a ‘ Legitimate ’ son, yet he would never 
inherit the entire property even in the absence of the others,— as declared by 
Manu — ‘ Yadyapi syat tu aatputro, etc.’ (9. 154) .... It is from this that it 
follows^at the Bi-ahmapa’s son born of his K^attriya and Vaishya wives 
would inherit the entire property in the absence of sons of the same caste as the 
father.— (Afit5/c?oro, pp. 698 — 716.) 

Among these twelve sons, one that succeeds is entitled to offer the cake 
and inherit the property only in the absence of the preceding.- The term 
‘ amsha,’ ‘ share,’ stands for the entire property, in so far as the rule applies 
to the ‘ Appointed daughter ’ and the * Soil-born son, ’ as is clear from the 
following text from Likhita and the Brahmapurana — ' Utpanne tvaurase 
putre, etc.’ ; — so also in reference to such ‘ Adopted,’ ‘ Appointed,’ ‘ Secretly- 
born,’ and ‘ Cast-off ’ sons, as belong to the same caste as the ‘ father.’— The 
text of Manu— ‘ Eka evaurasU putro, etc.’ — is meant for cases where the 
‘ Legitimate son ’ is possessed of very superior qualificaHons and the others have 
no qualifications. —The particle ‘ c/ia ’ (in Ynjfiavalkya’s text) has the collect- 
ive sense ; the meaning therefore is as follows : — This ride, that the succeed- 
ing one is to receive a share in the absence of the preceding, has been laid down 
by me in regard to sons belonging to the same caste,— i.e., be]oDgmg to the 
three higher castes ; as regards cases where the sons belong to different 
castes, even though the ‘ son of the Appointed Daughter ’ is there, the ‘ Soil- 
born son ’ of the same caste as the father shall receive a share.— (Ytramitro- 
daya-TlkU on Ynjfiavalkya.) 

One and the same kind of ‘ son ’ is spoken of as ‘ kinsman and inheritor ’ 
in one text, and as ‘ kinsman, not inheritor ’ in another text ; —this apparent 
contradiction may be explained on the basis of the son being possessed or devoid 
of qualifications. Similarly, in the enumeration of the twelve kinds of sons', 
different orders of sequence are found in different texts ; this also is to be 
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explained on the understanding that the one placed earlier in the list is possessed 

of qualifications higher than those possessed by that placed later ( Vivada- 

ratnakara, pp. 551-652.) 

As we have a repetition in ‘ parah parah,’ we should have a correspond- 
ing repetition as * purvapTirvabhave.’ — {Vlramitrodaya, p. 614.) 

179. ^ 9. 158—160.] I 

^tlf *?Tqi^5rTf^?rT: II 

ii 

Among the twelve kinds of sons that Manu .... has 
mentioned,— six are “ kinsmen ” as well as “ heirs,” fto the 
property of Sapindas and Samanodakas) and six are ” kins- 
men,” not ” heirs.”— The “ Body-born,” the ” Soil-born,” the 
” Adopted,” the “ Appointed,” the “ Secretly-born,” and the 
“ Cast-off,”— these six are ‘‘ heirs” as well as “kinsmen.”— 
The ‘ Maiden-horn,” the “ Received along with the Wife,” the 
“Bought,” the “Begotten of a Remarried Woman,”the “ Self- 
offered ” and the “ ShQdra-born,”— tftese six are only “ kins- 
men, " not ‘ ‘ heirs. ” [Or, according to some, these six are neither 
kinsmen nor heirs.] — (ikfawit, 9. 158— 160.) [Quoted in Vishva- 
rupa, p. 249 ; Apararka, pp. 734-735 ; MitUk§ara, p. 703 ; 
VivadaratnUkara, pp. 549-550 ; VivadachintUmani, p. 230 ; 
Parasharamadhava, p. 349 ; Vlramitrodaya, p. 619 ; Vibhaga- 
sara, 13, 2—9,] 


Notes 

The term ‘ bandhu ’ here stands for ‘ bandhava,' kinsmen ; they take 
the potra and also the property ; the reverse of this are the latter six.— Those 
that have been described as ‘ not heirs ’ are so only in the presence of the 
‘ Legitimate son ’ ; all that is meant by the distinction is that the first six are 
larger beneficiaries than the second six. Among the first group, ail except the 
‘ Legitimate son,' are equal beneficiaries, and less than these latter are the 
six in the second group ; these latter are all equal, and there is no difference 
among themselves, due to their being mentioned earlier or later in the list. — 
(Afedhatithi on 165.) 

‘ Bandhiiddyadah ’ — ‘Ddyada,’ inheritors, of the property of ‘ ban- 
dlms ’—paternal uncles and the rest,— in the absence of their son, wife, 
daughter and other heirs.— The second group of six are ‘ not dSyada,’ not 
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inheritors of property of the paternal uncle and others ; even though these, 
uncle and others, may have no sons or wife or daughters, yet their property 
will go to the Sagotras, not to the latter group of sons. ‘ Kinsmen,’ are 
liable to make the water and other offerings. These six are ‘ neither heirs 
nor kinsmen,’ the compound ‘adayadahandhavak’ being expounded as 
‘ addyddah abdndhavdh.’ — ISarvajhandrayana.) 

Among the twelve sons enumerated by Manu, the first six are ‘ kinsmen ’ 
as also ‘ partakers of the gotra and the property ’ ; and being kinsmen, 
they offer cake and water to Sapindas and Samdnodakas (of the father) 
and also take his gotra and property ; — that they inherit property is going 
to be declared in reference to all the twelve sons. — The second set of six do not 
take the gotra or properly ; they are only kinsmen, and as such perform 
the duty of kinsmen in offering water and other things.— It is not right to 
regard the second set as ‘ neither kinsmen nor heirs ’ [as Sarvajnandrdyana, 
and seemingly Medhdtithi have done] ; as they have been distinctly called 
‘ bandhus ’ (kinsmen) by Baudhayana who calls them ‘ gotrabhdjah.’— 
{Kulluka.) 

‘ Bandhuddydddh,’— those who take the gotra, offer the cake and water 
and inherit the property . — ‘ Addyddabdndhavdh ,' — those who do not receive 
the property, but, like kinsmen, confer upon the father the benefit of offering 
water. — (Rdghavdnanda.) 

Manu divides the sons into two categories.— ‘BondAjt-daj/odoJt ’—kins- 
men— those who offer the cake and take the gotra.—' Addyddabdndhavdij, 
both characters are negatived here, they are neither ‘ daydda ’ nor 
‘ bdndhava ’ ; but some people hold that it is only the ‘ ddydda, ’ ' heirship,’ 
that is negatived, not the ‘ bdndhava,’ ' kinsmanship.’ — (Nandana.) 

The meaning is as follows ; — The five sons, the ‘ Soil-born ’ (the ‘ Adopted,’ 
the ‘ Appointed,’ the ‘ Secretly- born ’ and the ‘ Cast-off ’) receive their shares 
also when the ‘ Legitimate ’ son is there ; while the ‘ Maiden-born ’ and the 
rest get it only when the preceding ones are not there. — (V ishvarupa, on 
Yojfiavalkya, p. 249.) 

What this means is that when the father’s Sapindas or Samdnodakas 
die without leaving a nearer heir, their property goes to the first six, and not 
to the second six ; but ‘ bdndhavatva,’ ‘ kinsmanship ’ — which consists in 
liability to make the water and other offerings, either through Sagotra or 
Sapinda relationship,— belongs equally to both the sets.— As regards the 
father’s property, they are all equally entitled to inherit it ; as is clear 
from Manu, 9. 185 ; [and therefore the term * ddydda ’ in the text cannot 
mean ‘ heirs ’ to the father’s property] specially because it is well known 
as meaning ‘ heirs ’ to the property of persons other than the father. — 
(Mitdk^ard, pp. 703—710.) 

The liability to make the water and other offerings— due to the Sagotra 
or the Sapinda relationship— belongs to both the sets ;- the distinction made 
by Manu should be taken to mean this ; as for the Inheriting of the father’s 
property, to this all the sons are entitled, in the absence of those preceding 
them in the list ; as declared by Manu himself (9. 1S5) .—{Pardsharamddhava, 
p. 349.) 
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'When the father’s Sapiiidaa or Samdnodakas die without leaving a 
nearer heir, their property goes to the first six, not to the second six ; as regards 
their own father’s property, that they are all entitled to inherit, in the absence 
of those preceding them in the list ; so tliat in i-egard to the father’s property 
there could be no distinction made among them as to some being ‘ heirs ’ or others 
being ‘ not heirs.’ Yajfiavalkya (2. 133) and Manu (9. 185) have clearly 
asserted the title of all the secondary sons to inherit the father’s property. 
Further, the term ‘ ddydda ’ is mostly used in the sense of persons inheriting 
the property of persons other than the father. As regards ‘ bandhavatva,’ 
kinsmanship, —wldch consists in the liability to make the water and other 
offerings, either through Sagotra or Sapinda relationship — that belongs 
equally to both sets of sons.— Such is the meaning of Manu’s texts.— ( Vira- 
miirodaya, p. 619.) 

180. HH? ] gflr^TS^ Rn ^ i 

Hf ITS ^ 11 

gar 51 ^^ 11 

^¥?Tqi?^T#^EIT: I 

1#: ll: 3^: dr qsrhiT: [y.l., ] 

anrdd ^ 1 

saitidi 3 qi«r^Ts»nd srEpal dr a ?n'g*ri^ 11 

The Legitimate, the Soil-born, the Son of the Appointed 
Daughter, the Maiden-born, the one Got with the wife, the 
Secretly-born, the one Born of the Remarried Woman, the 
Cast-off, the Adopted, the Bought, the Appointed, the Self- 
offered, — these have been declared to be the twelve sons. — 
Among these, six are kinsmen and heirs, and six are kinsmen, 
not heirs. — Each preceding one is held to be senior, and each 
succeeding one, junior ; on the father’s death, these have 
recourse to the father’s property in due order,— the junior 
one receiving it in the absence of the senior.— (Narada.) 
[Quoted in VivMaratnakara, p. 551 ; Vlramitrodaya, p. 620 ; 
Dvaitanirmya, p. 38; Vibhagctsara, 13. 2—6.] 


Notes 

The meaning of the last line is that the succeeding one inherits the property 
only in absence of the preceding. 


181. 9. 184.] WtH: ^tiHiswd Rqqqf fir I 

HssffT! -aa HrilrsT; || 
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On the failure of each superior kind of son, each next 
inferior one is entitled to inheritance ; if there be several 
equal sons, all shall share the property.— (ilfaww, 9. 184.) 
[Quoted in Vivcuiaratnakara, p. 552 ; Vlramitrodaya, p. 621.] 

Notes 

‘ Sad vs Aa/i.,’— all ' legitimate, ’ or all * adopted.’— The order in which the 
sons have been enumerated in'Manu is not according to supetiorit;' ; it is with a 
view to the grouping intended.— iSari)aJnttn^ra//ana.) 

Vis^u has declared — ‘ Te^am pTirvah purvali shrey in, etc.’— The meaning 
is that among the ‘ Legitimate ’ and other sons, the succeeding one inherits the 
property in the ab.senee of the preceding ; and if the preceding is there, he will 
maintain the others. Such being the conclusion, the mention of the ‘ Shndra-born 
son ' among the twelve sons serves the useful purpose of indicating that he is not 
entitled to inherit property so long as the ' soil-born ’ or any other kind of son 
is there. Otherwise, if he had not been separately mentioned, as he would be 
a ‘Legitimate’ (body-born) son, he would inherit the father's property in the 
same manner as the sons born of the Kaattriya and Vaishya wives of the 
father. — The general rule that the ‘preceding' son shall maintain the ‘ suc- 
ceeding ’ (in the list) pertains to cases not specially provided for ; such as that the 
• Legitimate ’ son shall give the ‘ fifth ’ or ‘ sixth ’ part of a share to the ‘ Soil- 
born ’ and the ‘ qualified Adopted ’ sons. - If there are many sons, all of the same 
kind~of ‘the one born of a remarried woman’ and the like,— they shall 
divide the property equally among themselves.— (Kuilii/ia. ) 

■ Superior,’ the ‘ Legitimate’ son; — ' Inferior,’ the ‘ Soil-born ’ and the 
rest. - ‘ Sadrshali,’ equal in caste ; all of them being Brahraanas, for instance.— 
‘ They shall share the property ’—and also offer the cake. — The ‘ Shtidra- 
born ’ son has been mentioned along with the eleven kinds of sons, even though 
he is a * legitimate son, ’ with a view to indicate that he is not entitled to inherit 
anything more than ‘ the tenth part of a share,’ which the father might give 
him during his own lifetime ; thus alone can this be reconciled with the law 
that ‘ the Shlidra-born son of the Brahmana, the Ksattriija and the Vaishya 
shall not be entitled to inherit property.' — If this were not the intention, then 
the ‘ Ksattriya-faorn ’ and ‘Vaishya-born ' sons also should have been mentioned 
separately (like the ‘ Shudra-born ’ son).—' Bahavashchut, etc.' - that is, even 
though ‘ the son born of the remarried woman ’ and the rest may be several, 
yet they are equally entitled to share the property. — [Raghavananda). 

‘ Sh 7 -eyasali.’—the primary son pdpiyan.’ the secondary son.— 
This text lays down the order of inheritance among the twelve kinds of sons. — 
(N andana.) 

If the elder and superior is not there, then alone will the ‘ paplyan,’ one 
of inferior qualifications, be entitled to inherit property.— Snrfvs/w/t,’ belonging 
to the same caste.— {Kiimachandra) . 

‘Shrryasah shruyasak’— the ‘ Legitimate ' and the rest ‘ pdphjdn,’ the 
'Soil-born’ and the rest. — ‘ SadrsA5/c, ’ ‘ equal ’ either in qualifications, or in 
the matter of their birth. — (Viindaratnakara, p. 552.) 

F. 33 
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^5!cr: tTiiRl^l'gr: ^IJftsT: 
g?gS[mT?[i: I cfxi: aBtatsTf^^s 
ii 

Six are kinsmen and- heirs. - (I* One begotten by oneself 
on his own good wife, (2'. tho Soil-born, St one born of the 
Remarried Woman, (4) the Maiden-born, (5i the Son of the 
Appointed Daughter, and -Gi the Secretly-born are kinsmen 
and heirs; Ui the Adopted, -2) the Bought, (3'i the Cast-olf, 
(4) the one Obtained with the Wife, (5 the Self-offered, and 
(6) one seen by chance— are heirs, not kinsmen. —(Harlfa.) 

L Quoted in Vivadarcdnakara, p 549.] 

Notes 

‘ Kinsmansliip ' and ‘ heirsiiip ’ are due to belonging to the same gotra.— 
Laksmldhara, however, has explained ‘ba',tdhuda;/~nltt’ as handhiidai/an 
ddudatv,' ‘ one who receives inheritance from kinsmen. ’ — The sense howe ver— 
which is that the first six are the ‘ principal ’ and the second six the ‘ subsidiary ’ 
sons— remains the same.— ( Firadarat/iuAwc, p. 549.) 

185. I 

[pi. ftw- 
(li) =9], 

f qfn; I ft 

gTi; ERtrl: ^?ig3 ^^isiria — ^Wgl^ll^l; 
g5fT: I ^trr I «15r Wfif^ur 

f^g5i!5^g;3igfT^cigf^^3W- 

II 

The allotment among the six ‘ heirs’ is as follows :— The 
‘ Legitimate,’ the ‘Soil-born,’ the ‘Son of the Appointed Daugh- 
ter, ’the ‘ Son of the Remarried Woman,’ the ‘Maiden-born,’ 
and the ‘ Secretly- born,’ - ihesc six are kinsmen and heirs, 
belonging to the same gotra as the father and the grand- 
father, and partaking of their property and Pinda. The 
property of these shall be divided into ten parts ; two parts 
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shall g'o to the father, two to the ‘Legitimate Son,’ three to 
the ' Soil-born ’ and the ‘ Son of the Appointed Daughter,' and 
one part to each of the rest— The ‘Oast-off,’ the ‘one Obtained 
with the Y/ife,’ the ‘Adopted,’ the ‘Bought,’ the ‘Shudra-born,’ 
and the ‘ Self-offered’— these are the six sons who are ‘not 
heirs ’ ; to them shall bo assigned something in accordance 
with the extent of the property.— In this matter, the declara- 
tions of the great sages with regard to the exact shares to be 
taken by the sons are found to be divergent ; these may be re- 
conciled by taking the dit'ergenees as based upon the inferior 
or middling and supej'ior qualities possessed by the several 
sons.-- (Sha'ul:Iia-Likhit a.) [Quoted in VisJivarupa, p. 249 ; 
VivadarahiUknra, p. 547.] 

Notes 

‘Three to the Soil-horn and the Son of the Appointed Daiirihler,’ —i.o., 
each of these tv.o will have a part and a half. -The assignment of the two 
shares to the father indicates that the other sons are to have the shares even 
when the ‘ Legitimate Son ’ is there, only when the division is made during the 
father's lifetime.~( VfsArariipw, pp. 249-250.) 

‘ yt7cfl/p(t, ’-allotment of shxces.—'Bandhnd'Siiaddli,’ ‘ Kinsmen and 
heirs,’ I.C., they take the potvft and the Pihda, and also inherit the property. 
This is further explained— ‘/ulcnr, Dtp, cfc'.'- The joint property being divided 
into ten jvarts, two parts shall go to the father, two to the ‘Legitimate son," a 
part and a half to the ‘Soil-born Son,’ a part and a half to the ‘ Son of the 
Appointed Daughter,' and one part each tu the ‘ Son of the Remarried Woman,’ 
the ‘Maiden-born Son’ and the ‘Secretly-bom Son." — The second set of .six shall 
be provided with maintenance. These do not inhoi it property, only when the 
former set of sons who are heins’ is there. — ( V ivTula ratnlikara , pp. 517-548.; 

184. I I 3 

Among these, each preceding one is superior to the 
succeeding ; he alone shall take the inheritance ; he will 
support the others.— (Ft-jifm.) [Quoted in Vivadaratnaliara, 
p. 561 ; Vivadachintamani, p 231 ; Vibhagasara, 14. 1 4.] 

Notes 

The order among the sons is as follows : - j'irst, ‘ Legitimate,’ s eond 
‘Soil-born,’ third ‘.Son of the Appointed Daughter’; fourth ‘Son of the 
remarried Woman ' ; fifth ‘Maiden-born,’ sixth ' Secretly-born,’ sei'eitfn ‘Son 
Obtained with the Wife,’ cUjhlh ‘Adopted,’ ninth ‘Bought,’ tenth ‘Self-offered,’ 
eleventh ‘Cast-off,’ twelfth ‘Shfldra-born.’ According to others, the ‘Appointed’ 
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is the twe! fth, and the ‘ ShOdra-born ’ is the thirteenth. Visnu has mentioned 
them in the ordei’ given in the next text.—(t'ieadachintama /i, pp. 231-232.; 

Thus then, the order among the son.<? is as follows: — (1) Legitimate, 
(2) K^etraja, (3) vSon of the Appointed Daughter, (41 Son of the Remarried 
Woman, (5) Maiden-born, (6) Secretly-born, (7) Taken with the Bride, 
(,8) Adopted, (9) Bought, (10) Self-offered, (11) Cast-off, (12) Parashava. Some 
people regard the Parashava as the thirteenth.— ^ut that cannot be right, 
as Manu has declared the number of sons to be tiovtce only. - ( Vibhagasara, 
14. 1-5.) 


185. 

«it: q?: II 

The Legitimate, the Soil-born, Son of the Appointed 
Daughter, the Secretly-born, the Maiden-born, one Born of a 
Remarried Woman, the Adopted, the Bought, the Appointed, 
the Self-offered, the one Obtained with the Bride, the Cast-off, — 
among these the one succeeding offers the cake and inherits 
the property only in the absence of the preceding.— (VignM.) 
LQuoted in VivSdachintamani, p. 232 ; Vibhagasara, 14. 1—7.] 

186. qn ] silxiii: i 

'$515r: I . 

gRiJpig^ : i 

’If ^ ll 

gq "q i 

qs^rr; aslfT^! gq) q^qlqqq^ i 

ii 

The wise sages have described twelve sons ; of these, 
six are kinsmen and heii’s ; and six kinsmen, not heirs. — The 
first is the one begotten by oneself, the second is the Soil-born, 
the third is the Son of the Appointed Daughter,— so say those 
versed in law ; the one Born of the Remarried Woman is the 
fourth, the Maiden-born the fifth, and the one Born Secretly 
in the house these have been declared to be offerers of the 
ca/ce. — The Cast-off, the one Obtained with the Bride, the 
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Adopted, the Appointed, the Bought as the fifth, and the 
Self-offered,— these mixture-born ones are kinsmen, not 
heirs. — (Fama.) [Quoted in VivWiachintam,ani,V-^^^’,yibh&~ 
gasara, 13. 2-3.] 

187. ] 55U 

wm: I 

ni5iw3rsrgslf%si i 

The following sons are inheritors of property : the 
Legitimate, the Soil-born, the Adopted, the Cast-off, the 
Appointed and the Secretly-born. — The Maiden-born, the one 
Obtained with the Bride, the one Born of a Remarried Woman, 
the Son of the Appointed Daughter, the Self-offered and 
the Bought are sons that take the gotra and receive the 
fourth part of a share, in the absence of the Legitimate 
and other sons.— (Gow/awa.) [Quoted in VivUdaratnUkara, 
p. 648.] 


Notes 

‘ Take the gotra,’ — i.e., perform the functions of the ‘ son ’ by offering 
cakes, water and other libations. —This assertion, that the Maiden-born and the 
rest are only ‘ partokeis of the gotra,’ only means that, if anyone of the 
aforesaid six sons — Legitimate and the rest— is present,' they are not entitled 
to any share in the property,--* Receive the fourth part of a share,’ — i.e., 
if the father is living and if none of the other set of sons— Legitimate and the 
rest — is there ; —if the father is net living, they are entitled to receive the entire 
property in due order, in the absence of the Legitimate and other sons. — Here 
these sons are declared to be entitled to * a fourth part,’ and in the Brahma- 
ptM-a io, to ‘ fifth and lesser parts’; these two statements may be reconciled 
by taking the former as referring to cases where these sons are possessed of 
superior qualifications, and the latter to those where they have inferior quali- 
fications. — In the text of Shankha Likhita the Son born of the Remarried 
Woman and the Maiden-born son -are spoken of as entitled to shares, while in 
that of Gautama this has been denied ; and these statements are to be reconciled 
by taking the former as referring to cases where these sons are of the same 
caste as the father, and the latter to those where they are of different castes ; — 
as declared in the text of Katyayana that ‘ sons belonging to castes different 
from the father’s are entitled only to food and clothing. ’ - In the same manner 
may be reconciled the difference between Shankha-Llkhita declaring the Cast- 
off and the Adopted sons as being * not heirs ’ and Gautama declaring them 
to be ‘ heirs.’ — (Vivadaratnakara, pp. 548-649.) 
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JIS' =1=111?^? =5? qvT^^ II 

'7T5lW ^ hIt^ ^ H^T I 

Sffi^ =g [y_/.^ fSrqi^' ^ ] JTi^qf^l: q5^a II 

The i.egritimate Son, the Son of the Api>ointorl Daughler, 
the Soil-born son. the Adopted son, the Appointed son, the 
Secretly-born son and the Cast-off son, — these they declare to 
be partra/.-ers o/ the propert'j. The ?vlaiden-born son, the Son 
Obtained v/iLh the Bride, the Bought son, the Son Born of a 
Remarried Woman, the Self-offered son and the Shudra-born 
son ,v.l., Msa /a',— these they declare to be partakers of the 
gotra. — iEaudhayana.) (Quoted in Vivalaratnakura, p. 550 ; 
Viradachintamani, p. 231; Vlrnmitrodaya, y>. Q2Q ; Vibharja- 
sara, 13. 2—11.] 


1H9. \ 

^jiwiir: ?fs«iT qisf^-nrasiT ii 

§qf qz^i 

fqqlqaifq gqmriHig'isqf iqfwcq# 11 

[r.?., ] gqi giqf»T: 1 

^qr ii 

^qt Hq Ilf ^ sqT^q^cftqiqiHiiqq: [r.?., a^qtqfHifqqs] 


These are the twelve sons that have been declared to serve 
the purpose of propagating the race; some of them are born of 
one’s own self, some born of ochers, some acquired and some 
obtained by chance. A mong these, the first six arc kinsmen and 
heirs of the father , ^here is a distinction made among these 
sons on the basis of the order in wiiich they are mentioned ; all 
these have been declared to bo inheritors of the property 
of the father who has no Legitimate Son ; the seniority of these 
disappears as soon as the Legitimate Son is born ; those among 
them that belong to the same caste as the faiher receive the 
thirdpart of ashare [v.L, t/(eir s^are.s|; those belonging to lower 
castes shall live under the former, being supported v/ith food 
and clothing. — (DeraZa., I [Quoted in Vivadaratnakara, p. 550 ; 
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VivU'Jachiniamani, p. 231; Dayabhaga , p. 147; Viramitrodnya^ 
p. 620; Vivadachandra, 2i. 1—8; Dvaitunirnaija, p, 37; Snirti- 
tattvn II, p 168 ; Vibhdijasai'u, 14. 1. 1 ; DUijanirnojja 
4. 1-5.J 


Notes 

Devala has made this declaration after having named the following sons : 
Legitimate, Born of the Appointed Daughter, Soil- born, Maiden-l orn, Secretly- 
born, Cast-off, Obtained with tlie Bride, Born of a Remarried Woman, Adopted, 
Soif-oil'ered, Apiiointed and Bought. — {Vii-adurainTiharu, p. 550; V'lVTida- 
chiiUnnia ri, }i. 231 l 

The six sons ‘ legitimate ’ and the rest, are partakers of tljo propei’ty— 
not only of the father, — but also Sapi and other kinsmen; the others 
inherit the rno/.erty of the father only, not of Sapi ijrts. And of the 
father, they take the entire }>roperty, if there is no ‘ legitimate ’ son. 
If theie is a ‘legitimate ’ son, then they, if of the same caste as the father, 
are entitled to the third part of a share. — (L>a};ahIiTJ:ja, p 147.1 

‘ Anaura'sa,’ - one who has no ‘ legitimate ’ son.- ‘ a ja[i, etc.' ■ among 
the sons enumerated, which comes under which of these categories would ,be 
clear from their delinitions. Vlramitrodapa, p. 620,1 

This is with reference to all the twelve kinds of som. -' LKniaharTih ; 
entitled to the full share. Among the sons besides 1 he Legitimate, those who 
belong to the same caste as the father receive a third part of the share if a 
Legitimate Fon is there.— (S»ii fifcN ra II, pp. 163-109.1 

‘Inheritors oftlu: properhj,’ -i.e., entitled to full shares those of these 
that are of the same caste as the father are entitled to a share equal to the third 
part of the .share of the ‘ Legitimate ’ .son.- these, the first six, etc.'— 
the first si.': inherit the property, not only ortho father, but of all Sopi'./das 
also, - while the latter six inherit the properly of t.h.e fatlier and mother only.— 
The law on tliis point is briefly as follows - (ll the • Legitimate ’ son, (2) the son 
of the Legitimate son, (3) the grandson of the Legitimate son ; — (4l the son of 
the dead son and the grandson of llie dead son; — (5' the ‘ Appointed Daughter,’ 
1,6) the grandson of the Appointed Daugliter ; — if a ‘ Legitimate son •' is born 
after the ‘ appointing ' of a dau.ghle?’, this son and the daughter have equal 
rights ; and .so on. In the absence of all these, th.u pi’opertj' is to go to the 
lOetraja and other sons. — •Jjti.iniiir japa, 4. 1 -9.) 

190. {v.l, ?^Nfi 1 

gai: ii 

The Legitimate Son alone has been declared to be the 
owner of the property [v.L, father's property) ; equal to him 
is the Appointed Daughter ; the other sons are to be support- 
ed. - ‘Bi'haspati.) [Quoted in Vivadaralndkara, ^>.541; Vivada- 
chandra, 23. 2—8 ; Viv'adaclnntaviani, p. 233 ; Dvaitanirnaya, 
p. 38 ; Viramitrodaya, p. 614 ; Vibhdgasdra, 14. 2—6.] 
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Notes 

‘ Aparf, ’ — ‘ the other sons, ’ who have been declared to bo entitled to no 
share in the property.— (Vitiadac/iandrn, 23. 2-8.) 

191. Hg 9. 163.] S5IS > 

The Legitimate Son is alone the owner of the paternal 
state ; but in order to avoid unkindness, he shall provide subsis- 
tence for the rest.— 9 163.) (Quoted in Vishvat'upa, p, 249 ; 
Mitaksara, pp. 701, 706 ; Vivadaratnalcara, p. 542 ; Vivada- 
chintarnani, p. 233; Vivadachandra, 24. 1—3; Smrtichandrika, 
p. 667 ; Parasharamadhava, p. 348 ; DvaitaparisHsta, p. 38 ; 
Ddyabhaga, p. 148 ; Viramitrodaya, pp. 616, 619 ; Vibhdgasara, 
14. 2-8.] 


Notes 

If the Legitimate Son is there, all the others — Soil-born and the rest — are 
not ‘ heirs ’ ; and they shall receive from the Legitimate son only a subsistence 
allowance. — ‘ In order to avoid unkindness, ’—i.e,, sin ; the Legitimate Son 
would incur sin if he did not make provision for the subsistence of the other 
sons. — iMedhalithi.) 

‘ jB/co fiiia, etc.’— This only when there are more sons than one, and of 
several kinds. — {Sarvajnandraya la.) 

This text refers to a case where the man, through diseaselor other cause.s, 
having failed to have a Legitimate Son, has obtained the ‘ soil-born ’ and other 
sous, — but later o.a, h.aving been cured, by midieat’.oi, of the said 
disabilities, has a Legitimate so.a bora to him —In su;h a case, the Legitimate 
Son alone is the owner of the father’s property. — • For the rest,’— i.e., all the 
other sons, except the ‘ soil-born,’ for which latter ‘ a sixth part of the 
share ’ is going to be definitely assigned in order to avoid becoming sinful, 
he should provide food and clothing.— {Jfuifsfctt ) 

This verse prescribes provision of food and clothing for the Adopted and 
other sons, excepting the Soil-born.— ‘ Vasanah,’ of the property Pitr- 
yasya.’ of what belongs to the father.—' Frajivanam,’ subsistence.— 
{Rdghavananda.) 

‘Of the rest, ’—of the Soil-born and the other sons.— Anis/iof/isi/a?-- 
tham ’—in order to avoid connection with sin. —(Ramachandra ) 

This text lays down that in cases where the Legitimate and Soil-born sons 
have the same ‘ father, ’ the inheritance goes to the Legitimate son, not to 
others. — The implication of the second line is that by failing to provide subsis- 
tence for them, the man would incur sin. — {Nandana.} 

The term ‘ aurasa,’ ‘ legitimate,' here stands for all kinds of sons, ‘ soil- 
bom ’ and the rest ; the meaning being that whichever individual, in the 
capacity of ‘ son,’ is entitled to inherit the ‘ father’s property ’ shall take the 
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whole of it ; for the rest he shall provide subsistence only. — ( Vts/iyaj'iipa, 
p. 249.) 

This rule should be understood to apply to those cases where the Adopted 
and other sons are inimical to the Leg-itimale Son and devoid of qualifications. 
For the Soil-born, Manu himself (9. 164) has laid down the sixth or the fifth 
part of a share. [‘ Eka eva ’ means the Primary son alone, thus providing 
a reason for what is asserted here, — ‘ because he is the primary son ’ — says the 
Balamhhalti\. — (Mitaktiara, p. 701.) 

‘ For the rest ,’ — that is, for all those who have been declared, in various 
texts, as not entitled to a share in the property . — ‘ Anrshamsya,’ — kindness, 
pity. — ‘ Prajivanam — subsistence, maintenance. — {Vivadaratnakara, p. 
542.) — Taken along with Katyayana’s text—' utpanne tvaurase putrg, etc, ’ — 
this text implies that the ‘ mere subsistence ’ is meant for such secondary sons 
as do not belong to the same caste as the father's. — (Ibid., p. 545.) 

‘ Anrshamsya ,’ — is pity. — ‘ Prajivanam,’ subsistence. — (Vivddachintd- 
maiii, p. 234.) 

This refers to cases where the ' legitimate ’ son was born before the 
others were taken. — (Vivddachanlra, 24. 1—3.) 

This is meant only to eulogi.se the ‘ legitimate ’ son, and not to forbid 
‘ the fourth of a share ’ that has been assigned to the other sons (in other 
Smrtis). — (Parasharamadhava, p. 348.) 

In reality, if the Legitimate Son is there, the Appointed and other sons 
receive only the third part of a share ; — the term ‘ Shefaiiam,’ ' of the rest,’ 
refers to sons belonging to castes different from that of the father. — 
\Dvaitanirnaya, p. 38.] 

Those who belong to castes lower than that of their father or ‘ legitimate ’ 
brother are entitled only to food and clothing.— (Da2/a6A3.9(i, p. 148.) 

This should be taken to mean that in cases where the Adopted and other 
sons are inimical to the Legitimate Son and are devoid of qualifications, they 
shall not receive * the fourth part of a share ’ and the rest (that have been 
assigned to them in some texts) ; and also as applying to the ' maiden-born ' and 
other sons ; because it is these latter that have been declared to be entitled to 
food and clothing only, when the Legitimate Son is there.- ( Viramitrodaya, 
p. 616.) 

‘ Anrshamsya,’ — maintenance. (Vibhagasara, 14. 2—8.) 


192. wg 9. 165. ] i 


The Legitimate and the Soil-born sons are entitled to 
inherit the father’s property ; while the other ten inherit the 
gotra and a share in the property in due order.— 

9. 165.) [Quoted in Vishvarupa, p. 249 ; Apararka, p. 733 ; 
Vivadaratnakara, p, 544 ; Smrtitattva II, p. 169.] 

F. 34 
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CHAPTER li 


NoIces 


The first part of this text is only a reiteration of what has been said before ; 
it cannot be taken as' an independent injunction ; specially because the soil-born 
son does not stand on an equal footing with the Legitimate Son. — The other 
sens inherit the gotra, and they inherit also ‘ a share in the property’ ; it 
has been already explained that this ‘ share ’ consists of mere ‘ subsistence.’ 
But the case of the Adopted : Son stands on the same footing as the Soil-bom 
son.— ‘ In due Older,’ — i.e., the Legitimate and the Soil-born sons inherit the 
property simultaneously, — while among the rest, the succeeding one inherits 
only in the absence of the preceding one.— (Medhdtithi.) 

‘ Pitrrikthasya,’ — of the self-acquired property of the father The 

‘ aurasa, ’ ‘ legitimate, ' son mentioned here includes the ‘ son of the appointed 
daughter, also.—' The other ten, etc.'— They inherit the gotra and a share in 
the property acquired by the grandfather and other ancestors, — and they do not 
receive any share in the property acquired by the father himself. — Others have 
explained the second sentence to mean that these other sons inherit the gotra 
and a share in the property of the father himself,— s\icYi share being in the 
form of mere subsistence.— (Sarvajiianarayaiia.) 

The Legitimate and the Soil- born sons are entitled, in the manner described 
before, to inherit the father’s property ; the other ten — the Adopted and the 
rest— inherit the gotra, and also a share in the property, in due order,'— f.e., 
the succeeding one receiving it in the absence of the preceding one.— yKuUuka.) 

The first half reiterates the title of the Legitimate and Soil-bom sons, and 
the second half declares that in the absence of the said two sons, the other sons 
shall inherit the property in the order that each succeeding one shall receive 
it only in the absence of the preceding one — lHdghavananda.) 

‘ The other ten,’ — the Adopted, the Appointed and others are entitled 
to the gotra and also to the property, — their share in the property being 
‘ mere subsistence. ' — Others have explained the first half to mean that the 
Soil-bom son is entitled to the same share as the Legitimate Son, and the second 
half to declare that the other ten are entitled to only a part of the inheritance. — 
{Nandana.) 

‘ The other ten ’ sons— the Adopted- and the rest— are entitled to inherit 
the gotra and a share in the property ; — ‘ in due order,' i.e., the succeeding 
one inheriting only in the absence of the preceding. — (Kdmachandra.) 

The term ‘ Kiietraja,’ ‘ soil-bom,’ is meant to stand for ‘ the son of the 
appointed daughter ’—here, as also in Manu, 9. 164. He is literally ‘ soil-born,’ 
being born of the ‘ soil ’ given by the father to a man for the purpose of 
begetting a child for the father himself. This son shall be an equal sharer with 
the I.egitimate Son of his mother’s father in the property of this latter ; and 
where the ' soil-bora ’ son is spoken of (in 9. 164) as receiving ‘ the sixth 
or fifth of a share, ' that refers to the property of the progenitor {not ol \Aie 
mother’s father.)— (VisAvarSpo, p. 249.) 

This should be taken as applicable to cases where the Legitimate Son is 
not possessed of any qualifications and the Soil-born son is possessed of superior 
qualifications ; because both have been declared here as receiving equal 
shares.— If a Legitimate Son is born after the ten sons— other than the 
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Legitimate son, the Soil-bom Son and the son of the Appointed Daughter,— have 
been obtained, then the Legitimate Son shall receive the entire property, the 
others receiving only a portion. But the gotra shall be the same for these as 
for the Legitimate Sm.—(Apararka, p. 733.) 

The first half is a reiteration of what has gone before. — ‘ Die ten,’— the 
Adopted and the rest; — ‘ in due order’ — i.e., the succeeding one in the absence 
of the preceding one; — ‘ shall inherit the gotra,’ — i.e., shall perform the 
functions of jhatis — says Aaahdya ; — ‘shall inherit a share in the pro- 
perty,’ - i.e., in the father’s property ;— this shall be so only in the absence 
of the Legitimate Son, the Son of the Appointed Daughter and the Soil-bom 
son. — (Vivadaratnakara, p 544.) 

The title to inherit the got7-a and the property devolves first of all upon 
the Son of the Appointed Daughter and then on the Adopted Son,— because 
these two are the sons that propagate the race of, and make offerings to, the 
deceased owner of the property. — ‘In due order,’ — t.e., the succeeding — 
inheriting only in the absence of the preceding— shall not inherit the gotra 
and the property.— (Smrtitattva II, p. 169.) 

]93. 9. geft i 

*1^ [p. I, 

If the Legitimate and the Soil-born sons are both entitled 
to inherit the same property,— each shall receive that property 
which belongs to his own father (progenitor), and not the 
other.— [Ma'nu, 9. 162.) [Quoted in Apararka, p. 739 ; Vivada- 
ratnakara, p. 543 ; VivUdachandra, 24. 1.1 ; DayabhUga, 
p. 148 ; Vlramitrodaya, p. 617 ; Smrtitattva II, p. 169, where 
second line has been quoted along with the second half of 
Yajnavalkya, 2. 120— the two lines together occurring as Visnu 
17. 23.] 


Notes 

An impotent man, having obtained a son from his ‘ authorised ’ . wife 
through another man, may happen to have his impotence cured by medicines, 
and then himself beget his own ‘ legitimate ’ son ; in this case, the former 
son would receive the property of his progenitor, who may be called his 
* father ’ on the ground of his being the cause of his birth ; and on the same 
ground the child would be called his ‘son,’ but only in the secondary sense ; since 
in reality he is the ‘ soil-born ’ son of the other man. — In this case, the property 
of the father having been taken by the Legitimate Son, the said- ‘ soil-bora ’ 
son inherits the property of his progenitor, (a) if this latter does not happen to 
have any child born to him, (6) if he has not given away bis property to any one, 
and (c) if he has no Sapinda relations.— Others have explained the text to mean 
as follows : — While an ‘ heir ’ is already there, — if a ‘ soil-born ’ son happen 
to be born, this latter shall inherit the property of his progenitor, not that 
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of this mother’s hushan-i, so long as the Legitimate Son of the latter is there. — 
(Medhatithi.) 

If an undivided brother has died, and his younger brother has taken his 
property and begotten a son on that brother’s wife, and this younger brother 
has a son of his own ; —when this brother dies and his property comes to be 
divided, what the aforesaid ‘ soil-born son ’ of the elder brother will get will 
be only the property that had belonged to his mother’s husband ; he shall have 
no share in the property of the younger brother from whose seed he has been 
bom. — {Sarvajnariarayana . ) 

This refers to the case (mentioned by YajSavalkya) where a man having 
no son of his own begets a son on another woman by ‘ authorisation.’— If, 
after the birth of this ‘ soil-born ’ son, a * legitimate ’ son is born to him, 
then in that case these two sons— the Legitimate and Soil-born— are ‘ entitled to 
inherit the same property ’ ; even so, though they are both entitled to inherit 
the property of one and the same father, yet, each of them shall receive only 
what belongs to his progenitor, and the Soil-born son shall not receive the 
property of his mother’s husband- 'The declaration of Manu that the Legitimate 
son shall give the sixth of a share to the Soil-born son refers to cases where 
there are many sons. Similarly, when YSiaavalkya speaks of the Soil-born son 
as inheriting the property of both fathers ; — it should be taken as referring 
to cases where the mother’s husband has no ‘ legitimate ’ son. [Kulluka 
proceeds to criticise Medhatithi. Though the text of Medhatithi is corrupt, yet 
it is clear enough to show that Kulluka has misrepresented hrm.]—{,Kullrika.) 

In a case where a man gets a ' legitimate ’ son after he has got a ‘ soil- 
bom ’ son in the proper form,— that man’s property shall go to the Legitimate 
son. — ‘ Ekarikthinau,’— entitled to inherit the property of the same father . — 
‘ Netarah ' — t.e., not the Soil-born son. When YsjfSavalkya speaks of the Soil- 
bom son as the ‘ heir ’ of both his fathers, he is referring to a case where there 
is no ‘ legitimate ’ son ; if there is a Legitimate Son, he will take the property 
of the mother’s husband, and the Soil-bom son shall take the property of his 
progenitor. — (Raghavananda. ) 

‘ Ekarikthinau ’—undivided. — If in a family, between two brothers, one 
has a legitimate, and another a ‘ soil-bom ’ son. — and the ' two brothers have 
died after having divided their property,— and after their death, their father 
dies ; — it is to this case that the present text refers. — {Nandana.) 

.If * eAa,’ one man has ‘rikthinau,’ two sons, — one Legitimate and the 
other Soil-bom, — then the Legitimate Son shall take the property of his father ; 
the Soil-born son shall not take that property. — (Ramachandra.) 

This text asserts the title of the ‘ soil-born ’ to the pro- 

perty of the progenitor.— (Aporiirfca.) 

The ‘ soil-born ’ son meant here is the one born of an ‘ unauthorised ’ 
person. — ‘ Paitrkam riktham ,’ — the property that the father had given to 
the mother for the maintenance of that son, — Others, however, take this verse 
in its straightforward literal sense : — ‘ Elach shall take the property that 
belongs to his father.’ — {Vivadaratnakara, p. 543.) 

On the death of the younger brother who was the progenitor of the Soil- 
born son (of his elder brother),— if a partition takes place between the Legiti- 
mate Son of that younger brother and the ‘ soil-born ’ son (begotten by him) 
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of his elder brother, each of these shall take what heIon$;ed to his father (i.e., 
the Legitimate Son shall receive the property of the younger brother and the 
Soil-born Son shall receive the property of the elder brother.— f Viu'ii'intihandra, 
23.2-10.) 

This lays down the law for cases where the partition is between the ‘ legiti- 
mate son ’ and the ‘ soil-born son ’ begotten ‘ vHtkout author isintioyi.' The 
meaning is that each shall receive the property of the man from whose seed he 
has been born (i.e., his progenitor) ; and the son bom' of the seed of one man 
shall not receive the property of the other man. — {Uuyahhiga, p. 14S. ; 

‘ Ekarikthinav,’— heirs born of the same mother Each shall take the 

property of the man from w hose seed he has been bom ; and the son bom of 
the seed of one man shall not receive the property of the other man. — h Smrti- 
tattva II, p. 169.) 


reni*! ii 

*TiftsiarCTtw? ii 
5i??f ?^nmas ii 

The Legitimate Son, even though born later, should receive 
the entire estate. The Soil-born shall receive the third of a 
share ; the Son of the Appointed Daughter, the fourth ; the 
Appointed, the fifth ; the Secretly-born, the sixth the Cast- 
off, the seventh ; the Maiden-born, the eighth ; the one Obtain- 
ed with the Bride, the ninth ; the Bought, the tenth ; the 
Son of the Remarried Woman, the next lower (eleventh) ; 
the Self-offered, the twelfth ; and the Shudra-born, the 
thirteenth of a share out of the father’s estate. — (Brahma- 
pur ana.) [Quoted in VivQdaratnUkara, pp. 545-546 ; Dvaita- 
nirnaya, p. 38 ; Viramitrodaya, pp. 616, 618,] 

Notes 

For the ‘maiden-born,’ (a) Brhaspati has laid down ‘the sixth of a 
share,’ in the text ‘ Kqetrajadyah nutaslichanyv, etc.’ (4) Hnnta has laid 
down ‘ the twenty-first of a share,’ in the text ‘ Vibhajifyamdna ukavimsham, 
etc.’ (c) the present text of the Brahmapurdna lays down the ‘ eighth 
part’ (ffl) refers to a case where the son possesses very superior qualifica- 
tions ; (4) to a case where he is entirely devoid of all qualifications ; (e) to a case 
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where he possesses middling qualifications. — Similarly, for ‘ the son of the 
remarried woman,’ (a) Brhaspati prescribes ‘ the seventh part ’—in the same 
text as above (f>) the Brahmaptiraita text, the ‘ eleventh part ’ (c) Hirita, 
the ‘ twentieth pare, ’ in the same text as above ; — here also, (tt) refers 
to a case where the son is possessed of very superior qualifications, (6) to one 
where he is possessed of ordinary qualifications, and (c) to one where he is 
entirely devoid of all qualifications.— The Brahmapurana text is meant to supply 
the answer to the question as to what each of the thirteen kinds of sons inherits 
from the father. — ( Vivadaratriakara, p. 546.) 

As regards ‘ the son of the appointed daughter, ’ (o) Manu has declared 
him to be an equal sharer with the ‘ legitimate son ’ ; (6) while the present text 
assigns to him only ‘ the fourth part ’ ; and again, in regard to the ' soil-born ’ 
son, (ci Manu has assigned to him the ‘ sixth ’ or the ‘ fifth ’ part ; (d) while 
the present text assigns to him the ' third ’ part.— These inconsistencies are to 
be explained by taking (51 as referring to cases where the ‘ son of the appointed 
daughter ’ is entirely devoid of qualifications and belongs to a caste different 
from that of the ‘ father,’ — and (d) as referring to cases where the ‘ soil-born ’ 
son is possessed of very superior qualifications and is very friendly (to the 
Legitimate Ban).—(Vlrarn,itrodaya, p. 616.)— The whole of this text is to be 
taken as qualified by ‘ the presence of the legitimate son. ’ Whenever there 
appears to be a difference between the share assigned to a particular son in 
this text and that assigned to the same in other texts, the discrepancy is to be 
explained as based upon the divergence in the qualifications possessed by him. — 
The expressions ‘ ^adbhSgam,’ ‘ navabhagam,’ and the like are here to be 
explained as the ‘st«t5 part’ (sa^t/iam b/iSpam), the ‘ninth part’ {navam 
bhagam) and so forth ; otherwise (if they were taken as they stand, meaning 
‘ six parts,’ ‘ nine parts,’ and so forth), it would be impossible to make them fit 
in with the sense of the passage. — ‘ Faratah,’ ‘ the next lower ’—to the 
‘ tenth.’—* Shaiidrah,’ ‘ Shudra-bomson.’ — (Ibid., p. 618.) 


195. fVw 

31W — I 

When dividing the property, one shall give the twentieth 
part to the maiden-born son, the twentieth part to the Son of 
the Remarried Woman, the nineteenth part to the Secretly-born 
son, the eighteenth part to the Soil-born son, the seventeenth 
part to the Son of the Appointed Daughter, and the remaining 
ones to the Legitimate Son.— (Hanta.) [Quoted in Vivadarat- 
nakara, p. 545 ; Viramitrodaya, p. 618.] 

Notes 

* Dvydmu^ydyana '—the Secretly-born son.—* The remaining ones 
f.e., sixteen shares.— This lays down the rules of division among the said sons 
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when they belong to the same caste as the father, and refers to cases where 
the other live are possessed of qualifications very inferior to those possessed by 
the ‘ legitimate ’ son.— {Vivadaratndkara, pp. 54B, 546.) 

196. i 

The Soil-born and the other sons are entitled to the fifth, 
sixth and seventh parts.— (Brhaspati.) [Quoted in VivUdarat- 
nakara, p. 545 ; Vlramitrodaya, p. 618.] 


Notes 

‘ Soil-horn and the other sons,’ — i.e., the Soil-born, the Maiden-born, 
and the Son of the Remarried Woman respectively get the fifth, sixth and 
seventh parts. — {Viuadaratnakara, p. 545.) 


197. g si 

I 


If a man has no heirs of the preceding kinds, his property 
shall be taken by these [the Son Obtained with the Bride, the 
Adopted son, the Bought son, the Self-offered son, the Cast-off 
son and the Shudra-born son.]— (Vaszsffea.) [Quoted in Vivada- 
ratndkara, p. 549.] 


Notes 

‘ P?-ecediTtp A:inds,’—i'.e., the Legitimate and the other five.— ( Vtvadn- 
ratridkara, p. 549.) 

198. *13 9. 141.] avsTvit 5 ^: «!': q?i 3 I 

ftqq* ti*jna]s’:q*irni 5 ra: 11 

If one has an Adopted Son endowed with all good quali- 
ties, he shall inherit his] property, even though he may have 
come from another gotra.—{Manu, 9. 141.) [Quoted in VivMa- 
ratnakara, pp. 5&7-BG8 ; Smrtichandrikn, p. mi; Viramitro- 
daya, p. 616.] 
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Notes 

Under Manu 9. 1S5, sons in general have been declared to be ‘ entitled to 
inheritance ’ ; this implies that the Adopted Sun is to inherit the father’s 
property, in the absence of the Legitimate Son. The present text therefore is 
meant to indicate that he is so entitled, even when the Legitimate Son is 
there. The only question that remains is — what, under the circumstances, shall 
be the share of the Adopted Son ?— Some people hold that, since nothing 
particular has been laid down, the share shall be equal to that of the Legitimate 
Son.— This, however, is not right. If shares had been meant to be equal, this 
would have been clearly stated, as it has been done in the case of the Appointed 
Daughter. Hence it follows that, like the Soil-born son, the Adopted son shall 
receive the sixth or fifth part of a share (Manu, 9. 164.) — This also is open to 
objection. — Our revered teacher has explained as follows ; — The idea provided 
by the present verse is that the share of the Adopted Son should be understood to 
be less than that of the Soil-born son.— (Medliitithi.) 

‘ Datrinlalj.,'— one given away by his parents if such a son is possessed 
of all the qualities of a son, then, if he belongs to a different got ru from the 
father, he receives a share in the father’s property ; if he belongs to the same 
gotra, he receives the whole of that property. From this it follows that even 
a subsidiarg son, if possessed of very superior qualifications, is entitled to the 
same inheritance as the primary son.—lSarvajHanarayana.) 

That all the twelve kinds of sons are entitled to inheritance has been 
declared by Manu under 9. 185 ; again under 9. 165 he declares that It is only 
in the absence of the Legitimate and the Soil-born sons that the other ten. 
Adopted and the rest, are to inherit the property. The present text therefore 
should be taken as declaring that, even when the Legitimate son is there, tlie 
Adopted son, if possessed of all good qualities, inherits the father’s property.-^ 
The meaning is as follows If the Adopted son of a man is equipped with all 
such excellent qualities as learning and the like,— then, though he comes from 
a different gotro, yet he should receive a share in the father’s property, even 
when the Legitimate Son is;there. Inasmuch as in the text ‘ eka evaurasah 
putrah pttpasya vas it na/i pro6/m/i,’ Manu has declared the Legitimate son 
to be superior to all kinds of sons, the Adopted son cannot receive a share equal 
to that of the Legitimate son ; he can receive only ‘ the sixth part of a share ’ 
which has been assigned to the Soil-bom son.-Govindaraja has held this text 
to mean that in the absence of the Legitimate and the Soil-born sons the 
entire property of the father is to go to the Adopted son if he is possessed 
of superior qualifications. ’This, however, is not right ; as it would be very 
iniquitous for the qualified Adopted son to take the entire property while the 
Appointed and other sons get nothing.— (Kulluka.) 

Reiterating the title of all the sons to inherit the father’s property, this 
text lays down a special rule regarding the Adopted son.— The particle * api ’ 
implies that whether the Adopted son belongs to the same gotra as the father or 
to a different gotra.~it he is endowed with such excellent qualities as learning, 
humility, faith and the like,— he shall receive the father’s property, if the 
Legitimate and the Soil-born sons are not there.— (/faghavawonda.) 

This lays down the heritage of the Adopted son.-(Nandana.) 
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‘ Qualities,’ — such as caste, learning and character. The title to inherit- 
ance being implied by the fact of his being a ‘ son,’ what the text means is 
that even though a Legitimate son be bora after the adoption, the Adopted son, 
if duly qualified, shall still be entitled to a share in the property ; if not qualified, 
he shall be entitled to bare subsistence.— ( Vivadaratnakara, p. 568-) 

The particle ‘ api ’ implies that what is here asserted applies also to the 
case of the Adopted son who comes of the same potra as the adoptive father. ~ 
The clause ‘ sa haretaiva tad riklham ' has been explained by Devasvsmin 
to mean that ‘ he takes the entire property as also the gotraot the father.' 
Prom this it should be understood that the very act of being adopted as a ‘ son ’ 
brings about, in that son, the ownership over the adoptive father’s pi’operty, 
as also the character of ' belonging to the same gotra as that father. ’ — 
(Smrtichandrika, p. ill.) 

The particle ‘ api ’ has the sense of ‘ kimuta,’ the meaning being—’ when 
the son adopted out of another gotra receives the property, how much more 
so would one adopted out of one’s own gotra do ? ’ — (Viramitrodava, p. 616.) 

199. ^ 9. 142.] gni:] 

It 

The Adopted Son shall not take the gotra or the property 
of his progenitor ; the cake follows the gotra and the property ; 
for him therefore who gives away his son, the funeral offerings 
cease. — (Manu, 9. 142 .) [Quoted in Apfflrorto, p. 737 ;MitUk§arU, 
p. 704 ; Vivddaratnakara, p. 568 ; Smrtichandrika, p. 671 ; 
ParUsharamddhava, p. 351 ; Viramitrodaya, p. 616.] 

Notes 

It is only right that the Adopted Son should have a share in his adoptive 
father’s property ; since he does not inherit either the gotra or the property 
of his progenitor ; and this for the simple reason that he has gone out of the 
latter’s family. — Inasmuch as he does not inherit the gotra or the property 
of the progenitor, he does not offer cakes to him ; since ‘ the cake follows the 
gotra and the property,’ i.e., a son offers the funeral cakes to that person 
whose gotra and property he inherits. — ‘ Ceases,’ drops away from him. ‘ Sva- 
dhii, ' — this syllable stands for that which makes the utterance of the syllable 
‘Svadhd’ possible, i.e., the Shrdddlia and other offerings. When a man 
gives away his son to another man, these offerings cease for him, i.e., they 
should not be offered to him. — This law applies also to the ‘ appointed ’ and other 
kinds of sons— such as ‘ the son g^t with the wife,’ ‘the cast-off son,’ and the 
Dvijdmuisydya ia . — Others construe ‘ na karst ’ as implying the causal form 
‘ na hdrayet,’ ‘ should not deprive ’ ; which means that the Adopted Son should 
benefit both his fathers. — But the fact of the matter is that the verse opens 
with the relinquishing of privileges ; so that, consistently with that, the 
F. 35 
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latter half also should mean that ‘ no cake shall be offered’; i.e., the father 
also shall relinquish the privilege of receiving the offerings. — (Medhatithi.) 

What is declared here is that the Adopted Son has no connection with the 
property of his progenitor. — For the reasons stated here, the Adopted Son is not 
a ‘ Dvyamu^yaya-ia,’ specially as he takes the gotra of his adoptive father ; 
only the * soil-born son ' and the ‘ son of the appointed daughter ’ are 
‘ Dvydmusyayana,’ since these have two ‘ fathers.’ — The meaning of the second 
line is that there is cake-offering only when there is sameness of gotra and 
inheriting of property ; when a man gives away his son, the Shraddha 
offerings as done by that son cease for him. — iSarvajhanarai/a-ia.) 

The Adopted Son shall never take either the gotra or the property 
belonging to his progenitor ; and a man offers cakes to only that person whose 
gotra and property he has taken ; for this reason when a man gpves away his 
son, the Shraddha and other offerings made by that son are lost to him. — 
{Kulluka.) 

This verse answers the question as to whether or not the adopted son has 
any connection with the gotra and property of his progenitor.— The answer is 
that he does not take them, and for that same reason, the cake offered 
by him does not reach his progenitor. The reason for this lies in the fact 
that the offering of the cake is contingent upon the taking of gotra and 
property when a man gives away his son, ‘ the funeral offerings cease 
for him. ’— Govinda has expressed the view that the Ado pted Son is entitled to 
inherit the property of adoptive father only when the latter bas no ' legiti- 
mate ’ or ‘ soil-born ’ son. But in reality, even when these latter are there the 
Adopted Son is entitled to the property ; otherwise there would be no point in 
the declaration made by Manu in the preceding verse (9. 141) ; on which 
MedhStithi has rightly remarked that the verse serves the purpose of asserting 
that the Adopted Son is entitled to the property also when the Legitimate Son 
is there. — (Eaghavananda. ) 

The Adopted Son should not ‘ take ’ — accept— the gotra or the property 
of his progenitor ; he should take the gotra and the property of the person 
to whom he has been give away. —The second half gives the reason for what is 
asserted in the first half. That person alone offers the cake who takes the 
gotra or the property, no one else ; consequently when a man gives away his 
son, the offering of cakes ceases for \\\m.—[Na'ndana.) 

The sense of these two verses (141 and 142) is that the Adopted Son is to 
take the gotra and the property of both his fathers— the progenitor as well 
as the sAaptsx.—(Rdmachandra.) 

The Adopted Son shall not take either the gotra. or the property of his 
former father ; nor shall he offer the cake to him ; he shall take the gotra and 
property of, and offer the ?ake to, his second (adoptive) father.— The 
term ‘ pinda,’ ‘ cake,’ here stands for all the after-death rites.— (Apardrka, 
p. 737.) 

The term ‘ datrimaU,’ ‘adopted son,’ here stands for all secondary 
8ons.—{Mitak^ard, p. 706.)— [On this the Bdlambhatti has the following 
note :— The Adopted Son is not affected by the ‘ impurity ’ due to the death of 
his progenitor ; it is only marriage that has to be avoided in the progenitor’s 
potra,— This text clearly indicates that it is permissible for a man to 
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adopt a son belonging to a gotra different from his own. — ‘Pinda’ stands 

for the entire Shraddha The Adopted Son is not entitled to offer the 

Shraddha to his progenitor As a matter of fact, the term ‘ pinda ’ 

stands here for the Sap^nda-relationship. It is for this reason that among 
all cultured people the recognised practice is that whatever rites are performed 
for an Adopted Son, they are all done by cultured people in accordance with 
the gotra of his adoptive father,— and on his death, the ‘ impurity ’ is observed 
by the Sapindas of his adoptive father. It is for this same reason that 
learned men have declared that the Sapinda-relationship also ceases between 
the Adopted Son and his progenitor. —All this, however, applies to cases where 
the progenitor has other sons ; if, after having given away the son for being 
adopted by another man, the progenitor of the son happens to be without other 
sons,— in this case this same son shall be entitled to offer the Shraddha to, and 
inherit the property of, the progenitor also ; because this case would be analogous 
to that of the ‘ soil-born ’ son whom Yajnavalkya(2. 127) has declared to be the 
“ heir ” of both the fathers ; and also because of the declaration by Shatatapa to 
the effect that — ‘ the Adopted Son shall perform, for his progenitor, the rites on 
the day of his death, as also the Shrdddhas at GayS, in the absence of other 
sons.’ — This also refers to cases where the progenitor has lost his other sons 
after having given away the son to be adopted ; because if he had no other sons 
at the time of giving away that son, then he could not give away that son ; 
as the giving away of an only sonhas been forbidden, — p. 705.] 

‘ Gotra,’ relationship to a R^i, indicated by such names as ‘ KSshyapa ’ 
and the like.— As a general rule, the offering of cakes follows in the wake of the 
gotra and the property, hence the offering ceases. — ‘ Svadhd ’ stands for the 
SAroddlia and other offerings. — (VivadaratnSkara, p. 668.) 

In reference to the progenitor, the ‘ son-ship ’ of {the Adopted Son ceases 
by the former’s act of giving him away ; and that deprives the said son of any 
claims that he had over the property of that progenitor, as also of the gotra 
of the progenitor. — (Smrtichandrikd, p. 671.) 

The Adopted and the other sons are not entitled to the property of the 
progenitor. — ‘ Adopted son ' stands for all secondary sons.—(Pardshara- 
mddhava, p. 352.) 

The cake to which the man giving away his son was entitled drops away 
from him.—’ Svadhd ’ stands for what is done for the satisfaction of the 
father ; and qualifies ‘ pinda.’ —{.Viramitrodaya, p. 617.) 


200 . 51 

Mfift [y.L, wifj; ] I *7% 

I 


If after the taking of a son, a Legitimate Son is born, 
the former would be entitled to the fourth of a share 
[v. L, if the property is a large one]; only if the property has 
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not been employed in auspicious a.cts.—{Vasistha.) [Quoted 
in Apararka, p. 739; Mitak§ara, p. 700; Vivadaratnakara, 
p. 544 ; Vivadachaoidra, 24. 1—6 ; Vivddachintaniani, p. 234 ; 
Vibhagasara, 15. 1. 1.] 


Notes 

This refers to cases where the Legitimate Son is born after a son has been 
adopted.— (Aparorio, p. 739.) 

Even when the Legitimate Son is there, the other sons are entitled to the 
fourth part of a share. - The ‘ adopted son ’ mentioned here is meant to include 
the Bought, the Appointed and other sons also ; because all these are ‘ made ’ 
one’s ‘ son ’ in the same way as the Adopted Son. — (Mitak^ara, pp. 699-700.) 

‘A son'— other than the ‘legitimate.’ — ‘Sail,' the son that had been 
taken.— ‘ Yadi syat ' Iv.l., for ‘sySt’), -if the property is a large one; the 
words ‘prabhutam dlianam ’ being snpplied.—' Yadi ndbhyudayike^u ’ — if 
the property has not been employed in the performance of sacrifices and 
others rites — (VivddaraUidkara, p. 544.) 

‘Salj,’ — the son that has been taken. — ‘Yadi syat,’ if the property 
is a large one ; the words ‘prabhutam dhanam’ being supplied.— If the property 
is not employed by the Legitimate Son in the performance of sacrifices. 

The ‘ fourth part ’ assigned here to the other sons is in reference to cases 
where they are devoid of good qualities and belong to the same caste as the 
father.— iVitiadachijttaniani, p, 234.) 

After ‘ a son,’ -any one of the 'substitutes’ for a son— has been taken, 
if a Legitimate Son happen to be born, the former would be entitled to the fourth 
part of a share ; if the property has not been used by the Legitimate Son in 
the performance of sacrifices.— ‘ Dhanam ’ has to be supplied before ‘ praynJc- 
tam.’ — {Vivddachandra, 24. 2—6.) 

If the wealth were not employed - by the Legitimate Son— in ‘ dbhyudayi- 
* 08 ,’ i.e., in sacrificial performances. In all these texts Manu and others have 
declared that even when other kinds of sons are there, it is the Legitimate Son 
that is entitled to inherit the entire property, while in other texts the 
other sons are declared to be entitled to receive shares. There is no inconsistency 
between these two sets of texts; as the difference of treatment is based upon 
the qualifications of the Legitimate Son. Similarly, wherever we find differences 
in the allotment of shares to the several kinds of sons, the difference is to be 
treated as due to the difference in the qualifications of the sons concerned.— 
(Vibhagasara, 16. 1-2.) 

201. spTcurasi ] n: [v.l, 

I 

On the birth of the Legitimate Son, they (the other sons) 
are declared to be entitled to the third [v.L, fourth] of a share. 
If they belong to the same caste as the father ; if they do not 
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belong to the same caste,' they are entitled to receive only food 
and clothing. -{Katyayana . ) [Quoted in AparUrka, p. 733 ; 
Mifak^ara, p. 700 ; Vivadaratnakara, p, 544 ; Vivadachandra, 
24. 1—4 ; Vivadachintamani, p. 234 ; Dvaitaparishi^, p. 38 ; 
Madanapdrijdta, p. 654 ; Dayabhaga, p. 148 ; Vlramitrodaya, 
p. 615 ; Vibhagasdra, 14. 2—9.] 

Notks 

Thus then, the rule is that if no ‘ legitimate ’ son is born, the ‘ soil-born ’ 
son receives the entire property of both his fathers ; but if a ‘ legitimate ’ son is 
bom, he receives only a fourth share in the property of their father.— 
(_Apararka, p. 733.) 

‘ Savar. tall— those belonging to the same caste as the father,’ f.e., the 
Adopted Son, the Soil-born, and the rest, are to receive ‘ the fourth of a share ’ ; 
the ‘ AsavariiWi,’ ‘ those belonging to different castes,’— t.e., the Maiden- born, 
the Secretly-born, the one Obtained with the Bride and the Son of the Remarried 
Woman, — do not receive ‘the fourth of a share’ ; they are entitled to only food 
and clothing. [The Balambhattl explains— ‘ Asouarna/i ’ (not belonging to the 
same caste) as ‘ the deprecated kinds of sons.’]— {Mitak^ara, p. 700.) 

On the birth of the ‘ legitimate ’ son, the Adopted and other sons, belong- 
ing to the same caste as the father, receive ‘ the third of a share. ’—In Vasistha’s 
text— ‘ Taamiuakchst pratigrhJt?, etc.,’ the Adopted Son has been assigned 
‘the fourth of a share,’ while in the present text, he is assigned ‘ the t/u'rd 
of a share ’ ;— this discrepancy is to be reconciled as being due to the difference 
in the qualifications of the son concerned ; if he is possessed of superior qualifi- 
cations, he receives the * third, ’ while if not possessed of superior qualifications, 
he receives only the ‘ fourth.’— Prom this passage it follows that the de- 
claration of Manu to the effect that ‘ for the other sons, mere subsistence shall 
be provided ’ is meant for only those sons who do not belong to the same 
caste as the father.— ( Vivadaratnakara, p. 545.) 

On the birth of the ‘ legitimate ’ son, the Adopted and other sons, if 
belonging to the same caste as the father, receive the ‘ third of a share ’ ; those 
belonging to different castes are only to be supported. — {Vivadachandra, 
24. 1—5.) 

This title to the ‘ third of a share ’ belongs to the •’ soil-born ’ son ; as has 
been declared in the Brahmapurd-ia text—' Samagradhanabhokta, etc.’ — 
Others hold that it is for such sons as are possessed of very superior qualifica- 
tions. — {Vivadachintamani, p. 234.) 

Some people have declared that the conclusion deduced from a due exami- 
nation of this text is that, if the ‘ legitimate ’ son is there, the ‘ appointed ’ 
and other sons are to receive the ‘ third of a share. ’ But this is not right ; 
because if we take this text along with the Brahmapurana text, we find that 
it is the ‘ soil-born ’ son alone who is entitled to the ‘ third of a share.’ The 
qualification ‘ Sai/'ar ia/i,’ ‘ those who belong to the same caste as the fath?r’ 
also pertains to the ‘ Soil-born ’ son ; the plural number being used in view of 
the plurality of ‘ soil-bom ' sons. — {Dvaitaparishiiita, p. 38.) 
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‘Savariiah,’ — ‘ those who belon j to the same caste as the father,’ — i.e., 
the Soil-bom, the Adopted, the Bought, the Appointed, the Self-offered and the 
Cast-off.— ‘ AsovoJ-no A’ — ‘those not belonging to the same caste,’— i.e., the 
Maiden-born, the Secretly-born, the one Obtained with the Bride, and the Son 
of the Remarried Woma,n.—{Madanaparijata, p. 654.) 

The term ‘ asavarna,’ ‘not of the same caste, ’ means one belonging to 
a lower caste. — {Ddyabhdga, p. 148.) 

‘ SavarnWi ’ — i.e., the Soil-born, the Adopted and the rest; these are 
entitled to the ‘ fourth of a share,’ if the Legitimate Son is there.—’ Asavarndh’ 
—i.e., the Maiden-born, the Secretly-born, the one Obtained with the Bride, and 
the Son of the Remarried Woman ; these latter are not entitled to the ‘ fourth 
of a share’ ; they receive only food and clothing. — {VTramitrodaya, p. 616.) 

The ‘ third of a share ’ is meant for the ‘ soil-born ’ son. i V ibhdgasdra. 
174. 2-9.) 


202. 9. 134.] gf5rw«rf fatraf g i 

HBSiar ri^r % feRi; II 

If a son happen to be born after the daughter has been 
“appointed," the division must be equal; as there is no 
seniority for the woman.— (iWantt, 9. 134.) [Quoted in 
Apararka, p. 739 ; Mitaksara, p. 699 ; VivUdaratnUkara, 
p. 541 ; Vivadachandra, 23. 2—8 ; VivadachintUmani, p. 284 ; 
Madanaparijata, p. 654 ; Vlramitrodaya, p. 614.] 

Notes 

See Section II, 45. 

‘ £?(jMoi, ’—i.e., there shall be equal shares with the son thus bom. — This 
precludes the ‘ preferential share.’—’ There is no seniority, etc.’— The 
’ seniority ’ precluded is only in regard to the share of inheritance, and not in 
regard to the respectful treatment to be accorded to her (Medhdtithi.) 

This verse answers the question as to the permissibility of the ‘ preferential 
share ’ for the son of the Appointed Daughter in the stated case, due to her 
by reason of her seniority.—* If a son be born ’—to the Daughter’s father.— 
‘Seniority,’ due to the presence of such qualities as learning and the like— 
there is none for the Daughter, nor, through her, for her son.- {Sarvajna^ 
nSrdyana.) 

After the daughter has been ‘ appointed,’ if the man who has made the 
‘appointment’ happen to have a son bora to him,— then, at the time of parti- 
tion between these two ‘ sons,’ there shaU be equal division ; and no * preferen- 
tial share ’ shall be given to the ‘ Appointed Daughter ’ ; because even though 
she is ‘ senior ’ in age, seniority shall not be taken into account for of 

the allotting of a ‘preferential share.’— (Auifufto.) 

If a man has a son bom to him after he has “ appointed ” his Daughter, 
the division shall be equal. The daughter’s ‘ seniority ’ is denied in the 
sense that she is to receive no ‘preferential share.’ As the daughter has no 
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‘ seniority,’ there can be no corresponding ‘ seniority ’ for her son also. ( Rntjha- 
nananda.) 

‘ Anujayatti ’—is born after the ‘ appointment ’ of the daughter - 
‘ IVo»ioM ’ --or to her son.—(Nandana.) 

In view of the possibility of the notion being entertained that “ when the 
Legitimate Son and the Son of the Appointed Daughter are both present, the 
property shall go to the Legitimate son,”— Manu has set forth here an exception 
to the general rule laid down in Yajfiavalkya (2. 1S2\. —(Mitaki;ara, p. 699.) 
[The BalambhaUi remarks that when the Mitakqara says that this is a 
case of the presence of the Legitimate Son and the ‘ Pautrikeya.' the ‘Son of 
the Appointed Daughter,’ it has in view the fir.st denotation of the term 
‘ putriftaymfra,’ as the ‘ son born of the Appointed Daughter,’— but when the 
text speaks of no ‘ seniority ’ belonging to the woman, it clearly refers to the 
second denotation of the term—' the son in the shape of the Appointed Daughter 
her.self.’J 

‘A son,’~i.e., a ‘ Legitimate Son.’— ‘ after the appointment of 

the Daughter.—' Woman,’ in the shape of the Appointed Daughter. The 
‘ pntrika ' (Appointed Daughter) has been described by Manu in 9. 127. 
(Vioadac/tandra, 23. 2—8.) 

If the ' putrikaputra ’ has been appointed, and then a Legitimate Son is 
born, the former shall .share the property equally with the latter 
chintamanl, p. 234.) 

Here Manu has set aside the notion that under the circumstances stated, 
so long as the Legitimate Son is there, the ‘ Son of the Appointed Daughter ’ 
shall have no share in the property. — ! Vtramitrodaya, p. 614.) 


203. II, p. 42. ] 


On the brith of the Legitimate Son, the other sons belong- 
ing to the same caste as the father receive the third of a share ; 
those not belonging to the same caste are entitled to only food 
and clothing.— For the Brahmana and the Ksattriya, sons born 
of the wife of the next lower caste are held to be o/ the same 
caste as the father ; those born of the wife of a caste one 
degree further removed is not of the same caste.— (Artha- 
shUstra IT, p. 42.) 


Notes 

The son bom to the Brahmana of the Ksattriya wife, and that bom to the 
Ksattriya from the Vaishya wife,— are * of the same caste as the father ’ ;— 
if the son is born to the Brahmaiia of the Vaishya wife,— or to the Ksattriya 
of the Shudra wife,— these are ‘ not of the same caste as the father.’ 
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204. Hg 9. 1 36.] gr fgfif ^isft 4 ga*I i 

HTaiRf^asT gai5i: ft»=* •> 


Either appointed or not appointed, if a daughter bears 
a son to a husband of equal status, through that son does the 
maternal grandfather become endowed with a “ son’s son”; 
he shall offer the funeral cake and inherit the property . — 
(Ma.nu, 9. 136.' [Quoted in Dayabhaga, pp. 145, 180 ; 
Vlramitrodaya, pp. 615, 661 ; Mitak$ara, p. 770.] 

Notes 

See Chapter III, Section 73. 

By duly considering what has gone before and what follows next, it is 
clear that this verse refers to the Appointed Daughter.— It has been said that 
the son of the unappointed daughter is entitled to the property of his maternal 
grandfather ; how much more so is the son of the Appointed Daughter ? — This 
is the idea meant to be expressed here. — ^The verse cannot be taken as laying 
down the title of the gprandson to the property of the maternal grandfather ; 
for, if such a general principle were recognised, then there would be no need 
for the institution of the ‘ appointed daughter ’ at all.— It may be argued that 
in view of Yajfiavalkya’s text (1. 228), and the actual words of the present 
text, it cannot be denied that the daughter’s son in general is to offer cakes 
to the maternal grandfather and also inherit his property ; this has been specially 
emphasised by Manu (9. 132), where it is declared that ‘ the daughter’s son 
shall inherit the entire property, etc.’ — But the fact of the matter is that the 
text of Yrijflavalkya referred to uses the terra ‘ mother’s fathers’ in the 
plural ; and so cannot refer to her father only. — As'for the mention of ‘ not 
appointed ’ in the present text itself, we have already explained what the 
reference to her means here. — For all these reasons, the verse must be taken 
as referring to the son of the appointed daughter only , ~ (Medhdtithi.) 

‘Not appointed,’— i.e., not actually declared to be an ‘appointed 
daughter,’—' Sadr shat,’ neither from a superior nor from an inferior. The son 
of the appointed daughter should first offer the cake and take the property in 
all cases and under all circumstances ; while the son of the unappointed 
daughter is to offer the cake and inherit the property only in the absence of the 
wife and the daughter of the deceased. — (Sarvajnandrdyana.) 

The phrase ‘ appointed or not appointed ’ mentions the two kinds of 
‘ appointed daughter ’ : the first, ‘ appointed,’ is that girl who is ‘ appointed ’ at 
the time of marriage with the bridegroom’s consent, and openly with the words 
‘ the child bom of this girl shall be the performer of Shrdddhas for me ’ ; and the 
‘ not appointed ’ daughter is that girl whose ‘ appointment ’ is not so open and 
formal, but it has been done only by means of a mental reservation in the mind 
of the father, not openly expressed,— according to Gautama who has declared 
that ‘ according to some people the appointment of the daughter is made by the 
intention of the father ’ ; it is for this reason that the marrying of a 
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brotherless girl has been deprecated. — ‘Appointed or not appointed,’ when 
a daughter obtains a son from a hu.sband of the same caste as herself, that 
daughter’s son performs for his grandfather the functions of the son’s son, and 
the gprandfather becomes endowed, through him, with a ‘ son’s son’ ; and as such 
this grandson shall offer the cake to him. — Govindaraja, however, has taken the 
‘ not appointed daughter ’ to be the ordinary daughter and has held the meaning 
to be that the son of the ordinary daughter, also like the son of the appointed 
daughter, is entitled to inherit the grandfather’s property, even in the presence 
of the grandmother and others. — 'This is not right ; as it is only the appointed 
daughter that has been declared to be equal to the son ; so that either the 
unappointed daughter or her son cannot have the same status as the 
* appointed daughter ’ or her son. — {KullTika.) 

In asserting the daughter’s son’s title to inheritance, the author has 
cited the case of the ‘ appointed daughter ’ only by way of illustration.— 

‘ Of equal status,' from a husband of the same caste.—' Blndet,' bears.— r 
Through that son, the grandfather becomes endowed with a ‘son’s son,’ — 
i.e., in the absence of a son of his own.— (Rdghavdnanda.) 

‘ Akrtd,' not ‘ appointed ’ as a daughter.— This son has to offer the cake 
to, and inherit the property of, his grandfather, who has no other children.— 
{Nandana.) 

This text makes it clear that the son born to the Appointed Daughter is, in 
relation to the father of that daughter, a ‘ grandson ’ ; it is the ‘ appointed 
daughter ’ herself that is his son ; and her son therefore is his ‘ son’s son.’ — 
{.Dayabhdga, pp. 144-146 ; also Vlramitrodaya, pp. 614-616.) 

This verse clearly declares the title of the son of the unappointed 
daughter also. In fact, in the Smrtis, the terin ‘ dauhitra’ (daughter’s 
son) is always used in the sense of the son of the unappointed daughter ; for 
instance, BaudhSyana has clearly asserted that ‘ the son born to a daughter 
after stipulation is called the Putrikdputrd, the other is called Dauhitra.’— 
{Dayabhdga, p. 181.) 

The meaning . is that ‘ just as in the absence of the son, the son's son 
inherits the property,— so in the absence of the daughter, the daughter’s son 
inherits it.— This does not refer to ‘ the son of the appointed daughter.’ — ( Vira- 
mitrodaya, p. 661.) 

All this cannot refer to the * son of the appointed daughter ’ ; as he is 
equal to the Legitimate Son, and hence he inherits as a regular son, not as a 
datighter’s son. — {Mitakiiard, p. 769.) 

205. 9. 146.] ^ ^ sigoerei =9 1 

He who keeps the property and the wife of his dead 
brother shall beget a child for that brother and give his 
property to that child. — {Manu, 9. 146.) [Quoted in Apararka, 
p. 742 ; Mitnk^rU, p. 732 ; VivMaratnakara, p. 542 ; ParU 
sharamadhava, p. 357 ; Vlramitrodaya, pp. 617, 633.) 

F. 86 
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Notes 

This rule refers to the case where the dead brother was one who had 
separated from the surviving brother, while Manu 9. 145 refers to that where 
the two brothers lived together. — ‘ Shall beget a child,’ — i.e., by the mode of 
‘ authorisation.’— ‘ To that child,’— not to its mother. —It is in accordance 
with this principle that women are entitled to maintenance, and not to owner- 
ship of property . — ‘ His property,’— i.e , the property of the separated 
brother. — (Medhatithi.) 

‘ Bibhryat,' — protect, keep. — Having begotten the child, he shall give to 
him, in the prescribed manner, the property ; he shall not take any share out 
of it for himself. — [Sarvajnanaraya ia.) 

If a man keeps his dead brother’s moveable and immoveable property, 
handed over to him by the widow who is herself incapable of taking care of it, — 
and supports also the widow herself,— he shall make over that property to the 
child that he may heget on her by the mode of * authorisation,’ for his brother. — 
This refers to cases where the brothers had been separated ; in other cases 
equal sharing having been laid down in 9. 120. — {Kullulca.) 

This text lays down the right to inheritance of the child born to a widow 
under ‘ authorisation.’ — The particle ' cha ’ is conjunctive of the ‘ wife ’ with 
the ‘ property. ‘ That property,’ the property left by his separated 
brother.— If there is no child, the wife shall be maintained, she will not receive 
the property,— (Bag/iovSKanda.) 

‘ Taddhanam,’— the property of the dead brother.— (ilfaJKiana.) 

If a man keeps his dead brother’s wife and property, he shall beget a 
child on the ‘ soil ’ of his brother and give the brother’s property to that child.— 
{Ramachandra. ) 

The meaning is that the property should go to the child, not to its mother. — 
(Apararka, p. 742.) 

What this means is that even in the case of divided brothers, on the death 
of one, it is only through her child that the widow comes by her husband’s 
property, not otherwise.— (ilftta/c.;aro, p. 732.) 

When a divided brother has died childless, the surviving brother who 
keeps the dead man’s wife and property, shall beget on her a child by the mode 
of ‘ authorisation,’ and make over the dead brother’s property to that child; 
he shall not, through greed, take the property for himself. — ( Vivadaratndkara, 
p. 643.) 

When a divided brother has died, it is only through her child that the 
widow can have any connection with his property. So also in the case of 
brothers who have lived jdintiy. —{Parasharamadhava, p. 357.) 

This shows that even with the divided property, the wife can have any- 
thing to do only through her child ; so also when there has been no separation. — 
{Viramitrodaya, p. 633.) 


206. 2. 127.] ga: i 
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If a sonless man begets a son on another’s soil by 
authorisation, ’ that son is the legal heir to the property of, 
and the offerer of the cake to, both,— (FaifiawJftya, 2. 127.) 
[Quoted in Madanaparijnta. p. 655 ; VivaiaratnUkara, p. 6B6.] 

Notes 

See II. 161. 

^ If it ia argued that there was no need for this rule, since the practice of 
Niyoga ’ has been forbidden for the BrBhma^a, — our answer is that, in that 
case, it would apply to the Kaattriya and other castes. In reality, however, 
Niyoga ’ has been forbidden, not for the BrBhmapa male, but for the Brabms^a 
female ; so that there could be no son born by ‘ authorisation ' for the 
Biahmapa, from a Brahmapa wife ; but there would be nothing to prevent 
his getting one from the Kaattriya and other wives. Thus there is nothing 
against this rule being operative in cases where there is no ‘ legitimate ’ son. — 
{Vishvarupa.) 

When a sonless man begets, by the mode of ‘ authorisation ' a son, for 
his sonless brother, on his sister-in-law, — that son is called ‘ Doyamu^yayana ’ 
and serves the purposes both of the progenitor and the dead brother ; he also 
inherits the property of both these fathers, and offers the cake to them j — such 
is the law,— (AparSrAo.) 

‘ Aputrena ’—by a sonless brother-in-law or some other man ; — * para- 
re,’ on another man’s wife wiyoyotpadito/i,’ begotten by 'authorisa- 
tion ’ given by the elders ; — ‘ ubhayoh,’ of both, the owner of the soil and the 
owner of the seed ; — ' rikthi, ’ heir to the property. — The sense of this is that, 
if the authorised brother-in-law or some other person, who is himself without 
a son, begets a son on another man’s wife, for the benefit of both himself and 
the woman’s husband, — that son is a ‘ Doyamu^yayana,' and legally inherits the 
property of, and offers the cake to, both his fathers. — In a case, however, where 
the authorised man has a son of his own and undertakes the begetting of the 
son only for the benefit of the woman’s husband, the sen that is born belongs 
only to that husband and not to the progenitor ; so that this son will not neces- 
sarily inherit the property of his progenitor, or oiler the cake to him. This is 
what has been declared by Hanu ( 9 . 53 ). — ‘ Kriyabhyupagamat, etc.’ ; 
also under 9 . 62 — ‘ Phalam tvanabhisandhaya, etc.’ — {Mitak^ara.) 

' Aputrena,’ — by a sonless brother-in-law or some other man belonging 
to a different gotra ;—niyogotpaditah,’ begotten by the authority of elders ; — 
such a son inherits the entire property of both the owner of the soil and 
the owner of the seed, and also offers the cake to both ; — ‘ dharmatah,’ under 
the law.— The particle ‘ api ’ is conjunctive of the two fathers.— (Viram if ro- 
daya-Ttka on Yajfiavalkya.) 

When the ‘ owner of the seed,’ himself without a son, agrees, at the time 
of lending his seed,’ that ‘ the child born of this seed shall belong to both of 
us,’ then the son that is born inherits the property of both ; — in the absence 
of such an agreement, the son inherits the property of the ‘ owner of the soil ’ 
only. This is a special rule relating to the ‘ Dvydmu!iydyana.’~(Modana- 
pSrijata, p. 666.) 
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When the authorised man has a son and has undertaken to beget the 
child only for the benefit of the * owner of the soil, ’ then the son belongs 
to this latter only, not to the ‘ owner of the seed.’— ( Vivlidaratna/cara, p. 556. ) 

207. 17. 23.] 3 1 


[The first line is the same as the second line of Yajfia- 
valkya, 2. 120. ‘ Samanyarthasamutthanl, etc .’ ; and the second 
line is the same as the second line of Ma?m, 9. 162, ‘ Yadye- 
karikthinau, etc.’\ 

Among the sons of several fathers, the shares are determin- 
ed through the fathers : each shall receive that property which 
belonged to his father, none other.— (Ftgwtt, 17. 23.) [Quoted 
in Vivadaratnakara, p. 543 ; Vivadachintamani, p. 235 ; 
Smrtichandrika, p. 671 ; Vivadaehandi'a, 24. 1-2 ; Vibhaga- 
sara, 15. 1 — 6 ; Dayanirmya, 22. 1 — 3.] 

Notes 


See also the notes under the corresponding texts of YsjBavalkya, 2. 120 
(sec. 209 below) and Manu, 9. 162. 

' Ariekapiuka lam, ’—sons bom of one woman, from several fathers.— 
(Vivadaratnakara, p. 543.) 

This rule refers to cases where two sons are born of the same mother, but 
from different fathers. — ( Vivadachintamani, \p. 235.) 

In a case where among several brothers, one has a ‘ legitimate ■ son, and 
the others have the ‘ soil-born ’ or other sons, -and all these brothers have died 
while living together with joint property,-if a division is made, among their 
sons, of the property of their grandfather, the share of each shall be determined 

in accordance with his being the ‘ primary ’ or ‘ secondary ’ son of his father. 

On the birth of a ‘ legitimate ’ son, the other sons get only the fourth of a 
share. --This same rule holds good also in cases where among the brothers some 
have died and some are living, — (Snirtichawlriha, pp. 671-672.) 

In a case where on a .single woman, a ‘ soil-torn ’ son has been begotten 
first and later on a ‘ legitimate ’ son is also born,-the • soil-born ' son 
shall receive the property of the progenitor, and the ‘ legitimate ’ son that of 
the woman’s husband.'— ( V ivadaclmndTaf 24. 1-2 ) * 

If there are two sons born of the same mother, but from different fathers 
each of them receives his own father’s sbare.-( Vibhdgasara, 15. i_6. ) 

Tha refers to the case of persons who are born of the same mother but 
from different fathers. — (Dayanir laya, 22.;1 3.) ’ 


203. ?l4Wi^ IJ, p. 32.] I 

Among uterine brothers, who have more than one father, 
the division of the inheritance is with reference to their 
fathers.— {Arthaahastra II, p. 32.) 
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209. 2. 120.1 3 i 


Among coparceners born of several fathers, the shares 
are determined through their respective fathers. — (Yajna- 
valkya, 2. 120.) [Quoted in VivEdaeJmndra, 20. 1 - 6 ; Madana- 
parijata, p. 659 ; Parasharamadhava, p. 337 ; Smrtitattva II, 
p. 196; Vyavaharamayukha, p. 100; Vivadaratnakara, 
p, 481 ; Vivadachintamani, p. 202 ; Vibkagasara, 4. 1 — 5.] 

Notes . 

There is equal division of the inheritance only among brothers ; — 

‘ anelcapitrka’iam,’ i.e., among cousins and other coparceners, — the division 
proceeds on the basis of their respective fathers. That is to say, the brothers 
having made an equal division among themselves, — when their sons, in their 
turn, come to make a division, the sons of each of the said brothers shall divide 
among themselves only that which forms the share of their father. The sense 
is that the grandsons are entitled to the grandfather’s property only through 
their fathers, not by themselves, like their father. — ( Vishaarupa.) 

Several brothers, who had lived together with their property undivided, 
have died ; among them one has left a single son, another, two, and a third 
several sons.— In this case, the shares that will be assigned to these sons will be 
through their respective fathers ; that is, the two or many sons of one of the 
brothers shall share among themselves only that much of the property which 
would have fallen to the share of their father ; and the property shall not be 
divided equally among all the cousins. — (Apararka. ) 

This lays down the rule for dividing the grandfather’s property among 
grandsons. — ^Though it is true that in the grandfather’s property, the grandsons 
derive their rights from their birth,— just as the sons of that grandfather do,— 
yet, the division of that property among them shall be through their fathers, 
and not through themselves, {' Anekapitrkatuim’ means ' those who have a 
single grandfather, but several fathers in the shape of the sons of that grand- 
father, — says the Balambhaltl \. — The meaning of this is as follows : In a 
case where a number of brothers who had been living together have died, 
leaving sons,— and there is divergence in the numbers of sons left by them, one 
having left two, another three and the third one, four,— the two sons of one 
brother will, between themselves, receive the single share that would have been 
their father’s ; the three sons of the second brother would also receive, among 
themselves, the single share that would have been their father’s ; and the four 
sons of the third brother also would receive, among themselves, the single 
share that would have been their father’s. — The same rule applies also to the 
case where some sons of the grandfather are alive while others have died leaving 
their sons the living ‘ sons ’ receiving their own shares, and the sons of the 
dead sons receiving what would have been their father’s share. — (Mitak^ara.) 

This lays down the rule for dividing the grandfather’s property. — In a case 
where among the two sons of the grandfather’s, one has left one son and the 
other four sons,— the property shall be divided into two parts ; one part shall 
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go to the single son of the first son, and the second part shall go to all the four 
sons of the second son. — The particle ‘ tu ’ denotes that the number of shares 
shall not be the same as the number of grandsons. — {Vlramitrodaya-Tika 
on Yajfiavalkya.) 

In a case where the dead man has left only grandsons and no sons, the 
shares assigned to the grandsons shall be in accordance with the share of their 
respective fathers.~(.yt«5(i(icfc<indrcE, 20. 1—6.) 

‘ Atialcapitrkali ’—cousins, the sons of several brothers, born of then- 
wives ; -to these, shares in their grandfather’s property shall be assigned in 
accordance with the shares of their respective fathers. That is to say, there 
were three brothers one of them has one son, the second one has two, and 
the third has three ; thus there are six cousins ; but when they come to divide 
the grandfather’s property among themselves, they shall not divide it into sta; 
equal parts ; in fact they shall divide it into three parts as among the three 
brothers (their fathers) ; and the son of the first brother shall take the whole 
of one of those three shares ; the two sons of the second brother shall receive, 
between themselves, the second of those three shares ; and the three sons of the 
third brother shall receive, among themselves, the third share. — In those cases 
where some of the brothers have died leaving their sons, while some are living, — 
the division shall be on the same lines, each of the brothers receiving one full 
share and their nephews shall receive only what would have been their father’s 
share. — (Madanaparijata, pp. 659-660.) 

In a case where brothers, living jointly with their father, have died leaving 
sons,— the first brother leaving two, the second three, and the third four,— 
though these grandsons have a right in their grandfather’s property by virtue of 
their birth, equally with their father, yet, the two sons of the first get only one 
part, the three sons of the second one get only one part and the four sons of 
the third also get only one part of the property, — {Pardsharamadhava, p. 337.) 

This text implies that the assignment of shares depends upon the relative 
proximity by birth to the acquirer of the property.— (Smi titattvo II, p, 196.) 

In a case where one brother has left one son, another has left two sons, 
and the third, three sons,— the number of parts into which the property shall 
be divided by these sons shall be that of their fathers, not their own. — ( Vyava- 
haramayuhha, pp. 100-101.) 

Among the sons of several brothers — if the number of sons of undivided 
brothers being equal or unequal,— when the grandfather’s property comes to 
be divided, the sons of one brother shall receive that same share which would 
have been their father’s ; and each of the sons shall 7iot have a share acaignoii 
to him . — { Vivddaratndkara, p. 481.) 

In a case where a number of brothers have died while living jointly,— 
and each of them has several sons,— each of whom augments the joint 
property by agriculture and other operations,— each of these shall not have a 
separate share ; all the sons of one brother shall receive only what their father 
would have received. — (.Vivddachintdmani, p. 202.) 

The meaning is that when there have been several undivided brothers and 

they have died leaving different numbers of sons, -and each of these sons has 

earned wealth, --they will receive only the shares of their respective fathers, 
not more. — (Vibhdgasdra, 4. 1 6.) 
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210. 9. [vd., ?if^ i 

«JI?cl?I (^«m: qiif 3!iqf«a: II 

In a case where a younger brother begets a son on the 
wife of his elder brother, — the division shall be equal ; such is 
the settled law. — (Manu, 9. 120.) [Quoted in Mitak^ara, p. 732; 
Vivadaratnakara, p. 542 ; Vivadachandra, 23. 2 -10 ; Para- 
sharamadhava, p. 357 ; Vlramitrodaya, pp. 617, 633.] 

Notes 

This verse precludes the idea that the son of the elder brother begotten 
by the mode of ‘ authorisation ’ is entitled to the ‘ preferential share ’ that 

would have been his father’s ‘Equal,’ — i.e., the share of that son shall 

be the same as that of the uncle (his progenitor). — The son born without 
‘ authorisation ’ is not entitled to any share. — This text is also indicative of the 
rule that when the brother is not alive, the division shall be between the surviv- 
ing brother and his nephew. — (MedhStitki.) 

‘ Equal, ’—i.e., through the father.— He is not to have the preferential 
share.— The implication of this verse is that in a case where the son is begotten 
by the elder brother on the wife of his younger brother,— the share of this son 
shall be smaller. — {Sarvajiianariiifana.) 

In a case where the younger brother, by ‘ authorisation,’ begets a son on 
the wife of his elder brother,— there shall be equal division between that ‘ soil- 
bom son ’ and his uncle ; and he will not receive the ‘ preferential share ’ like 
his father. — The author is going to declare later on that a ‘ soil-born ’ son 
begotten without ‘ authorisation ’ is not entitled to any share.— Though ‘ equal 
division ' has been declared before, yet the purport of the present text is 
that the grandson who has lost his father, has the same share as his uncle in 
the grandfather’s property.— (Aidlif&a-.l 

This is a special rule laid down in connection with the ‘ soil-born ’ son. — 
‘ Jyeithahharyatjam,’ i.e., on the wife of his elder brother. — [Raghavananda.) 

‘ Begets,’ — i.e., on being authorised by the elders.— (Nandana.) 

Manu, 9. 146 — ‘ Dhanam yo bibhrgat, etc.’— has declared that in a case 
where of two separated brothers, if one dies it is only through her son that his 
widow can have anything to do with his property ; the present text says that the 
same holds good in a case where the brothers had not separated. — (Mifofcjara, 
p. 732.) 

In a case where two brothers have been living together, if the younger 
brother begets on the wife of his elder brother, who has no son, — a son, by tbe 
mode of ‘ authorisation, ’ — that son, on the death of his father, receives the same 
share as his uncle, when they come to divide the property ; and he does not 
receive the preferential share or any other consideration due to the ‘ seniority ’ 
of his father. — {Vivadaratnakara, p. 542.Y 

If the ‘ authorised ' younger brother begets a son on the wife of his sonless 
elder brother, — while the brothers are living together— that son receives the 



288 


CHAPTER II 


same share as his progenitor, and not the ‘ preferential share ’ due to the elder 
brother. — {Vivadachandra, 23. 2-10.) 

Just as in the case of the separated brothers, so in that of unseparated 
brothers also, the wife can have anything to do with the property only through 
her child. — [Pardsharamadhava, p. 357.) 

This shows that it is only through her child that the mother can have any- 
thing to do with the property.— (V'lmmitroduya, p. 633.) 


211. Hg 9. 1 (5-1. ] g ngsrrg i 

gra grr ii 


When the Legitimate Son is dividing the paternal estate, 
he shall give to the Soil-born son one-sixth or one-fifth part. — 
(AfawM, 9. 164.) [Quoted in Vishvarupa, p. 249; Apararka, 
p. 733 ; MitaksarE, p. 701 ; Vivadaratnakara, p. 543 : Vivada- 
chandra, 2A 1 — 3; Parasharamadhava, p. 348; Dayabhaga, 
p. 147 ; Viramitrodaya, p. 616.] 

Notes 

It being possible for men to entertain the notion that like the ‘ Bought ’ 
son, the ‘ Soil-born ’ son also is entitled to mere subsistence, —the text lays 
down that he shall receive a share out of the property ; what that share shall 
be depends upon the man’s qualifications.- (Mcdhatithi.) 

This lays down the rule for a case where a man has died leaving two wives, 
one of them ‘ carrying and subsequently that wife gives birth to a son ; and 
the second wife also obtains a son by ‘ authorisation’ ;_thus there are two sons 
of the man, the former ‘ Legitimate ’ and the latter ‘ Soil-bom.’— The 'soil-bom’ 
son shall receive the sixth of a share ’ when he is devoid of all qualifications, 
and the ‘ fifth of a share ’ when he is possessed of superior qualifications. — 
(Sarvajnandrayana.) 

When the Legitimate ’ son is dividing the property that belonged to his 
father, he shall give to the ‘ soil-born ' son the 'sixth’ or 'fifth’ of a share, 
according as he is devoid or pos.sessed of superior qualifications.— (STitffsfca.) 

This text lays down the share of the ' soil-born ’ son,— which option shall 
be adopted shall depend upon the presence or absence of superior qualifications. 
-This rule applies to cases where the ‘soil-born’ son does not inherit his 
progenitor’s property ; in cases where he does inherit that property, he does 
not receive any share in the father s property ; as has been clearly declared 
in Manu, 9. 162—' Yadyckarilcthinau sydtdm, etc;—{RSghavdrtanda.) 

Here we have an exception, in regard to the ‘ soil-born ’ son. to the general 
rule that when the ‘Legitimate son’ is there, the other sons shall receive no 
share in the property.— The option is in regard to the qualifications of the 
son.— (Nandana,) 
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‘ the father’s property, he shall give 

the Soil-born - son. either the sixth or the fifth of a s\«ire - (Ramachandra.) 

e term ' Ksetraja,’ 'soil-bom,’ stands here for the ‘Son of the 
Appointed Daughter.’ This is the reason why this son has been spoken of in 
the text- ‘^itrasa-Zcsgtraioit piUrau, efc.,’-aB being ‘ equal sharers’ in the 

father’s property; -and yet in the present text, this same son is spoken of as 

receiving the 'sixth’ or ‘fifth’ of a share.-What is meant by all this is- 
(a) that in the property of his mother’s father (who is also his own ‘ father ’), 
the ‘ Son of the Appointed Daughter,’ having the same statuses the ‘Legiti- 
mate ’ son, is entitled to the entire share ; and out of the property of his 

progenitor, he receives only the ‘sixth’ or ‘fifth’ of a share ; -whether it 
will be the sixth ’ or the * fifth ’ will depend upon the wish of the ‘ Legitimate ’ 
ron.— ( V ishvarupa, p. 249.) 

This aiiotment of the ‘ sixth ’ or the ‘ fifth ’ of a share refers to the case 
®°**‘born ’ son is possessed of very few qualifications.— (AporoWi-a, 


’ Psrt is to be given to the ‘soil-born’ .son when he has both 
t e disabilities of being inimical (to the ‘ Legitimate ’ son) and of having no 
qua cations ; and the ' fifth ’ part when he has only one of these di.sabilities.— 
{Mitakiiava, p. 7o2.) 

^is text answers the following question— '* In a case where a man, 
su ering from what he regards as an incurable disease, has obtained a ‘ soil- 
orn son, - but subsequently, having been cured of the disease by proper 
me ication, he has a ‘ Legitimate ' son born to him,— what is the ‘ soil-born ' 
son to receive V mere ' subsistence ’ ? or a share in the property ? If a share— 
w at share ? Whether he will receive the ‘ sixth ’ nr the ‘ fifth ’ part shall 
epend upon his possessing or not possessing superior qualifications.— ( Vtiiurfn- 
falnakara, pp, 543-544.) 

^ This refers to a case where there is a ‘ Legitimate son ’ at first, and then 
a soil-born ’ son is born without!?) ‘ authorisation,’ of a man belonging to the 
same caste,— this ' soil-born ’ son, if possessed of superior qualifications, shall 
receive the fifth ’ of a share ; and if, without such qualifications, then only the 
sixth’ of a share. — iVivddac}ian<h-a, 24. 1-2.) 

The rule regarding the ‘soil-bom ’ son is as follows (o) If he is possessed 
of very superior qualifications, he will receive the ‘ fourth ’ part ; (5) if he is 
devoid of qualifications and also inimical (to the ‘ Legitimate ’ son), he will 
rereive the ‘sixth ’ part ; (c) if he is only devoid of qualifications, not inimical,— 
or if he his ‘ inimical,’ not devoid of qualifications,— he will receive the ‘fifth’ 
part.— (Paras Aaromadhava, p. 348.) 

This refers to such sons as belong to castes lower than that of the father, 
buthigherthanthatof the ‘Legitimate ’son. They are to receive the ’fifth’ 
or the sixth ’ part according as they are possessed or not possessed of superior 
qua fications.— The term ‘Kjetro/a,’ ‘ soil-born,’ here stands for all the other 
sons also.— (Do^obAago, p. I47,) 

If he is both ‘inimical’ and ‘devoid of superior qualifications,' he will 
get the sixth ’ part ; if he has only one of these two disabilities, he will receive 
the ^ fifth ’ part. These are the shares laid down for the ‘ soil-born ’ son when 
*^®^^Bitimate ’ son is there.-( Vlramitrodaya.'v. 616.) 
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2 1 2. i 

<Tt!nfga — hI# ii 

The Maiden-born Son, the Secretly-born Son, the Son 
Obtained with the Bride, and the Son of the Remarried Woman, 
— all these are not commended ; and they do not partake of 
the Pinda or a share in the property. — (Vimu.) [Quoted 
In Mitaksara, p. 701 ; Madanaparijata, p. 654; Parashara- 
mddhava, p. 348 ; Vlramitrodaya, p. 615.1 

Notes 

All that this means is that these are not entitled to receive such shares as 
the ‘ fourth ’ and the like, if there is a ‘ legitimate son. ’ In the absence of a 
‘ legitimate ’ son, even the ‘ maiden-bom ’ and the rest are entitled to inherit 
the entire property ; according to Yf,jaavalkya’s text (2. 132). — {Mitak^arii, 
p. 701 ; also Vhamitrodaya, pp. 615-616.1 

(Madanaparijata (p. 654) quotes with approval the above passage from 
MitTik^ara.] 

This only means to preclude the * fourth ’ part for these sons, in cases 
where the ‘ legitimate ’ son is there.~{Paraslin7’n7iia(lhai>a, p. 348.) 

2l 3. ng 9. 1 1) 1 . 1 ^ g ^ giwrt i 

^ ^ II 

If two sons born of two men contend for the property in 
the mother’s possession, each shall take, to the exclusion of 
the other, what belonged to his own father.— {jlfawM, 9. 191.) 

Notes • 

Roe II., 171 and 280. 


214. Hg 9. 1. '11-1 ,‘12.1 A. =5 SRH I 

31. frfesr Rg^g; [v.l., 

1 I 

fi mamf i«f ’g ii 

(A) The daughter’s son alone shall inherit the entire 
property of the man who has no son. 

(B) The daughter’s son should inherit the entire property 
of the sonless father.— He shall also offer two cakes— to the 
‘father’ and to the ‘maternal grandfather.’- 

9. 131-132.) (Quoted in Vivada7'ntnakara, p. 560.1 
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Notes 

(A) ‘ Dauhitra,' ‘ daughter’s son,’ stands for the ‘ son of the appointed 
daughter ’ in the present sentence only, by virtue of the context. — This ‘ son 
of the appointed daughter ’ is to inherit the entire property of the man who 
dies without a ‘ legitimate ’ son. — (B) Some people, reading ‘ harnt yadi ' in 
the second line, in place of ‘ pitur hartt,’ explain the second verse as a 
continuation of what has been asserted in the first line ; the meaning being 
— ‘ if the Son of the Appointed Daughter inherits the entire property of 
the father, he shall offer two cakes, etc., etc.' — This explanation is not right : 
nor is the amended reading one that has been accepted — In fact, the term 
‘ father ’ here, in the second line, stands for the progenitor ; and what 
the text means is that — if the husband of the appointed daughter has no 
son from another wife, but has only one, in the person of the son of the 
appointed daughter (who has been declared in the first line as the heir 
to the entire property of his mother’s father), — then this same son shall 
be a son to his progenitor this mother’s husband), as also to his maternal 
grandfather [i.e., he shall inherit the property of , and offer cakes to, both] ; 
in cases where the progenitor has other sons from his other wives, then his 
property shall not he inherited by the aforesaid ‘ son of the appointed 
daughter ’ ; nor will this son offer the cakes to him in the case of the 
‘ maternal grandfather ’ also, the ‘ son of the appointed daughter ’ shall offer 
the cakes to him only when he inherits his property.— Just as the cakes are 
offered to the progenitor and the matemal grandfather, so should they be 
offered also to the progenitor’s father (paternal grandfather) and the maternal 
great-grandfather. — ( Medhatithi. ) 

(A) ‘ Dauhitrali '—i.o., the ‘son of the appointed daughter,’— 

‘ Aputrasya/ i.e., of the maternal grandfather.— (B) The ‘son of the 
appointed daughter ’ is bo receive the entire property, not only of his 
maternal grandfather, but also of his progenitor, his mother’s husband, 
if the latter is ‘ sonlesa,' i.e., has no other son; because he is born of his 
seed and is, as such, the nearest ‘ agnate ’ to him : — further because the 
stipulation made at the time of the * appointment ’ of the daughter, the 
words used are ‘same putro bhavi<<i/ati,’ ‘the son shall be mine’; which 
do not mean that he shall be mine only, which does not preclude the possibility 
of his acting as the ‘ son ’ for his progenitor also. In the case of his receiving 
the property of his progenitor also, — just as he offers the annual Shrdddha 
to his maternal grandfather and the Parvaua-Skraddha to the ancestors of 
this latter, so he would also to his progenitor and his ancestors.— (&'aroojna- 
narayana . ) 

fA) Of the sonless maternal grandfather, the entire property shall be 
taken by the ‘ daiihitra,’ which term, in the present context, must stand 
for the ‘son of the appointed daughter.’ — (B) The ‘ dauhitra ’ here also 
must be the ‘ son of the appointed daughter ’ ; in the preceding sentence, 
he has been declared to be entitled to receive the entire property of the 
maternal grandfather ; in the second line he is declared to be the inheritor 
of the property of his progenitor ; and the third line prescribes his liabQity 
to offer the cakes to both. The meaning thus is that the ‘ son of the appointed 
daughter ’—who is the ' son ’ of his mother’s father -will receive the entire 
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property of his progenitor, if the latter has no other son ; and he shall 
also offer two cakes, one each to his progenitor and his mother's father. — 
(KuUukaA 

(B) ‘ Aputrasya,’ of his sonleas progenitor, or sonless maternal grand- 
father.— ( Ragha vananda. ) 

(A) ‘ The man who has no son,’— the maternal grandfather who has 
had no son bom to him after the ' appointment ’ of the daughter ; —his property 
shall be inherited by the ‘ .son of the appointed daughter,' — not by the Appointed 
Daughter herself.— (B) Even though another man's ‘ son of the appointed 
daughter,’ he will receive the property of his progenitor, who has no other son ; 
and he shall offer the cake to his sonless progenitor and sonless maternal grand- 
father. — (Na?ida7ta.) (A) — ‘ Who has no .son,' -who has no ‘ legitimate ' son. 
(.Bi The second line is only a reiteration of what has gone in the first line — 
says the Prakasha.~\t is a text providing a reason for what has been asserted 
in the first line,— say.s Udayakara in his commentary on Manu- — [Vivadaratnd- 
kara, p. 560.) — The ‘ daughter's son ' meant here is the ‘ son of the appointed 
daughter.’— (fiid., p. 561.) 


215. ] «uiT fuar: i 

aw w ii 

Just as the Appointed Daughter becomes the owner of 
her father’s property, even when his Bandhus are there,— so 
is her son also the owner of the property of his mother and his 
mother’s father. — (Brhaspati.) [Quoted in Vivadaratnakara, 
p. 561.] 


Notes 

This is what Brhaspati says in reference to the ‘ appointed daughter. ’ — 
(Vivadaratnakara, p. 561.) 


210. ] ftTiw: sr5i«ig5i> mswT wiff i 

Equal to him (the Legitimate Son) is the Son of the 
Appointed Daughter, -who should be the heir ; he would offer 
the cake to his progenitor and also to his maternal grand- 
father.— (Devc/a.) (Quoted in Vivadaratnakara, p. 56l.j 

Notes 

This is said in continuation of the ‘ legitimate son. ( Vivadaratnakara 

p. 661.) 
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217. 9. I3:i. ] (A) H I 

iraiff* nraif^H^V tf?i: ii 

9. 139. 1 (li) *i7Tqr?i^ I 

(A) In this world, between the son’s son and the daugh- 
ter’s son, there is no difference in law ; for the father and 
mother of each of them were both born of his own body. - 
(B) Between the son’s son and the daughter’s son there can be 
no difference in the world : since the daughter’s son also, like 
the son’s son, saves the man in the next world.— (Mawic, i). 
133, 139.) 


Notes 

(A.) This is a declaratory supplement to the statement that ‘ the daughter's 
son should inherit the property of the sonless father.’ i.Afawi', 9. 132.) — (B)The 
term ‘ daughter’s son ' stands for the ‘ son of the appointed daughter.’ — ‘ Saves 
the man, etc. ’—This is purely declaratory.— Between the two ‘ there is no 
difference ' in the case of the son’s son, it is the mother, while in that of the 
daughter’s son, it is the father, that belongs to another family. Hence the 
daughter’s son also delivers one from the Piit—be\\.~{,Medkdtithi.) 

(A) This text has been added with a view to preclude the idea that— “In 
a case where a Legitimate Son has been born after the appointment of the 
daughter, the son being more impoitant than the daughter, the son of the 
former would receive a larger share.’’ — The Appointed datighter’s son is here 
set forth as the ‘ heir,’ — and not the Appointed Daughter herself, — because 
the latter being a female would be a little further removed than the male. 
Thus the meaning is that the Appointed Daughter being equal to the son, that 
daughter’s son and the son’s son are also equal. — (B) The daughter’s son is 
as much helpful in conveying the grandfather to the imperishable regions as the 
son ’s son. — ( Sareajh andrdya na . ) 

(A) In regard to all religious functions there is no difference between the 
daughter’s son and the son’s son ; because the mother of one and the father of 
the other are born of one’s own body. This reiterates what has gone before. — 
(B) The ‘ daughter’ s son,’ — i.e., ‘ the son of the appointed daughter ’ ; — no 
difference is possible between the daughter’s son and the son’s son. This asser- 
tion of the equality of the two grandsons is for the purpose of indicating that in a 
case where the Legitimate Son is born after the daughter has been ‘ appointed,’ 
these two shall receive equal shares in the property. — [Kulluka.) 

(A) ‘ Dharmatah ’ — according to law. The father and the mother of 
the two, being born of the same body, they have equal rights.— (B) Just as the 
son’s son offers the cake to the father’s father, so does the daughter’s son to 
his mother’s father.— (ffagAavaraanda.) 

(A) This is meant to justify the idea that the Son of the Appointed Daughter 
should offer the cake to his maternal grandfather. — Daiihitrah, ’ —tbe Son of the 
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Appointed Daughter . — ‘ IJharmatitlj,’ in reason ; this reason is shown in the 
second lino. The father of the ‘son’s son ’and the mother of the ‘ mother’s 
son ’ are born of the same person. — (B) Just as the father’s welfare is brought 
about by the son’x son, so is it also by the daiightrr’s son. For this reason 
it is only reasonable that the latter should inherit his property. — (Nandana.) 

21S. If, p. 41.] wara: i 

q?3nfT: a i 

The son born of one’s own father is heir to his father 
as also to the Bandhus ; that born of another is heir only to 
the man that performs his sacraments, not to the Bandhus . — 
{Arthashmira II, p. 41.) 

219. 2. 

gf^arr gars# n 

The son born to a Shudra from a slave-girl shall take a 
share if the father so wishes. On the father’s death his 
brothers shall give him half a share. If he has no brothers, 
he shall take the entire property, except where there are 
(daughters or) daughters’ sons.— {YajHavalkya, 2. 133-134.) 
[Quoted in Vivddaratndicara, p. 537 ; Vivddachintamani, 
p. 227 ; Madanapdrijata, p. 559 ; Dayabhaga, p. 143 ; Vibhaga- 
sara, 13. 1. 1 ; Dayanirnaya, 16. 2-3.]' 

Notes 

When a man has no brother, — and the dead father has left no daughters 
or daughters’ sons, —he would be entitled to take the entire property. —The 
mention of the ‘ daughter’s son ’ as providing an exception implies that of 
twice-born persons, daughters’ sons inherit the property, if there are no sons. — 
( Vishvarupa). 

When ‘ one who has no brother ’ — born of a married wife of his 
father— and there are no daughters’ sons— the said man shall inherit the 
entire paternal property ; if there are daughters’ sons, he shall receive only 
half .— (4 pararfto. 1 

If there are no sons born of a married wife, then the son born of the slave- 
girl shall inherit the entire property ; but only if there are no daughters born of 
married wives, or sons of such daughters ; — if these latter are there, the said 
son shall receive only half of the property.— The special mention of the Shndra 
in this context implies that in the case of twice-born persons, sons born of 
slave-girls are not entitled to either the whole or the half of the property, even 
when the father wishes it ; it is the daughters that receive it ; only if he is 
obedient, he gets his maintenance.— (Mtt3it$ara.) 
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The slave’s son, if he has no brother born of his father’s married wife,— 
and if there are no daughters horn of his father’s married wife,— or sons of 
such daughters, — shall inherit the entire paternal property.— ( Viramitrodaya- 
T'tka on Yijnavalkya. i 

If there is no son born of a married wife,— nor sons of daughters bdrn of 
a married wife, — the son born of a slave-girl shall receive the entire property 
of the father. — ( Vinadaralndkara, p. 538.1 

If a Shiidra has no son born of a married wife, nor a daughter’s son, the 
entire property shall be taken by his son born of an unmarried wife.— 
(Vivddachintaraani, p. 227.) 

‘ Abhratrkali,’— one having no brother born of a married wife of his 
father ; he shall receive the father’s entire property ; if there are no daughters 
born of his father’s married wife— or sons of such daughters; if these are 
there, the son born of the .slave-girl shall receive only half of the property. 
The special mention of the Sliudra implies that in the case of twice-born persons, 
the son born of a slave-girl cannot in any way receive any share in the father’s 
property ; food and clothing would be all that he would receive.— (ilfarfono- 
parijHtn, p. 659.) 

One who has no brother born of his father’s married wife shall receive 
the entire property, if there are no daughters’ sons ; if there is a daughter’s 
son, the property .shall be divided eqmWy. —[Dayabhaya, p. 143.) 

A son born to a Shiidra from an unmarried woman receives a share if the 
father so wishes it ; on the death of the father, he receives a share which is 
half of what is received by the son of a married DiiJiitrnam siitad 

Hr ; ’— f.e., if there is no married daughter or daughter’s son.— | V ibhayasarti, 

is. 1-2.) 

'This makes the share of the Shudra son equal to that of the son of the 
slaue-girl~‘ Kamatah,' i.e., according to the father’s wish . — ' Diihitrnam, 
etc. ’—if the daughter’s son is there, then the said son is to have the same shai-e 
as that daughter’s son. (Daynnirnayn, 16. 2. 3.) 
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PARTITION AMONG SONS BELONGING TO 
DIFFERENT CASTES 

220. 2. 125.1 ?g: [ v.l, 

1 3igwn?«3ii: i 

fc«Tni f%¥at?g ii 

[ |?!i3n ] 

The sons of the Brahmana (from wives of the four castes) 
shall receive respectively four, three, two and one shares ; — 
the sons of the Ksatti'iya (from wives of the three castes') 
shall receive respectively three, two and one shares ; — and the 
sons of the Vaishya (from wives of the two castes) shall 
receive respectively two and one shares.—iYajnavalkya, 
p. 125.) [Quoted in VivadaratnUkara, p. 529 ; Madanaparijata, 
p. 057 : ParSsharamUdhava, p. 342 ; Vlramikrodayn , p. 592 ; 
Vyavnharamayukha, p. 102.] 

NOTE.S 

if a Brahma^ has four Mons- one each from his four wives belonging to 
the four castes, Brahmana anti the rest, - the property shall be divided into 
ten parts ; four of these shall go to the Brahmana son, three to the Ksattriya 
son, two to the Vaishya .son and one to the Shudra-born son.— Similarly in the 
case of a Ksattriya, the property shall be divided into six parts, — of which 
three parts shall go to his Ksattriya son, two to his Vaishya son and one to his 
Shlidra son.- In the case of the Vaishya, the property being divided into three 
parts, two parts shall be given to his Vaishya son and one to his Shudra son. — 
The objection may be raised that there can be no Shndra-born son to a twice-born 
man, as marriage with a Shudra woman has been forbidden for him. — True ; 
but what the present rule means is that in case, under a misapprehension of the 
legal texts, a twice-born man does marry a Shudra girl, the son born of that 
wife shall receive the share here mentiwied.— ( Vishvarupa.) 

This text lays down the law regarding division among sons belonging to 
different castes. Among the sons of a BrShma^a —born of wives belonging to 
the four castes, Brahmana, Ksattriya, Vaishya and Shudra,— the property of 
the father should be divided into ten parts, out of which four parts shall be 
taken by the sons born of the Brahmana wife,— three parts shall be taken by 
the sons of the Ksattriya wife,— two by the sons of the Vaishya wife, and one 
by those of the Shudra wife — Similarly in the case of the Ksattriya father 
(who has sons born of wives belonging to the Ksattriya, Vaishya and Shudra 
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wives), the property shall be divided into six parts, out of which three 
parts shall be taken by the sons of the K^attrlya wife, two by those of the 
Vaishya wife and one by those of the ShQdra wife.— The property of the 
Vaishya father shall be divided into three parts, out of which two shall bo 
taken by the sons of the Vaishya wife and one by those of the Shndra wife. — 
As regards the Shudra, it is not possible for him to have sons born of wives of 
other castes. — (Apararica.) 

The text here lays down the law regarding division among sons belonging 
to different castes.— Under Yajflavalkya il. 5 ), it has been declared that ‘ for 
the Brahma^a there are four wives possible, for the Ksattriya, three, for the 
Vaishya, two, and for the Shndra, one.’ If a Brahmaiya has sons of the several 
castes, — i.e., from wives belonging to all the different castes, these shall receive, 
in the order of the castes ( reading ‘ varitashali ’ for ‘ kramashak ’], four, 
three, two and one shares. That is to say, of the sons born of the BrShmaQa 
father and Brahma^a mother, each shall receive four parts ; of those born 
of the Brahma^a father and Ksattriya mother, each shall receive three parts ; 
of those bom of the Brahmana father and Vaishya mother, each shall receive 
two parts ; and of those born of the Brahmapa father and Shndra mother, 
each shall receive one part.— The sons born of the Ksattriya also receive, in the 
order of the castes, three, two and one parts respectively ; that is, of the 
sons born of the Ksattriya father and the Ksattriya mother, each shall receive 
three parts ; of those born of the Ksattriya father and Vaishya mother, each 
shall receive two parts ; and of those born of the Ksattriya father and Shadra 
mother, each shall receive one part.— The sons of the Vaishya receive, hi the 
order of the castes, two and one parts respectively ; that is, of the sons born 
of the Vaishya father and Vaishya mother, each shall receive two parts ; of 
the sons born of the Vaishya father and Shudra mother, each shall receive one 
part.— As regards the Shudra, he can have only one wife, and hence he cannot 
have sons of different castes ; for his sons, therefore, the general law (of 
equal division) holds. — ^The shares assigned here should be understood as 
pertaining to property other than the lands that the Brahmana father may 
have obtained by way of religious gifts, to which, — under the text ‘ A/a prat i- 
grahabhurdeya, etc.,’— the non-BrBhmapa sons are not entitled; though to 
lands other than those,— e.p., those obtained by purchase— the Ksattriya and 
Vaishya sons are entitled ; the Shudra son, however, has been specially precluded 
from inheriting any landed property— under the text ‘ Shudryan dvijdtibhir- 
ja to, etc.’ ; this latter preclusion also indicates that the Ksattriya and Vaishya 
sons are entitled to inherit the landed property acquired by the father, by 
purchase and other means (except gifts).— As for Menu’s text (9. 165), which 
precludes the Shudra-bom son from all inheritance,— that refers to cases where 
that son has received some loving gifts from the father during his lifetime ; 
where there has been no such gift, the receiving of ‘ one part ’ shall not be a 
contravention of Manu’s text. — {Mitak^ara.) 

This lays down the rule regarding division among brothers belonging to 
different castes. — The sons born to a Br&hma9a from his four wives belonging 
to the four castes receive respectiveiy, four, three, two and one parts ;— the 
sons bom to the Ksattriya from the three wives belonging to the Ksattriya, 
Vaishya and Shndra castes receive respectively, three, two and one parts ;— 

V. 88 
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the sons of the Vaishya father born of the two wives of the Vaishya and 
Shudra castes, receive respectively, two and one parts ; — all this refers to 
property other than the lands that may have been received by the father as 
a religious gift. - ( Viram i trodaya-Tlkti on Yajflavalkya. ) 

This rule refers to cases where the Brahmana has four wives and the 
Ksattriya, three. — ‘ Vavtashak ' [b.L, for ‘ Kramashah ’] — i.r. , born to the 
Brahmana from each of the four castes. —In cases where the Ksattriya and 
Vaishya sons happen to be possessed of superior qualifications, the division shall 
be as laid down in the Mahabharata — ‘ KsattriyanyTipi hharn'r djjp, etc.’ ; 
but where they have inferior qualifications, their shares .shall be as laid down 
in the present text of Yajfiavalkya. — (Vivadaratnakara, pp. 529-530.) 

‘ Vitr I ashali,’ —in the order of castes.— The .sons of a Brahmana born 
of his four wives belonging to the Brahmana, Ksattriya, Vaishya and Shtidra 
castes shall receive re.spectively, four, three, two and one parts. That is, one 
part being assigned to the Shudra son, four such parts shall be given to the 
•son of the Brahmana wife ; this latter’s share reduced by a quarter, — j.c., 
three parts— shall go to the son of the Ksattriya wife ; half the share of the 
Brahmana son,— i.e., two parts— shall go to the .son of the Vaishya wife ; and the 
son of the Shudra wife shall receive one part. — The sons of a Ksattriya father, 
born of hi.s three wives belonging to the Ksattriya, Vaishya and ShOdra wives, 
shall receive three, two and one parts respectively. Inasmuch as the .share of 
the Ksattriya is one part less than the share of the Brahmana’s son born of his 
BrShmaija wife, the son born to the Ksattriya of his Ksattriya wife shall 
receive three parts ; the son born of his Vaishya wife shall receive two parts ; 
and the son born of his Shtidra wife shall receive one part.— Among the son.s 
of a Vaishya father, born of his two wives belonging to the Vaishya and ShDdra 
castes,— inasmuch as the share of the Vaishya is two parts less than that of 
the Brahmana’s son born of his Brahmana wife, — that born of his Vaishya wife 
shall receive two parts, and that born of his ShQdra wife shall receive one 
part. —The plural number in the case of the Vaishya’s sons is in reference to 
the plurality of his sons, not in reference to the plurality of his wives.— The 
division among sons equal or unequal in number shall proceed on the basis of 
the principle here enunciated.— (Afadonoporijota, pp. 657-668.) 

The sons born to a Brahmana from his wives belonging to the Brflhmana, 
Ksattriya, Vaishya and ShOdra castes— known respectively as * brahmana,’ 
‘ miirdhavasikta,’ ‘ amhastha ’ and ‘ rai-jiida,’— shall receive four, three, two 
and one parts respectively. —The sons born to a Ksattriya of his three wives be- 
longing to the Ksattriya, Vaishya and ShOdra castes— known as ‘ Ksattriya,’ 
‘ miihisya ’ and ‘ ugra ’—shall receive three, two and one parts respectively.— 
The sons born to a Vaishya on his two wives of the Vaishya and ShQdra castes,— 
known as vaishya and ’ karana,’ — shall receive two and one parts respect- 
ively.— (farasIiarfflmadAai'a, pp. 342-343.) 

Yajfiavalkya has declared that the Brahmana may have three wives 
belonging to other castes ; the Ksattriya, two ; and the Vaishya, one ; so that 
along with the wife of his own caste, the Brahma^ may have four wives, the 
Ksattriya, three and the Vaishya, two.-The sons born to a Brahmana from 
his four wives,— known as the • murdhavasikta ’ and the rest,— receive, 

‘ in the order of the castes ’ of their mothers, four, three, two and one 
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parts respectively. That is to say, of the sons born to a Brahmar^a from his 
BrShmaQa wife, each shall receive four parts ; of those born to him of his 
Ksattriya wife, each shall receive three parts; of those born to him of his Vaishya 
wife, each shall receive two parts ; and of those born to him of his ShQdra 
wife, each shall receive, one part. — The term ‘ var-iashak,’ ‘ in the order of the 
castes ’ (v.l.. for the ‘ leramashali,’ ‘ respectively ’) is to be construed with all 
the clauses. Hence, of the sons horn to the Ksattriya of his Ksattriya, Vaishya 
and ShOdra wives, each shall receive three, two and one parts respectively ; - 
of the sons born to the Vaishya of liis Vaishya and ShQdra wives, each shall 
receive two and one parts respectively. —For the ShQdra there being' no wives 
belonging to any other caste, the division among his sons shall be in accordance 
with the rule laid down in connection with division among sons of the same 
caste as the father . — ( Vlramitrodaya, pp. 592-593.) 

The sons of a Brshmaija, bom of his Brahmaija, Ksattriya, Vaishya and 
ShQdrawives ; — the sons of a Ksattriya born of his Ksattriya, Vaishya and 
ShQdra wives ; — the sons of the Vaishya born of his Vaishya and ShQdra wives. 

■ - {.Vyavahdramai/iiklia, p. 103) 

221 . *15 ;j. 1 .o2-] o.S.] 5 1 

g'sr’wirV 11 

The man knowing the law shall divide the entire estate 
into ten parts, and then make an equitable division according 
to the following rule : The Brahmana shall take four parts ; 
the son of the Ksattriya mother, three parts : the son of the 
Vaishya mother, two parts ; and the son of the Shudra mother 
shall take one part. — {Manu, 9. 152- lo3,) [Quoted in Mitak^ara, 
p. 665 ; Vivadaratnakara, p. 528 ; Vivadachintamani, p. 224 ; 
Viramitrodaya, p, 594 ; Vibhagasara, 12. 1 — 9 ; the second 
verse in Dayanirnaya, 20. 1 -7.) 

Notes 

On the strength of the declaration contained in this text, some people 
reject the division laid down in Manu 9. 151 (see below).— 9. 151, however, 
refers to cases where there are two or more sons of each caste who are entitled 
lo equal shares ; whereas the present te.xt refers to cases where the number 
of sons of the different castes is not the same. —Though the shares of the 
Ksattriya and other sons have been set forth here in an unqualified form, yet in 
another Snirti we read that («) ‘ the land acquired from gifts shall not be given 
to the son of the Ksattriya mother ’ ; — since this specifies the land ‘ acquired 
from gifts, ’ that acquired by purchase and other means do not become excluded,— 
(b) In another Smrti we read— ‘the son born to a BrShma^a from a ShQdra wife 
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is not entitled to a share in the landed property, ’ which precludes the ShQdra 
from all kinds of land.— All this restriction should be understood to apply to 
cases where there are other forms of property alsso ; otherwise, the sons in 
question would be left without any snhsiatence. — But what I hold is that pro- 
vision for subsistence has nowhere been precluded. The difference between the 
two cases is that if the said sons were entitled to regular ‘ shares, ’ they would 
be entitled to sell or give away the property inherited, while of what they get 
for ‘ subsistence, ’ they can take only the usufruct. Provision for the subsis- 
tence of such sons has got to be made at the time of the partition of the father’s 
property ; for if no provision were made at this time by definitely setting aside 
some landed property for that purpose, it is just possible that the other 
.sons who have inherited the landed property may squander it away, which 
would leave the other sons entirely without the means of subsistence.— 
{Medhalithi.) 

This refers to cases where there are several sons from all the wives. — In 
this case there is no ‘ preferential share.’ — When each of the four wives has 
several sons,— and in varying numbers,— each son of the Ksattriya wife shall 
receive what is one-fourth less than the share of the son of the BrShmana 
wife ; each of the sons of the Vaishya wife shall have one-half, and the son of 
the ShQdra wife, one-quarter, of the share of the son of the Brihmana wife. — 
In a case where only the BrShmana and the Ksattriya wives have children, the 
property shall be divided into sewen parts— four of which shall go to the BrSh- 
mai>a son and three to the Ksattriya son.— In a case where there are sons 
born only of the three wives of the BrQhma^a, Ksattriya and Vaishya, the 
property shall be divided into nine parts ; where there are sons of the BrShmana, 
the Vaishya and the ShQdra wives only, it shall be divided into seven parts ; 
where there are sons of the BrShmana and the ShQdra wives only, it shall be 
divided into five parts, and so on. — Similarly in the case of the Ksattriya 
having sons of the Ksattriya, Vaishya and ShQdra wives, they shall receive 
respectively, three, two and one parts,— the property having been divided into 
six parts. — {Sarvajnanarayana. ) 

The entire property- without extracting any ‘ preferential share ’ from it— 
shall be divided into ten parts .... The BrShmapa shall receive four parts ; 
the son of the Ksattriya mother shall take three parts ; the son of the Vaishya 
mother, two parts ; and the son of the ShQdra mother, one part. — In a case 
where there are only sons born of the BrShmana and Ksattriya wives, the 
property shall be divided into seven parts, out of which four parts shall go to 
the BrQhma^a son and three to the son of the Ksattriya wife. Similarly in cases 
where there are two or more sons born of the Brahmai^ and Vaishya wives and 
so m.—{Kulluka.) 

This implies that the alternative laid down in the present text is the 
principal one (that contained in Manu 9. 161 being the secondary one). — 
{Nandana . ) 

The meaning is that when a division (on the lines laid down in 151) has 
been made among the four sons, — if any of these four brothers (belonging to 
the four different castes) happen to have two or three or more brothers of the 
same caste as himself, he shall divide his own share equally with these.— 
(Raghavananda , ) 
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The division herein set forth proceeds on the basis of no ‘ preferential 
share ’ having been extracted. — No significance is meant to attach to the singular 
number in ‘ viprah,’ ‘ BrSihmana.’—(Vieada7-atnafcara, p. 528.) 

Of the two alternative methods laid down by Manu (in 161 and 153), the 
latter is in agreement with Yajflavalkya. The discrepancy between the two 
methods is to be explained as being due to the difference in the qualifications 
of the sons of the Ksattriya and other wives. If, for instance, the son born 
to a Br&hma^a from his Ksattriya wife happen to be senior in age and also 
pu.ssessed of superior qualifications, then his share shall be equal to that of the 
son of the Brahma^a wife, and so on, as declared by Brhaspati : ‘ Viprrna 
lc-jatt7’iydjato, etc.’—{Vira77iit.7-odaya, p. 594.) 

This text lays down the method of partition among the sons born to a 
Brahma^a from his four wives belonging to the toar castes.— {Dayanirnaija, 
20. 1—7.) 


222. ng 9. 149 — 151. J — (A) 3i§mi?iTg«i^ai i 

ii 

?ii5m5ii|Fif4j =5 i 

(B) ^fsiqigcr:! 

If to a Brshmana there be four wives in due order, for 
partition among the sons born of these, the rule has been 
declared to be as follows (A) The ploughman, the breeding 
bull, the conveyance, the ornament and the house shall be 
given, as the preferential share, to the Brahmana ; as also one 
principal share. —(B) Out of the inheritance, the Brahmana shall 
take three parts ; the son of the Ksattriya wife, two parts : 
the son of the Vaishya wife, a part and a half ; and the son of 
the Shudra wife, one part.— (MawM, 9. 149—151.) [Quoted in 
Vlramitrodaya, p. 594 ; Vivadaratnakara, pp. 527-528 ; Pam- 
sharamUdhava, p. 343.] 


Notes 

(A) ‘ Kinasha ’—is the ploughman ; — ' coiiuci/aiice,’— cart, etc. ; — ‘ or/iu- 
vif.nt.’—wom by the father • hmise,’ -the principal apartment. ‘ One prin- 
r.ipal share ’—from among the shares into which the property may be divided, 
the moat important shall go to the Brahmana son.— All this shall be set aside 
as the ‘preferential share’ for the ‘eldest,’ and the rest of the property 
partitioned. - (B) Though the text has used the singular number throughout, yet 
the rule here laid down applies also to the case where there are two or more sons 
of each caste who are entitled to equal shares. For a case where the number 
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of sons of the different castes is not the same, the rule is set forth under 
9. 152-153 . — (Medhiit ithi.) 

(A) ‘ Conveyance ,’ — any one cart ; — ‘ Vipranya,’ to the Brahmaga son. -- 
‘ ’—equal to one of the ‘ three parts ’ spoken of in the ne.'tt 

verse.— fB) The property left over after the extracting of the preferential 
shares shall be divided into seven parts and a half, and then distributed in the 
manner here set forth. This rule is for cases where from each of the four wives 
—belonging to the four castes,— there is only one son — (Saruajrianardya ta.) 

(A) If a Brahmanahas four wives of the four castes— the sons born of 
these shall divide the property in the following manner: (B) The Bruhmana 
shall take ‘ three parts ’ of the property ; the son of the Ksattriya wife shall 
lake two ; the son of the Vaishya wife shall take a part and a half, and the 
son of the ShQdra wife shall take one share.— In a case where there are only 
two sons— one from the Brahmana and another from the Ksattriya wife — tho 
property shall be divided into five parts, out of which three parts shall go to 
the Eriihmana and two to the son of the Ksattriya wife; similarly where the 
Brahmana and the Vaishya wives have two or more sons, etc. — {KuUuka.) 

(A) ‘ Yadi ’ implies disapproval of the ShQdra wife.— At the very outset, 
one, the best, portion of the property is to be given to the son of the Brahmajnia 
wife.—' HoiiHe,’ the principal one ; — all this applies to eases where these things 
are there. (B) After the extraction of the ‘ preferential shares,’ the remainder 
of the property is to be partitioned ; and this text lays down the method of that 
partition.—' Daydtj’—i.e., out of the partible property.— {Bayhavaniinda.) 

After the preferential share has been given away, the rest is to be divided 
in the manner herein set forth. — {Nandana.) 

‘ Viprah,’ ‘ Brnhmana,’ /.«., the son of the Brahmana wife,- (/fdwa- 
cltandra.) 

[For notes from VI ram Hmda-ya, see note on Manu, 162-1.)3 Section 221, 
above.] 

' Kiaas/ia,’ ploughman ; — ‘ Conveyance,’ such as the horse; -all these 
shall be given to the son of the Brahmana wife. Among the three shares 
assigned (in 151) to the Brahmana, one shall be made specially ‘ important’ 
in value.— The ' breeding hull ’ an^ other things are to be given if they are 
there. — {Vi oddaratnakdra, p. 528.) 

All this division refers to property other than the lands acquired by gifts. -- 
t.Pardvharamddhava, p. 343.) 

22o. ',). 1 oO, I 3^11 l 

gqTTO it 

All the sons of twice-born men, born of wives of the 
same caste, shall divide the property equally, after the 
others have given to the eldest a preferential share.— 

9 . 156 .) 


Sec. II, 301 and 310. 


Notes 
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224. *13 i). I ;');■).] 5rr§HQgf5!?rfir?rf si i 

qt^i« fqnr ii 

Of the Brahmana, the Ksattriya and the Vaishya, the 
son born of a Shudra wife is not an inheritor of property ; 
his property shall consist of what his father may give to 
him. (AfaTOM, 9. 155.) [Quoted in Apararica, pp. 732, 735; 
Swrtitihandrika, p. 614 ; Mitak§ara, p. 670 ; Madanaparijata , 
p. 658 : Vivadaratnakara, p. 535 ; Vivadachintamani, p. 226 ; 
Pai'askaramadhava, p. 343 ; Dayabhdga, p. 141 ; Viramitro ■ 
(liiiia, p. 595 ; VyavalmramayUkha, p. 103.] 

Notes 

The son born of the Shudra wife of the twice-l)orn man is not an ‘ inlieritor 
of property.’ — “Is that so absolutely?” — Ho ; ‘ tvimtever kin father mail 
i/ine to him,’ — i.e., the ‘ tenth part’ which the father may have allotted to 
him— that shall be his property, and he obtains nothinj? more out of his paternal 
property.— In this connection, it has been declared by Shahkha.—' The son of 
theShQdra wife is not entitled to inheritance ; his share consists of what his 
father gives him ; at the time of partition, hoioever, his brothers may 
(/imi him a pair of bullocks in addition.’— Others hold that the text refers 
to the son of an unmarried ShQdra woman their argument being that there 
is nothing in the text to indicate the mother being a married wife ; so that 
what the text means is that for the son bom of a woman of the Shudra caste ito 
a twice-born father), the provision that he may make for his maintenance, or 
any share that he may have allotted during his lifetime, for his maintenance, — 
that shall be his property, and his brothers need not give him anything. — In 
connection with this, Gautama (28. 39) says — ‘ As regards the sons of unmarried 
wive.s, they shall, if they are obedient, receive enough for subsistence, in the 
manner of [)upils. ’ — According to the view of these men, however, it would 
follow that the sons born of unmamed Kf^allriyu and Vaishya wives are 
entitled to inheritance ; and it is not known to what shares ihese would be 
entitled. — (Medhiitithi. ) 

This is meant to declare that the son of the ShQdra wife may get even 
more than the ‘ tenth part ’ i, ordained in Manu, 9. 154), if his father has given 
it to him. — ‘ Not an inheritor of property ’ — beyond the ‘ tenth part.’ — 
‘ His properly ’—i.e., what his father may have given to him, that alone he 
.shall get beyond the ‘ tenth part.’ — (Sarcajhanardyana.) 

The son born to a Brahmana, or Ksattriya or Vaishya, — from a ShQdra wife, 
—does not inherit any property ; what his father gives him that alone shall be 
his property. Here we have a negation of the share assigned to the Shudra- 
son in Manu, 9. 154 ; this, therefore, should be treated as a case of option ; to be 
determined by consideration of the qualifications of the son if he is possessed 
of superior qualifications, he gets a share fas declared in 154) ; if he has no 
qualifications, he gets no share (as declared in the present text).— Or the 
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denial of the ‘ tenth part ’ (contained in the present verse) may be taken as 
referring to the son of an unmarried ShQdra wife. — [Kitlluka.) 

In a case where the division is being made by the sons, the son of the 
Shiidra wife, if devoid of qualifications, shall not be entitled to inheritance. — 

The meaning is that the ‘ tenth part ’ shall itof be given to the son of the 
ShQdra wife.—iNandaiia.) 

‘ /Joes «ot inherit property,' —it he is devoid of qualifications. — (Baiiin- 
chandi'a.) 

This text precludes the son of the Shudra wife from inheritance, in case 
where he has already got some property as a loving gift from his father. If 
total exclusion were meant, then the texts ordaining shares for such a son 
would become meaningless. — (Apararka, pp. /32and7S5.) 

The meaning is that in a case where there are two sons — one born of a 
Shudra wife and another of a non-Shudra wife,— the son born of an 
oiiiwarr fed Shudra wife is not entitled to inheritance, and the whole property 
goes to the non-Shudra son. — (Smrtichandrikd, p. 614.) 

This refers to cases where the son of the Shudra wife has received some 
property already through his father’s favour ; in cases where no such property 
has been given, the allotting of one sliare to him would not be repugnant 
to the present text. [It is not right to take this text as referring to the 
son of the unmarried ShQdra wife— says the Bdlaml)halft.\—(Mitdkiiara, 
PI). 670-671.1 

What this means is that in a case where the father, during his lifetime, 
has already given something to the son born of his ShQdra wife,— his brothers 
need not give any share to him at the time of partition ; in cases where the 
father has not given anything, he does receive a .share. — (Madonnporfjota, 
pp. 658-659.) 

According to Lakunudhara, in a case where the father, being pleased 
with the son of his ShQdra wife, wishes to give him some property, he 
.should not give him anything more than the ‘ tenth part,’ — such is the meaning 
(if verse 154 ; according to this view the statement that ‘ the son of the ShQdra 
wife shall not inherit property ' would mean that ‘ he is not entitled to anything 
that ha.s not been given to him by the father. ’ — According to Halayudha and 
ITirijata, on the other hand, the former text (154) refers to such son of the 
married Shudra wife as is devoid of qualifications, and the present text refers 
to such son of the iinwarried wife as is devoid of qualifications, and precludes 
him from all .shares in the property.— ( ViraduraLuakara, p. 5.36.) 

‘Does nut, inherit property the meaning is that even though the 
father may be kind to him, he cannot receive more than the ‘tenth part,’ — 
says the Kalpataru ; — the meaning is that the son of even a married Shudra 
wife, if entirely devoid of qualifications, is not entitled to a share in the property 
of the father, — says the Parijdta.—iVivddaehinfamani, p. 226.) 

There is no discrepancy between this and Manu, 154, as the present text 
refers to cases where the son in question has some property given to him 
through his father’s love for him — iParasharamadhava, p. 343.) 

What is precluded here is the son inheriting the father’s property ; and 
this should be taken as referring to cases where the son has, through his father’.s 
kindness, already received the ‘ tenth pavt.’—iDdyabhdga, p. 14i.) 
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This refers to cases where the son has already got some property given 
to him by the father,— so say the Southerners.— It refers to such son of the 
unmarried Shtidra woman as is devoid of qaalihcations,— so say the Easterners. 

-This however is not right ; as it is not proper to introduce any conditions, — 
such as the presence or absence of qualifications— apart from what is directly 
mentioned in the second line of the text ; and also because the question of the 
share of the son of the unmarried Sliudra wife is going to be dealt with 
under the treatment of ‘Slaves' Bence the former view is the right one. — 
{VJramitrodaya, p. 596.) 

This means that the son of an unmarried Shudra wife does not receive 
any share, even in the moveable property.— (Vyavaharamayukha, p. 103.) 


22.5. 9. 1.57. ] 3 i 

viifri: ?rot?rt: swei ii 

For the Shudra has been ordained a wife of his caste 
only and no other ; and all the sons born of her shall be 
entitled to get equal shares, even if there be a hundred sons. — 
{Manu, 9. 157.) 


Notes 

See II, 301 and 310. 

226. 

«3t?f I i ^ 

If there are two sons, - one born of the wife of the same 
caste as the father and the other born of the wife of the next 
lower caste,— and the latter is possessed of superior qualifica- 
tions, he receives the preferential share ordained for the 
eldest. It is the brother possessed of superior qualifications 
who becomes the supporter of all. — iBaudhayana.) [Quoted in 
Vivadaratnakara, p. 532.] 

227. i 

In the case of sons of lower castes, born of married wives, 
there is a gradual diminution of shares.— (iVSrada.) [Quoted in 
VivSdaratnUkara, p. 528.] 


Notes 

‘ Loioer castes,’— the K^attriya and the rest,— for the Brahmana,— 
‘ udAa,'— married. — ‘ Diminution of shares, ’ — i.e., the Kyattriya son gets 
F J9 
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only three shares and so forth.— For ‘ rarunrarviiu,’ another readinp: i.s 
‘ varnnnfarFitu ’ ; the meaning remains the .same,— ( Vivndaraln'iiknra, 

p. 528.) 

228. g^n: ^3: sjjw 

sn®"*!!! 5‘*iV ?T5rsii?iT: g^:, 

I 

If a Brahmana has Brahmana, Ksattriya and Vaishya 
sons, — the son of the Brahmana wife shall take three shares and 
the son of the Ksattriya wife, two shares ; the others shall 
divide equally.— (Frts/ii.?tfefl.) [Quoted in Vivadaratnalcara, 
p. 532.1 

Notes 

‘ Others,'— i.e., the sons of the Vaishya wife.— The unequal divisions 
spoken of in Vashistha and Visnu are to be reconciled by being taken as referring 
to cases of sons possessing or not pos.sessing superior qualifications. — ( Vivada- 
ratnakara, p. 532.) 

229. ffCTR»25. 29.1 ^%«rTsii5r> 3»irTff^t i 

»T^3*rats[r!, ^11 

The son born to a Brahmana of a Ksattriya wife,— if he 
happens to be the eldest in age and endowed with good quali- 
ties,— shall receive a share (equal to that of the son born of 
the Brahmana wife) ; similarly the son born to the Ksattriya 
(or the Brahmana) from a Vaishya wife (shall receive the same 
share as the son born of the Ksattriya wife).— (iSr/iospati, 
25. 29.) [Quoted in Vivadaratnalcara, p. 533 ; Dayabhaga, 
p. 138 : Vlramitrodaya, p. 594.1 

Notes 

The meaning is that the son born of a Brahmana father and Ksattriya 
mother,— if he happens to be the eldest son, by birth, and also possessed of 
excellent qualities, — shall he given the same share as the Brahmana son ; and 
similarly the Vaishya son born to the Ksattriya or the Brahmana, — if he happens 
to be the eldest and possessed of good qualities, — shall receive the same share 
as the Ksattriya son. — {Dayabhaga, p, 138 ; also Vlramitrodaya, p. 594.) 


230. W|f ] 


sjRT i 
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For the Brahmana, the Brahmana, the Ksattriya and the 
Vaiahya wives have been permitted ; for the Ksattriya, the 
Ksattriya and the Vaishya wives ; the Vaishya can have 
only the Vaishya wife, and the Shudra only the Shudra 
wife. — {Skankha.) [Quoted in Dciyabhaga, p. 136.] 

Notes 

Here Shall kha has declared that the twice-born can have wives only of 
the twice-born castes, not of the Shudra caste. If a twice-boi'n person begets 
children on a ShQdra woman not taken by him as his wf/e, he does not incur 
much sin or a serious expiation. -{Dayabhaga, p. 136.) 


2ai. 2?^. d.o- 38.J sriinirw?t3i!sng5i>qar«*<i9ii3^g5gf*r- 

I frai ^ ?I3l«Tr- 
I I 

The son born to a Brahmana from a Ksattriya wife, — 
if he is endowed with good qualities, and is the eldest— receives 
an equal share also other things, without the ‘ prefer- 
ential share’ ordained for the eldest.— (B) Similarly when 
there are sons born of the Ksattriya wife and the Vaishya wife 
(to the Brahmana).— fC) Also to the Ksattriya.— (Gautama, 
28. 35— 38.)‘[ Quoted in VivUdaratnakara, p. 533.] 

Notes 

(.A) ‘ Ani/a/.,’ — ‘ other things,’ the cow and such things. —He is not to 
receive any ' preferential share,’ which would have gone to the Brahmana 
son, if he had been the eldest. — (B) Just as the son of the Ksattriya wife, if 
he is the eldest and highly qualified, shares equally with the son of the Brah- 
ma^a wife, in the same manner if there is no son born of the Brahmana wife, 
and there are sons born of the Ksattriya and the Vaishya wives, — and the latter 
is the eldest and highly qualified,— the son of the Vaishya wife shall share equally 
with the Ksattriya son who is the younger and is devoid of good qualities. — 
(O The same rule shall apply to the case of a Ksattriya having sons born of the 
Ksattriya and Vaishya wives (the latter being the eldest and highly qualified) ; — 
also to that of a Vaishya having sons born of the Vaishya and ShOdra wives.— 
The declaration of Baudhayana that in such cases a ‘ preferential share ’ shall 
be taken by the son born of a wife of the lower caste refers to cases.where the 
son born of a wife of the same caste as the husband happens to be younger in 
age and devoid of good qualities ; while if the latter is possessed of .good 
qualities, then the two shall receive equal shares (as laid down by Gautama 
in the present text) ; so that there is no discrepancy between the two texts. — 
{Vivadaratnakara, pp. 533-634.) 
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232 . 18 . 1-27 ; 38 — 40 . ] mgror?! ^ 

3?# i ?ri» sniHiftg^ag?!- 

S!n«iig««g, fi5?i^ l^il^s, ^sri- 

ti 'suT ^^?ig?ig^ anHii^ wtg^ agi 
si^w si4 ^gfefgvinftfHi’^r- 

WRig^: I l?JiwanB«rT ?cbi ^ ?mT?w i 

^i ^ •» stigrog^ 

wjqr sft^ gi^« ^ II ^f^*il?«i^i;^'=^®i^ 
f^*im: II ?r«i ^lanii^ aigmi^T^^ S^ ?*iraT 
Ha«ii?Hig; wig 3i§mragr?ri;iTg?iig Tiaar: i 
stgi w sngHol? 4t ngi h^T’h^ f^*i^ig 

agv?rig aismr aigwig ^ ii ?rg 

aiiwi?»i sngpipei;^ 3^ 

f^«i3>*rraTg, ag?f«ng mswr wrgsng ga ii 
w mirare!! gfa!re*i gr gfgiil?4l g^ wrat agi 
qsggi f^*i^igtg 5ft^g gfgji wigsng 
arrgw^ t^: II w«T mgwi^R gi gfg«ni;^ 

g?ft WRIT ggi ag^ ggg? ftg^ar gl^wig 
gfiPT aiggig gg ii w( ar^niiw gfiratw- 

. g^ wiat agi a^ g*^ fggi f^a^ai- 

aig, 5ig*?ft Iw wiggig g* Jit?! ii gfg gisra'l- 
g^ ^ wRHilg: ^igiggi agr sngRiilgaTa^ 
ginigiggigig g? ii ^ ^tg^ggigift 

wRiT^ii aiSRulgaj agi g?qi f^gw ggggig 
gi 5 wr grggrg giaVr i gaa w^mf- 

gggiaisannfT wara i 

If there are four sons of a Brahmana born of wives of 
the four castes, they shall divide the paternal property into ten 
parts ; of these the son of the Brahmana wife shall take four 
parts ; the son of the Ksattriya wife, three parts ; the son of 
the Vaishya wife, two parts ; and the son of the Shudra wife, 
one part. — If there are three sons of a Brahmapa born of wives 
of three castes, but none of the Shudra caste, then they shall 
divide the property into nine parts ; of which the three sons shall 
take four, three and two parts respectively, in the order of 
their castes. —If there are three sons of three castes, but none 
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of the Vaishya caste, then they shall divide the property into 
eight parts and take four, three and one parts respectively.— 
If there are three sons of three castes, but none of the 
Ksattriya caste, they shall divide the property into six parts and 
take three, two and one parts respectively.— If a Brahmana 
has two sons, one Brahmana and the other Ksattriya, the 
property shall be divided into seven parts, of which the Brah- 
mana shall take four parts and the Ksattriya, three.— If a 
Brahmana has a Brahmana and a Vaishya son, the property 
shall be divided into six parts, of which the Brahmana shall 
receive four parts and the Vaishya two. If a Brahmana has 
a Brahmana and a Shudra son, the property shall be divided 
into five parts, of which the Brahmana shall take four parts and 
the Shudra, one.— If a Brahmana or a Ksattriya has two sons, 
one a Ksattriya and another a Vaishya, the property shall be 
divided into five parts, of which the Ksattriya shall take three 
parts and the Vaishya, two. — If a Brahmana or a Ksattriya 
has two sons, one a Ksattriya and the other a Shudra, then the 
property shall be divided into four parts, of which the 
Ksattriya shall take three parts and the Shudra, one. — If a 
Brahmana, or a Ksattriya, or a Vaishya, has two sons, one a 
Vaishya and the other a Shudra, then the property shall be 
divided into three parts, of which the Vaishya shall take two 
parts and the Shudra, one.— If a Brahmana has two sons 
from his Brahmana wife and one from a Shudra wife, the 
sons of the Brahmana wife shall take eight parts and the son of 
the Shudra, one part. —If he has two sons born of the Shudra 
wife and one of the BrShmana wife, then the property shall be 
divided into six parts, of which the son of the Brahmana wife 
shall receive four parts, and the two sons of the Shudra wife, 
two parts. -In the same manner are shares to be adjusted 
in other cases also.— (Figwit, 18. 1—27 ; 38—40.1 [Quoted in 
Vivadaratnakara, pp. 530-531 : Dayab/iaga, p. 137.] 

23.S. i 

qc R«!II ^ JBRintlH II 

The land acquired by Brahmanical methods shall be 
taken by the sons born of the BrShmana wife ; the house and 
the ancestral land shall be taken by all the sons of the twice- 
born castes.— (Brhat-Manu.) [Quoted in Vivadaratnakara, 
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p. 534 : Vivadachintamani, p. ’ 225 : Dayabhaga, p, 138 ; 
Vibhagasara, 12. 2—5 ; Dayanirnaya, 20. 1—10.] 

Notes 

‘ acquired by Brahmanical methods,’ — i.e., ob- 

tained through religious gifts, or through officiating at sacrifices and such other 
acts.— ‘ Sons «/■ f/ie fiy?ce-6orii coste,’ those belonging to the three castes. - 
(Vivildaratvakara, p. 534.) 

‘ Bj'o/intnrfai/af/ofani,’— obtained through ofliciating at sacrifices or 
through teaching or as a religious gift.— ‘ Doi —belonging to the three 
castes. — I'adach hi'a>iia)i i, p. 225.! 

The land that the father had obtained as a religious gift shall go entirely 
to the son of the Brohmana wife, not to the Ksattriya or other sons ; the 
house as also the ancestral field shall go to only those sons who belong to the 
three higher castes, not to the Shudra son. — ‘ Brnhina ’ is Veda ; hence 
‘ Brakmatlaijn ’ must mean ‘ religious gift, ’ as such gift has been sanctioned 
for a Brahmana only as one who has read the Veda and studied its meaning. — 
K Dayabhaga, pp. 138-139.1 

' Brahmadayagatam,’ —obtained by ofliciating at sacrifices, teaching and 
so forth.— ‘ rii’ice-fioru castes,’ i.e., the Bnihmaga, the Ksattriya and the 

Vaishya.— (I^i 6 /t 3 gftg 3 ra, 12. 2-6,1 

TW land that has been acquired by the father by virtue of his Vedic 
learning shall go to the son born of his Brahiiiai/a wife, the ancestral bouse and 
ancestral landed property shall go to the sons belonging to the first three castes. 

' Ancestral,’ i.e.,— acquired by the grandfather and other ancestors.— i Daya- 
niniaya, 20. 2. 1.) 

254. 25- 50.] $ I 

ftfrr ii 

Land obtained as a religious gift shall not be given to 
the son of the Ksattriya or other wives ; if the father should 
give it, the son of the Brahmana wife shall take it awa.y on 
the father’s death. — (.Brhaspati, 25. 30.) [Quoted in Apararka, 
p. f32 ; Mitaksara, pp. 641, 669 ; Madanaparijata, pp. 658, 687 : 
Vivad.aratnakwra, p. 534 ; Vivdd.achinta.mctni, p. 225 ; Pctva- 
sharamadhava, pp. 343, 381 ; Dayabhaga, p. 139 ; Vlramitro- 
daya, p. 595; Vyavahdramayukha, p. 103; Vibhagasara. 
12. 2-5.] 

Notes 

The implication is that land acquired by other means are to be given to the 
sons referred to, -though never to the son of a .'dhudra wife; as distinctly 
laid down in Ephaspati-* Sliudryam dvijdtibkiu, etc. iBelow).’-( Apararka. 
p. 732.) 
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Thoug-h the principle of division among the sons of diiferent castes has 
been laid down by Manu as 4, 3, 2, 1,— yet that must be taken as referring to 
property other than the land obtained as a religious gift. The implication of 
this text is that land obtained by purchase and .such other means is to be given 
to the Ksattriya and other sons also ; but the son of the ShQdra wife has been 
specially precluded from all landed property by Brhaspati--' Shudrifam 
dvijaf ibliih, etc. there would be no need for this special preclusion of the 
ShQdra, if the Ksattriya and Vaishya sons were not entitled to landed property 
other than that obtained as religious gift. — (Mitak-iara, pp. 669-670.) 

The special mention of ' religious gift ’ implies that land obtained by 
other means is to be given. —{Madanaparijata, p. 658.) 

Lands acquired by purchase and other means are to be given to the 
Ksattriya and other sons, as is clearly implied by the special mention of ‘ religious 
gift, ’ and also by the special exclusion of the Shudra from all landed property - ■ 
in the text ‘ Shudryam dvijalibhili, etc.’ —[Pardsharamadhava, p. 343.) 

The mention of ‘ religious gift ’ shows that the sons referred to do receive 
shares in lands acquired by purchase and other means, in accordance with their 
castes. It is for this reason too that the ShQdra son has been specially exclud- 
ed from all landed property.—! Vtramitrodaya, p. 595.) 


2;ir). 2') — .S2.] ^ i 

A son born of a Shudra woman from twice-born men 
is not entitled to a share in the landed property ; one born of 
a woman of the same caste (as the husband) shall receive all ; 
such is the settled rule. — (Brkas'pati, 25—32.) [Quoted in Apa- 
rarka, p. 732 ; Mitak.sara, p. 670 ; Madanaparijata, p. 658 ; 
Vivadaratnakara, p. -534 ; Paraskaramadhava, p. 343 ; Daya- 
bhaga, p. 140 ; Vlramitrodaya, p. 595 ; Vyavaharamayukha, 
p. 103. 1 

Notes 

This text singles out the ShQdra son as Sfiecially excluded from inheriting 
landed property, — (M//.?i7r. JO 7-a, p. 070.) 

The meaning is that sons born to any twice-born person of a Shndra wife 
do not receive any share in the landed property acquired as religious gift or 
through purchase and other mean.s. — iMadanapni'ijiila, p. 658.) 

The son of the Shndra wife is .specially excluded from inheriting landed 
property. —(PardsliaramTidliaua, p. 343.) 

Inasmuch as ‘ landed property ’ in general i.s mentioned, it follows that 
the ShQdra is not entitled to any land acquired by his twice-born father even 
by purchase and such other means. — {Ddyabhdgu, p. 140.) 

This excludes the son of the ShQdra wife from the inheritance of all kinds 
of.landed property.— (Ffrawifrodoi/a, p. 595 ) 
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‘ Landed property,’— even such as has been acquired by purchase 
and other means. Other articles he does inherit . But the son of a Shndra 
woman not married (to the man) does not receive any .share in anything. — 
{Vyavaha7'a7nai/uk}ia, p. 103.) 


236. HfWsH ] (A.) I 

g t 

53 : 3g?f?ng; i 

353 ?ra( II 

t?3iS?r?g wrnf^ft^ ^j^igsrsiqiseffH ii 
Hisft gri ftai 5 gnf i 
( B) g «T3f t?3W I 

%?ftqT 3t 3 g EBTffra; ??ai I 

qsgvii g 3 ^ W 3 I?*re3 «?a3*T 1 
^13331 5^T«9g?fm: ftg33ig 1 
wn: ^?I33CT II 
HTsft a[^* ftw 3r^^ fgniffe 11 

(A) 0 descendant of Kurus, two wives have been or- 
dained for the Ksattriya ; he may have the Shudra as a third, 
though she has not been ordained in the scriptures. 

0 Yudhisthira, the property of the Ksattriya shall be 
divided into eight parts ; out of the father’s property the son 
of his Ksattriya wife shall take four parts ; he shall also take 
implements of battle ; the son of his Vaiahya wife shall take 
three parts, and the eighth part shall go to the son of his 
Shudra wife. This latter shall receive what is given to him 
by his father ; he shall not take what has not been so given. 

(B) 0 descendant of Kurus, for the Vaishya there can be 
one wife ; or the Shudra may be his second wife ; though such 
a wife has pot been ordained in the scriptures. The property 
of the, Vaishya shall be divided into five parts, 0 Chief of 
Bharatas ; from the father’s property, the son of his Vaishya 
wife shall take four parts, and the fifth part shall go to the 
Shudra, 0 Bharata.— This latter shall receive what has been 
given to him by his father ; he cannot receive what has not 
been so given. — (Mahabharata.) [Quoted in VivSdachintamani, 
p. 225 ; VivUdaratnakam. pp. 528-529 ; VibhagaaUra, 12. 1-10.] 
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Notes 

These rules apply to cases where the Br&hmana has four wives, Esattriya 
has three and the. Vaishya, two wives. In ca.ses where there are no such wives, 
the property inheritable by the sons shall not be divided into ten, eight or five 
parts, — * Ynddhaupacharikam,’ such as horses, swords and the like. — 
(Vivadnchintdmaiii, p. 225.) 

‘ Dr^t~inta ' here stands for the Veda ; the meaning therefore is that 
even though a ShQdra wife has not been ordained for the Ksattriya (or the 
Vaishya), yet, if through lust, he does marry a Shudra wife, then the son of 
that wife shall receive a share. — ‘ Yvddhaupachdrikam,' the implements of 
battle, such as swords and the \\\Le.—{Vivadaratndkara, p. 529.) 

The BrShmana may have wives of all the four castes ; when he has got 
four .sons from these four wives, then the rule is that their shares are to be in 
the proportion of 4, 3, 2, 1 in the order of the castes. Similarly, the Ksattriya 
may have three wives, a Ksattriya, a Vaishya and a Shudra ; the son 
born to him from the Ksattriya wife shall receive four shares, that born of the 
Vaishya wife, three shares and that bom of the Shudra wife shall have only 
one, the eighth share. The Vaishya may have two wives, the son bom to him 
from the Vaishya wife shall receive four shares, and that bom of the Shudra 
wife, only one share, the fifth one. Thus the property shall be divided into ten 
parts (in the ease of the BrShmana), eight parts in the ease of the Esattriya 

and five parts in the case of the Vaishya The word ‘ Yuddhaupacharikam ' 

stands for the sword and other weapons.— ( FiftAopaaoro, 12. 2. 1.) 

237. i 

The son shall inherit the entire property of the father, if 
he has been born of a wife married in the natural order. 
— (.Devala.) [Quoted in ParEsharamSdhava, p. 344.] 

Notes 

This lays down the law of inheritance in cases where there is only one 
son bom of a wife married in the prescribed order (t.e., the wife belonging to 
a caste lower than that of the husband). — It refers to cases other than that of 
the Ni^ada in regard to whom there is another rule—' Ni^dda eka putrastu, 
etc.' — (Pardsharamddhava, pp. 343-344.) 

238. viiaHf I 

In the ease of sons born of wives belonging to other 
Castes (than that of the husband)* the son of each lower caste 
loses half of the inheritance, in the order of the castes.-* 
{Shankha-Likhita.) [Quoted in VivUdaratnakara, p. 581.] 

F. 40 



^14 dHAMER li 

239. 18. 28— 81.] 

gr TTsrsq?! — 

An only son of the Brahmana,— being a Brahmana ora 
Ksattriya or a Vaishya — shall inherit the entire property ; — 
similarly, an only son of the K§attriya, of the Ksattriya or 
Vaishya caste ; — also an only son of the Vaishya, being a 
Vaishya,— and also an only son of the Shudra, being a 
Shudra.— (Visnit, 18. 28-31.) [Quoted in Vivadaratnakara, 
p. 531.] 

Notes 

If a Brrihmana who has three wives— belonging to the Brahmana, Ksattriya 
and Vaishya castes,— has only one son, he will inherit the entire property, be he 
a Brahmana or a Ksattriya or a Vaishya. Similarly, if a Ksattriya having two 
wives has an only son, he will inherit the entire property, be he Ksattriya or 
Vaishya.— Similarly, the only son of a Vaishya, who would be a Vaishya, will 
inherit the entire property and so also the only son of the Shndra, who would 
be a Shudra, shall inherit the entire property. —The third wife for the Ksattriya, 
or the second wife for the Vaishya,— (either of whom, of the ShQdra caste)— 
has not been mentioned here as they are not permitted by the scriptures.— 
(Vivadaratnakara, pp. 531-682.) 

240. ] !T 1 h 

The son of the Shudra wife shall not be a sharer in the 
property ; what his father gives him, that shall be his share ; 
in addition one should give him a cow and a bull, black metal 
and black grains, with the exception of sesamum. — 

[Quoted in Vivadachintamani, p. 226 ; Vivadaratnakara, 
p. 536.1 

241. 9. 1 54.] m 1 

Whether a Brahmana has a son or no son, he shall not, 
according to law, allot more than the tenth part to the son 
of the Shudra _wife,— -(Manu, 9. 154.) [Quoted in Apararka, 
p. 735 ; Mitnksard, p. 716 ; Vivadaratnakara, p. 535 ; Vivada- 
chiniamani, p. 226 ; Parasharamadhava, p. 344 ; Dayabhaga, 
p. 141 ; Vlramitrodaya, p. 622 ; Vihhdga^ra, 12. 2-8.] 
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Notes 

‘ Has a son,’ has any son ; or the ‘ son ' meant may be that born of the 
Brahinana wife, and not that of any of the ‘ twice-born ’ wives. So that, if 
there is no son born of the Brahmana wife, — even if there are sons of Ki^altriya 
and Vaishya wives, — the son of the Shudra wife shall receive the eighth 
part ; while if there is a son of only the Vaishya wife, the son of the ShQdra 
wife shall get the third part.— Others however explain the phrase ‘ no son ’ to 
mean the absence of a son of any twice-born wife ; and according to this view, 
the residue of the property left after the tenth part has been made over to 
the ShTid7-a son shall go over to the Sapindas. — The most unobjectionable 
principle of division, however, would be as follows If the property is a large 
one, and there is no .son of any higher caste, the Shudra son shall receive only 
the tenth part ; if how'ever the property is just enough for the maintenance 
of a few persons only, then the whole shall go to the Shudra son. —In the case -of 
Ksattriyas and others, another Smrti has laid down the following rule in connec- 
tion with sons born of the same and different castes—* Sons of a Ksattriya are 
entitled to three, two and one shares ; those of the Vaishya, to two and one.’ 
- ( Fajnavalkya, 2. 125.) That is, sons of the Ksattriya from the Kfiattriya 
wife shall each receive three parts ; those from the Vaishya wife, two parts ; 
and those from the Shudra wife, one part ; so that the Shudra sons receive 
the sixth part of the property of the Kfattriya father and the third part of 
the Vaishya father.— Others again explain the sense of the present text of 
Manu as follows :— When he is going to give some property to the Shudra son 
at all, the father shall collect the entire property and give to him the tenth part 
of it,— even though he be free to do as he likes, as it is going to be declared 
in the next verse (Manu, 9. 155) that ‘ whatever his father shall give him shall 
be his. ’ — According to this view, it would be much more reasonable to construe 
the text as ' the man having a son shall give, etc. etc.’ rfatfyof,’—* shall 
give,’ being construed with ‘ satputrah,’ — ‘ having a son ’ ; otherwise the con- 
struction would be ‘ the person whose father has a son, or no son, shall give, etc , 
etc.’ ;— which shall be a most difficult one ; as to this case, the term ‘ having 
a son ’ shall stand for the dead father, while the nominative of the verb ‘ shall 
give ’ would be the living son or other Sapintla relations.— Thus then, in a 
case where there are only Brahmana and Shudra sons, — and no Ktialtriya 
or Vaishya sons, — the Shudra son is entitled, not to the tenth part, but to 
something less, nevermore. If there are ten cows, the Brahmana son shall 
receive four and the Shudra son, one ; the remaining five being divided between 
the Ksattriya and the Vaishya sons. When, however, these latter do not exist, 
then these five cows also shall be divided between the Brahmana and the 
Shudra sons. When, however, the Brahmana son takes the entire property, 
he cannot be called either a ‘ shareholder ’ or ‘ a receiver of four shares ’ ; 
hence what has been said by Manu (9. 153) regarding the Brahmana taking 
‘ four shares ' would apply to a case where there are four brothers. — The 
Shudra also receives the tenth share only when there are four brothers ; — 
this share being correspondingly increased if there are two or three brothers 
only. — (Medhatithi.) 

‘ Satputrah,’—' one who has sons born of superior wives ’ ‘ aputrah,’— 

having no sons of any other caste. — ‘ nddhikam,’—ttie meaning is that when 
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there are no sons of any other caste, the tenth part of the property shall be 
gpven to the Shudra son and the rest shall be taken by the wives and others.— 
{Sarvajtianardyaiia. ) 

Whether a Brahmana has sons born of wives of all the twice-born castes, — 
or he has no such sons,— in either case his immediate heir shall not give more 
than the tenth part of the property to his son born of the Shiidni wife, ‘ accord- 
ing to law. ’ Thus, in view of this prohibition in regard to the son of the Shudra 
wife, if the Brahma^a has no son of the Brahmapa caste, his two sons, born 
of his K^attriya and Vaiahya wives, would take all the rest of the property. — 
iKulluka.) 

Even when partition takes places at .the wish of the father, only the tentti 
part of the property shall be given to the son born of his Shudra wife. — 
‘ SatputraU,’ —he who has sons born of wives of all the four castes, BrShmana 
and the rest.—' Apiitrah,’—he who has no sons born of those same wives. The 
rule is that according to rule, no more than the tenth part of the property shall 
be given. It is for this reason that we have Yajnavalkya’s text (2. 125) — 
Chatuatridvyckai etc.* — [Rdghavdnanda-) 

‘ Satputrah,’ —having sons. — No share over and above the tenth part shall 
be given to the son of the Shudra wife. — {Nandana.) 

' Satputrah,’ — one who has a BrShmana son. — (Rdmachandra-) 

‘ Not more ’—than the tenth part — (Apararlfco, p. 735 ) 

The meaning is that the son of the ShQdra wife, even though a ‘ body- 
born son,’ does not receive a share, even when there are no other sons. — 
‘Satputrah,’ — having twice-born sons; — ‘ Aputrai},’ — not having twice- 
born sons. On the death of such a man, bis K^etraja and other sons, or 
other Sapiudas, shall not give more than the tenth of his property to his 
son born of the Shudra wife. This implies that in a case where a Brahmana 
has no son of his own caste, his sons born of the K^attriya and Vaishtja 
wives shall take his entire property.— (Mitaifc?aro, p. 716.) 

‘ Saputrah ' (v.l., for * Satputrah ’), — one who has twice-born sons ; — 
‘ Aputrali, ’—one who has no twice-born sons. — Says Lak^midhara—' It the 
father, being pleased with his son born of the Shudra wife, gives him anything, 
he should give him only the tenth part of the property,’— According to flala- 
yudha and the Pdrijdta, this text refers to such sons as are born from a 
married Shudra wife and are absolutely devoid of good qualities.—! Vivada- 
ratnakara, p. 536. ) 

‘ Satputrah,’— ’one who has sons of the three higher castes. ’ Aputrali ’ 
-'one who has no such sons, ’-Even by the father’s favour, he is not to get 
more than the tenth part,— says the Katpataru.—lV ivddaohintamaiii, p. 226.) 

This refers to a son who is not devoted tothefather’sservice.—(f’ara- 
sharamddhava, p. 344.) 

This precludes the giving of more than the tenth part to the son of the 
Shndra wife, even when there are no twice-born sons.— {Ddyabhdga, p. 141.) 

‘ Satputrah,’— viho has sons bom of the wife of the same caste as him- 
self Apitfraft,’ -who has no sons born of the wife of the same caste as 
himself ;— on the death of such a BrShmana, his K^etraja and other sons, or 
any one else who may inherit his property, shall not give to his son bom of the 
Shndra wife anything more than the ‘ tenth part ’ of his property. Prom this 
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same text, it follows that if the Brahmaija has no Brahma-ia sons, his sons 
born of the K^attriya and Vaisliya wives shall take all the property of their 
BrShmana father. — The texts of Yajnavalkya and others that have spoken of 
the song of the four castes receiving shares in the proportion of 4, 3, 2 and 1 
shares (whereby the Shiidra son should get one share) should be taken as 
referring to such sons of the Shudra wife as are possessed of exceptionally good 
character. — ( Viramitrodayj., p. 622.) 

Satputrah ’ — having sons of three higher castes. — {Vibhagasara, 
12. 2-8.) 


212. 9. 179.] ^ gfft i 

sqqf^ct; || 

If a son is born to a Shudra from a female slave, or from 
the female slave of a slave, he shall, when permitted, receive 
a share. Such is the settled law. — [Manu, 9. 179.) [Quoted in 
VivadaratnUkara, p. 537 ; Vivadachintamam, pp. 226-227 ; 
Ddyabhaga, p. 143 ; Vibhagasara, 12. 2—12.] 

Notes 

In the case of ShQdras, the child born from an unmarried woman, or from 
an ‘ unauthorised woman,’ is a ‘ son.’— Prom the present text, it is clear that 
if a slave were to beget a child upon a female slave belonging to another slave, 
the child would belong to the former. — ' When permitted' — by his father — 
shail receive a share,’ — equal to that of the ‘ legitimate ’ son,— when the 
partition is done during the father’s lifetime, — or when the father has declared 
to his sons that ‘ this child shall receive a share equal to yours.’ — If however 
the father does not permit it, what should be done has been declared in another 
Smrti . ‘ The son born to a ShQdra from a female slave shall receive a share 

according to the wish (of his father), but on the father’s death his brothers 
shall allot to him half a share it he has no brothers, he shall take the 
entire property, except when there are the father’s daughter’s sons, ’ i.e., 
in the absence of ‘ legitimate ’ sons, he shall inherit the whole property only 
if there is no daughter's son ; if the daughter’s .son is there, this latter shall be 
treated like a ‘ legitimate ’ son. In the case of the Brahinana and other 
castes, sons born of slave-girls are entitled to mere subsistence.— (dfcrf/iSfifftf.) 

If a son is born to a ShQdra from an unmarried .slave-girl, or from a slave- 
girl belonging to his slave, — such a son shall be given a share. Being permitted 
by the father he shall receives share ; if not so permitted, he shall receive 
mere subsistence. This implies that the Shudra may have a ‘ son ’ born to him 
from a ShQdra woman, not married to him, but belonging to him somehow, — 
but not from a woman married to some one o\se.~(SarBajnanardyai}a.) 

If a son is born to a Shudra ot a slave-girl of any kind, — or of a slave- 
girl related to a slave,— this son, if permitted by the father to receive a share 
equal to that of his sons from his married wife, shall receive an equal share. — 
(Kulluka.) 
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The son born to a Shudra from a slave-girl, or from the wife of a slave 
of his, — when permitted by the father, during his lifetime, shall receive a 
share equal to that of his sons of his married wife. — [Raghavananda.) 

Tlie addition of the qualification ‘ permitted ’ implies that if he is not so 
permitted, he shall not receive it. — {Nandana.) 

‘ Ddsydm,’ — i.e., from a ShBdra wife married to him. — ‘ Dasadasijam,’ 
the slave-girl belonging to the slave belonging to the Shfldra. — (Kiimachandra.) 

‘ Ddsyam,’ — from a slave-girl, belonging to any of the categories of slaves 
enumerated by Manu ; — ‘ dasadasyam,’ on a slave belonging, — not married 
to a slave of his ; — according to the Kalpataru, this means the slave-girl 
belonging to his servant.— (ViDodaratJio&ara, p. 537.) 

In the case of the ShBdra, his son born from a slave-girl or other woman 
not married to him, shall, when permitted by the father, receive a share equal 
to that of his other sons,— (Z)3i/a6/ia (7a, p. 143.) 

‘ When permitted ’ — by the father. — {Vibhdgasard, 13. 1. 1.) 

243. ’ttcw 28. 38.] 

I 

The son born to a childless (twice-born) person of a 
Shudra woman, if obedient like a pupil, receives a provision 
for maintenance.— ((raMtama, 28. 88.) [Quoted in Vivada- 
ratnUkara, p. 536.] 

Notes 

If a person of the three higher castes, who has no son of a twice-born 
caste, has a son born to him of a Shudra woman not married to him, this son 
shall receive some provision for his maintenance, in the shape of a plot of land 
for cultivation,— if he is ’obedient,’ willing to serve, ‘like a pupil.’— 
{Vivddaratnakara, p. 536.) 

244- 28. 45.] i 

Sons born of wives married in the reverse order of the 
castes shall be treated like the son born of a Shudra woman. — 
{Gautama, 28. 45.) [Quoted in Vivadaratnakara, p. 537, ; 
Vivadachintamani, p. 227 ; Vibhagasara, 13. 1—4.] 

' Notes 

The son begotten by a Shudra or a Vaishya or a K^attriya on a woman 
of a higher caste — Vaishya and the rest — is to be treated like the son born to a 
Brahmaria from a Shfldra woman, i.e., he is to receive some such means of 
livelihood as ploughs, shears and the like. — ( Viuudachintdmani, p. 227.) 

The meaning is that .sons born of the other castes are to be treated like the 
son born of a Shfldra wife, i.e., they are to receive mere subsistence, provided 
they are obedient like pupils.— ( Vivddaratnakara, p. 537.) 
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The son born to the Shudra or other caster from wives of the Vaishya 
or other higher castes receives something in the shape of the plough and such 
other implements necessary for obtaining a livelihood, just as the son born (to the 
higher castes') from a Shudra womsoi. — (Vibliagasara, 13. 1 4.) 

245. 18. .82-33.] fssrifftirf i 315 ^- 

*IT I 

A Shudra who is the only son of a father belonging to 
a twice-born caste shall inherit one-half of the property ; the 
second half shall be dealt with in the same manner in which 
the property of a childless person is dealt with.— 18. 
32-33.) [Quoted in Vivadaratnakara, p. 535 ; Dayabhaga, 
p. 141.1 

Notes 

‘ Belonging to a twice-born caste,' — other than the BrShmana, i.e., 
a Ksattriya or a Vaishya ; because the ShOdra son of the Br&hmana has been 
declared by Devala as entitled to one-third of tbe property. — ‘ The second 
half,’ which should form the .share of the Briihmana (?). — (Vivadaratnakara, 
p. 535.) 

This refers to a son who is endowed with superior learning and humility.— 
(DUyabhdga, p. 141.) 

246. 25. 31.] 1 

If a childless person has a son born of a Shudra woman, 
who is obedient and possessed of good qualities, he shall 
receive a maintenance ; the Sapindas shall take the rest of 
the property.— (Brftaspati, 25. 31.) [Quoted in Apararka, p. 735 ; 
Vivadaratnakara, p. 536 ; Vivadackintamani, p. 226 ; DUya- 
bhaga, p. 141 ; Vyavahdiramayukha, p. 103 ; Vibhetgasdra, 
12 . 2 - 10 .] 

Notes 

The meaning is that the property of a childless person goes to his 
Sapindas.— (Apararka, p. 736.) 

This refers to the son born of a woman not married to the father 

(Vivadaratnakara, p. 536.) 

‘ Anapatyasya,’ — ‘ childless,’ stands for ‘ one who has no son of the three 
higher castes.’ — ‘ Sapindas,’ the nearmost collaterals ; in the absence of these 
latter, even distant collaterals. — This rule refers to the case of the son of a 
Shndra woman not married to the man.— ( Vivadachintdmani, p. 226.) 

The meaning is that' the son shall be given some land for cultivation which 
would suffice for his subsistence.— (Dai/a&)iaya, p. 141.) 
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This is whdt is to be done after the death of the father. Vyavahara- 
mayukha, p. 103.) 

If a Brahmana has no sons of the three higher castes, his property goes to 
his Sapiiidas.— This refers to cases where the man has a Shadra son born of 
a woman not married to him. In case he has a Shndra son born of a married 
ShOdra wife, he would receive a share.— ( Vibhagasdra, 12. 2-11.) 

247. 

If a Brahmana has sons of all castes except the Shudra, 
they shall divide the property into nine parts. So also in 
the case of a Z.saftrii/a (and Vaishya).— (Fisw«>) [Quoted in 
Vivadachintamani, p. 225 ; Vibhagasara. 12. 2 -4.] 

Notes 

This same rule applies to the case of the Kijattriya and other castes. — 
(Vibhagasdra, 12. 2 — 4.) 

248. [v.L, h 

5 I 955^1 ^T, ?^Kn?[iaTs«igi i 

^wsn^itri wraig: %«q qq qi | 
qipsaqq li 

If a Nisada is the only son of a Brahmanai he receives 
the third part of the property ; the remaining two parts are 
to be taken by the Sapinda or the Sakulya, or whoever offers 
the Shraddha ; — in the absence of Sakulyas the Shraddha is 
offered by the Acharya or the Pupil.— In all extreme cases, 
these two parts shall be made over to persons belonging to the 
same gotra as the dead Brahmana. — (DevaZa.) [Quoted in 
Vivadaratnakara, pp. 534-535 ; Parasharamadhava, p. 344 ; 
Dayabhdga, p. 140 ; Vlramilrodaya, p. 595.] 

Notes 

' Ni^dda ’ is one born of a Brahmana father and ShOdra mother ; hence 
what the text means is that the son of a BrOhmapa born of a Shudra woman 
is to receive the third of the property, the remaining two shares go to the 
Sapiiida, or, in the absence of the Sapinda, to the Sakulya, and in the 
absence of the Sakulya, to the yi chary a or the Pupil.—.* Sarvdsvdpatsu,* 
‘ in all extreme cases,’ in the absence of all, Sapinda, Sakulya and the rest ; 
* one should make it over ’ to the persons belonging to the same gotra as the 
father of the said Ni^dda.~(Vivddaratndkara, p. 635.) 
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The son born to a Brrihmana from a Shudra woman is called ' Ni^ada .’ — 
{Dayabhaga, p. HO.) 

The son born to a BrShma^a from a Shddra wdirian is called ' Ni^ada ’ ; — 
if this Nviada, is the only son.— This rule refers to such son of the ShOdra 

woman as is extremely well-behaved and possessed of excellent qualities 

(VJramitrodaya, p. B95.) 

249. IT, p. 39.] 

II minuTSfT g i 

?ifW: ^^?ngT5rtfrt! i Bgwt ftg- 

If a man has only one son, from a wife of equal or 
unequal caste, he shall take the entire property and support 
the relatives. — The Parashava son of a Brahmana shall receive 
the third part of the property ; the remaining two parts shall 
go either to his Sapinda or a near Sakidya, by virtue of these 
latter offering the ShrUddha to him ; in the absence of these 
the property shall go to the father’s Scharya or Pupil ; or 
his Sagotra or maternal relative, on being authorised, shall 
beget on the wife of the dead man, a K$etraja son for him, 
and make over the property to this son. — (Arthashastra II, 
p. 39. ) 

250. II, p. 38.] i 

— gv*it!td sit wg^T^fr: i 

The son born to a Brahmana from his wife of the next 
lower caste is an equal sharer (with a son of the same caste). 
Of the Ksattriya and the Vaishya, the son born of wives of 
the next lower caste receives only half a share, or an equal 
share, if he is endowed with manly qualities. — {Arthashastra 
II, p. 38.) 

251. wVi^ II, p. 38.] sngnps^aigtfs^ig 

^ig5i: I ^ fwspgfg^T^5rf^*n»T: 


F. 41 
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Among the Brahmana’s eons belonging to the four 
castes, the son of his Brahmana wife shall take four shares, 
the son of his Ksattriya wife, three shares, the son of his 
Vaishya wife, two shares, and the son of his Shudra wife, one 
shai’e. -This same I’ule is applicable to the Ksattriya and 
Vaishya’s sons of the three and two castes respectively. — 
{Arthashastra II, p. 38.) 

252. IT, p. 42.] siisnrw 

^ I ^t^i^TTgu! I 

siim msii: i ii 

i t?«risnTnsi^^f¥l i 
g;a: i nfa^rim: i 

The son born to a Brahmana from a Vaishya wife is 
Ambashtha ; that from a Shudra wife, Ni^ada or Parashava ; 
the son born to a Ksattriya from a Shudra wife is Ugra ; of 
the Vaishya from a Shudra wife is a Shudra. Sons born to 
these from wives of the same caste, but not married, are 
Vrntya. These are in the natural order.— The sons born to a 
Shudra (from the Vaishya, the Ksattriya and the Brahmana 
wives respectively) are Ayogava, Ksattr and Chdndala ; those 
to the Vaishya (from the Ksattriya and the Brahmana wives) 
are Magadha and Vaidehalca ; that to the Ksattriya (from the 
Brahmana wife), Suta. These are in the reverse order. — 
(.Arthashastra II, p. 42.) 

253. IJ, p. i 

i 

Among the Suta, the Magadha, the Vratya and the 
Rathakara, the division of property shall be in accordance 
with their influence ; the rest will live under the one who gets 
the woverty.— {Arthashastra II, p. 38.) 
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PARTITION AM(3isJG SONS 

(a) Normal Partition (without Preferential Share) 

2r>4. g^r: flig:- 

ftaft -g i - 

After their father, the sons should divide the pToperty ; 
or when the mother has passed child-bearing ; or during the 
father’s lifetime, if he is willing. — {Gautama.) [Quoted in 
Mitaksara, p. 616 ; Vivadaratnakara, p. 463 ; Smrtitattva II, 
p. 168.’] 

Notes 

The ‘ father’s death ’ is the first occasion for partition ; ‘ the mother 
having passed child-bearing ’ is the second occasion ; and ‘ during the father’s 
lifetime, if he is willing ’ is the third occasion [and the fourth occasion is 
when the father is unrighteous or has become an invalid, etc., etc., as asserted 
by Shakkha in the text ‘ Akams pitari, etc.' — says the Subodhin'i.]— 
[According to the B'&lamhhatti, ‘ ichhati cha ’ means ' while he still harbours 
a hankering after sense-objects.’]— (ilfitSAfaro, pp. 616-617.) 

This refers to the grandfather’s {i.e., ancestral) property. It is estab- 
lished that in the partition of the ancestral property, the father’s— and not 
the son’s— desire is the sole determining factor.— (Smrtitattva, p. 168.) 

255. 9. 104.] hhh; [«.Z., h?-] 

After the death of the father, and of the mother, the 
brothers, being assembled, shall divide equally \v.l., among 
themselves] the parental property ; while the parents are alive, 
they have no power. — {Manu, 9. 104.) [Quoted in ATjarar/fti, 
p. 718 ; Mitaksara, p. 621 ; Smrtichandrika, ,p. 598 ; Vivadarat- 
nUkara, p. 455 ; Vivadachintdmani, p. 198 ; Vivadachandra, 
19. 1 — 8 ; Dayabhaga, pp. 11, 16, 28, 58 ; Parasharamddhava, p. 
326 ; Vlramitrodaya, p. 525 ; Vyavaharamayukha, p. 94.] 

Notes 

For Notes see Sec. I, 17. 

~Urdhvam pituh. ’—This indicates the time for the division of the father’s 
property ‘ matuh urdhvam ’ indicates the time for the division of the 
mother’s property. Thus, the meaning of the text comes to be this : After the 
father’s death, the father's property may be divided, even though the nsothey 
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may be living ;-similarly. on the death, the mother’s property may 

be divided, even though the father 9 > ^ >>ving ;-there would be no point in 
waiting for the death of both fp-^' dividing of the property of either one 
of the parents.— PP- 326-327.) 

256. 2. 1 ] 8.] gmi i 

fnwi n 

^rxter the death of the parents, the sons should divide 
tjjpj property and the debt equally : but the daughters shall 
divide what remains of the mother’s property after the pay- 
ment of her debts ; in the absence of daughters, son [or, 
the offspring of the daughters, according to Apararka.] [Quoted 
in Smrtichandrika, pp. 616, 663 ; Madanaparijata, p. 647 ; 
Vivadaratnakara, p. 481 ; Parasharamadhava, pp. S34, 371 ; 
Ddyabhaga, pp. 58, 65 ; Viramitrodaya, pp. 563, 577 ; Vyava- 
haramayukha, pp. 100, 160 ; Vibhagasara, 4. 1—3.] 

Notes 


Sec IV, 40. 

After the death of the parents, the sons shall pay off the father’s debts, 
and divide the property. — The terra ‘ Siita ’ has been used for the purpose of 
indicating that it is the ‘legitimate’ son that is meant here.—* Pitroh jirdhvam,’ 
i.e., after the death of the father and the mother'; — i.e., the father’s property 
shall be divided after the father’s death and the mother’s property after the 
mother’s death.— Even when there is no property (left by the parents), each of 
the children shall pay his share of the debts ; as the ‘ equality ’ spoken of per- 
tains to the debt as well as to the property. — The ■unequa.l division mentioned in 
another Smrti (Manu) — ‘ Jyeethasya vimsha uddharah, etc. —should be 
understood to pertain to cases where the brothers agree to make the unequal 
division.— Others, however, explain all those texts that speak of unequal division 
as referring to eases where the eldest brother happens to be possessed of very 
superior qualifications, on the basis of the view that wealth is intended for the 
performance of religious duties (and the better qualified son would be better able 
to discharge those duties). —This, however, is not right ; as in reality the property 
serves the purposes of the man (and not of the religious duties i. There are, it is 
true, certain texts which declare that if a man omits to perform the Aynihotra, 
and other rites, his wealth should be taken away ; but they are only meant to be 
checks upon men inclined to stray from the path of duty ; they do not mean that 
wealth is for the purpose of performing sacrifices. Hence we conclude that 
there can be unequal division only when the brothers wish it to be so. —Then 
again, though Gautama has declared that * brothers addicted to unrighteous 
ways are not to receive a share,’ yet this has been declared to be the view of 
* some people ’ ; and in reality this also is only meant to be a check upon 
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immoral people. —Just as the sons are to divide the father’s property equa'Iy 
among themselves, — so also are the daughters to divide the mother’s property ; 
but the daughters are to divide only the balance left after the payment of the 
mother’s debts ; they are not to pay the debts of the mother if she has left no 
property.— But this does not mean that the sons have nothing to do with the 
mother’s property ; because ‘ in the absence of davijhters, the anvaya,’ i.e., 
the son, shall receive the mother’s property. Others, however, explain this 
passage to mean that ‘ in the absence of the daughters, the anvaya of the 
daughters themselves shall receive the property.’ But this view is not correct, 
as the conclus'on pointed to by all authorities is that ‘ when there are no 
daughters, the mother’s property is to go to the sons of that mother.’ — 
( Vishvariipa.) 

After the death of the father and the mother, the sons shall equally 
divide their property, i.e., as many sons there may be into so many parts shall 
the property and the debt be partitioned and then divided ; so that each man 
bears that same part of the debt as the pait of the property that he receives.— 
Thus then, in cases where the special rules laying down unequal division are 
adopted, the division of the debt shall be along the same unequal lines as the 
division of the property. — As regards the mother’s property, after the debts 
have been paid off, the balance shall be divided among themselves by the 
daughters ; — in the abssence of daughters, the ' offspring ’ of the daughters ; 
and in the absence of the daughters and also of their offspring, the property is 
to be divided among the sons (of the deceased mother).— What is meant is that 
if, after the death of the parents, the sons make a division of the property, they 
should divide it equally. This rule of equal division refers to all cases where 
the division is made by the brothers, — also where they do it during the father’s 
lifetime ; it does not bind the father in making the division among his sons. 
It is not meant that the sons must divide the property. — (AparTirh-a.) 

This text lays down another occasion for partition, also the persons making 
the partition and the method of partition. — ‘ Fitroh ’—the mother and father ; — 
‘ urdhvam.,’ sdtst the death of; — this points out the time for partition. — 
‘ iSMto/i,’- sons ; — this mentions the persons making the partition. — ‘ Samam , ’ — 
equally; — this mentions the method of partitioning.— Both the property and 
the debt are to be divided equally, — It might be argued that — Manu (9. 105 
and 112 and 116) has recommended an unequal division of property by 
sanctioning ‘ preferential shares ' to be assigned to the eldest and other sons, 
when division takes place after the father’s death, — and again in 9. 114, the 
father is told to make an unequal division during his lifetime ; so that it would 
seem that whenever the partition is to be made, the division should be un- 
equal . — But our answer to this is tliat it is true that tinequal division has 
been sanctioned by the scriptures ; yet it should not be carried out in practice ; 
because it is not favoured by the people. In fact, we have a text declaring 
that * Just as the practice of Niyoga and the Killing of the coh; is notin 
vogue in the present age, so also is the unequal division of property.’ — 
.Apastamba also has declared the general rule to be that — ‘ During his lifetime 
the father shall divide the property among his sons equally ’ ; and then he goes 
on to declare the opinions of some people to the effect that ‘ the eldest son 
is the only inheritor,’ or that ‘ the eldest is to receive a black cow, etc., 
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etc.,’ — and he finally concludes by saying that all these later opinions are 
opposed to the scriptures. So that the inheritance should always be divided 
equally. — It having been declared that ‘ the sons shall divide the property of 
the parents,’ the text adds an exception in regard to the mother’s property. 

‘ But the daughters, etc., etc.,' — the daughters shall divide the mother’s pro- 
perty, — whatever remains of it after the debts incurred by the mother have 
been paid off. If the property left by the mother is less than the amount of 
her debts,— or just enough to pay it off,— then, in that case the property 
shall be taken by her sons ; the sense of all this is that it is the duty of the sons, 
not Wis daughters, to pay off the mother’s debts ; but what remains of the 
mother’s property after the payment of the mother’s debts, that shall be taken 
by the daughters ; — and this is only right ; because the body of the daughter 
being constituted of a larger number of constituents from the mother’s body, 
the woman’s property should always go to the daughter ; and, similarly, the 
son’s body containing a larger number of particles fiom the father’s body, the 
father’s property should go to the son.— In regard to the daughter, Gautama, 
(28. 241 has laid down a distinction, whereby among the daughters, the unmarried 
ones have the prior claim to the mother’s property, and among the married 
ones, the less wealthy has the prior claim. — If there are no daughters, then the 
' anvaya,’ — i.e., the son (the grandson) and so forth. Though this has been 
already said in the first half— where the sons are declared to divide the property 
of the father and mother, yet it has been reiterated for the purpose of making 
the position clear.— {Mitakqara.) 

This text speaks of partition among the sons after the father’s 
death.— After the death of the father and the mother, the sons shall divide 
equally the property and the debts of the father and mother. As regards the 
mother’s property,— what remains of it after the payment of her debts shall 
be divided equally among the sons and the daughters ; the mother's debts shall 
be payable by the sons. — ‘In the ahseiice of daughters,’ — i.e., if there are 
no daughters living,— the ‘ anvaya,’ i.e,, sons, of the daughters shall receive 
the share that should have been their mother’s ;— as declared by Manu, — 
‘ Jananyam. samslhitdyam, etc.’ ; and Narada ‘ Maturduhitaro ’ bhdve, 
etc.’; — and Brhuspati, — ‘ Strldhanim syadapatydnam, etc.’ ; — Gautama — 

‘ Stridhanam duhitriiam, etc.’ ; — and Vashistha — ‘ Atha bhrdtrruam daya, 
etc.’ ;—lV~iramitrodaya-Tikd on yajHavalkya. ) 

All the sons are equal sharers in the property and the debt of the parents. — 
The ‘ debt ’ meant here is that incurred by the father. — [Smrtichandrikd, 
p. 616.)— After the mother’s death, her sons shall divide equally her property 
and her debts ; if such were not the meaning, the inclusion of the mother in the 
compound would have no sense {Ibid., p, 663.) 

There are four occasions for the division of property : (1) During his lifetime 
the father himself may wish to make adivision of the property— [Yojiiaval/cj/a ; 
‘ Vibhaganehet pita kuryat, etc.’] ; (2) Where the mother has passed the child- 
bearing age and the father has turned his face against things of the world, the 
sons may make a division, even without the father’s wishing it. — [Narada : 
‘M'aturnivrtteraiosi,etc.’]; — (Z) Even though the mother has not passed 
the child-bearing age and the father is not willing to partition, yet if he has 
taken to immoral ways of life or has been stuck down by an incurable disease, 
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the sons may seek to divide the property — [Sha -ikha : ‘ Akame 'pitari rikhtha- 
vibhaga, etc.’\;—(A^ After the death of the parents it is this fourth that is 
spoken of in the present text. —After the death of the father and the mother, 
the sons should equally divide their property as also their debts. — [Madaiia- 
par ijata, pp. 644—648.) 

The Parasharamadhava (pp 334—336) contains very nearly the same 
words as the Mitak^arH above. — The meaning is that the sons shall take that 
portion of the mother’s property which may be left over after the clearance 
of her debts.— (/6id., p. 371.) 

So long asl there are daughters, the sons are not entitled to share the 
mother’s property ; — when there are no daughters, then the ‘ anuaya,’ the 
sons, are entitled to share it, — these two facts being asserted in the second 
line of the verse, the first line should be taken as referring only to the father’s 
property : otherwise there would be an unnecessary repetition. — When YajBa- 
valkya says that ‘ the brothers shall divide the property after the death of the 
mother and the lather,’ he enjoins ’ the death of both the parents’ as the 
occasion for division ; and from this it is clear that the death of both is meant. — 
{Dayabhaga, pp. 58-69.) 

‘ Pitrortirdhuam ’ lays down the time for partition, — ‘ Sutdh ’ mentions 
the persons making the division,— • samaj?i ’ lays down the method of the 
division. Such is the view of the Mitak^ard. — Though unequal division is 
found to have been sanctioned in several texts, yet it should be taken as for- 
bidden in the present age ; and the method of unequal division should not be 
adopted.— CFfrantfirodaya, pp. 663— 565.')— ‘/n t/is absence of daughters,' 
the ‘anvaya,’ i.e., the offspring or progeny, the son (grandson and the rest). 
Though this would appear to be a repetition of wbatjhas been said in the first 
half, regarding the sons dividing the property of the ' parents, ’ yet this 
difficulty has been tried to be explained by the Mitnksarri (see above). -There 
is no such difficulty in the view of those who explain ‘anvaya’ to mean ‘the 
offspring of the daughters,’ etc,, the daughter’s son, grandson and so forth. — 
(Ibid., p. 677.) 

This describes the equal division that takes place after the father’s death.— 
{Vyavahdramayvkha, p. 100.)— What is said here regarding [the daughters 
receiving the mother’s property refers to such property of the mother as she 
may have acquired by means of spinning and such industries, -as distinguished 
from the property technically classed under ‘ Slridhana.’~[Jbid., p. 160.) 

257. i 

Division among brothers has been declared to come after 
the death of their parents ; even during their lifetime, it is 
commended to come on the mother passing the child-bearing 
age. — {Brhaspati,) [Quoted in Vivadaratnakara, p. 462 ; Daya- 
bhaga, pp. 26, 60 ; Smrtitattva II, p. 167 ; Vyavahdramayukha, 
p. 94.] 
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Notes 

Here also the further condition ‘ nirtte chTipi ramanii’ (of N^rada’s 
text) is meant to be understood.— ( V ivadaratnakara, p. 462.) 

This indicates the time for the parlitioningf of the grandfather’s property ; 
it cannot be taken as referring to the father’s property ; for if it did, then there 
would be no sense in the rule embodied in Manu (9.216) and NSrada (13.44) to 
the effect that ‘ a son horn after partition shall take the father’s share’ ; as after 
‘ the mother has passed the child-bearing age, ’ no son could be born. — Nor can 
this text be taken as referring to the mother’s property ; as in that case, the 
mother would become devoid of all property. For these reasons the condition — 
‘ on the mother passing the child-bearing age ’ — must pertain to the grand- 
father’s property.— ,(.jy5;/oi)/i5.9o, p. 26.) — The ‘ division ’ spoken of in the first 
half of the verse as coming on the death of both the parents must be taken as 
referring to the father’s property ; firstly, because so long as the mother ‘ past 
the child-bearing age ’ is alive, the division could not pertain to her property ; 
and secondly, because in the clause ‘ J'lvatorapi shasyate,’ the particle ' api,’ 

‘ even,’ indicates that what is ‘ commended ’ is the division that comes after the 
death of the parents. — {Ibid., p. GO.) 

Brhaspati here declares that there shall be division oi the grandfather’s 
property oniy after the mother has passed the child-bearing age. —The term 
• mother ’ here must include the step-mother also ; because it is possible for 
a son being born to the father from her. —This text must refer to the grand- 
father’s property ; it cannot refer to the father’s property, as a share has been 
assigned in a text of Brhaspati— ‘ Pi fra snha vibhaktd gv, efc to the son 
born after partition.— (SOTififoffvd II, pp. 167-16S.) 

The second line sets forth an exception to the general rule propounded 
by Manu (9. 104) to the effect that ‘ during the lifetime of the parents, the 
sons have no power.’— {VgavahUramayTikha, p. 94.) 

2.')8. 16. 2-3.] (A) ftg; 531 i 

(B) h 

[p.?. , — (a) 

(h) (c) ^ 

(d) II 

(A) After the father’s (Jeath the sons shall divide the 
property equally among themselves (B) and also when the 
mother has passed the child-bearing age, the sisters have been 
given away in marriage and the father having his longings 
ceased, has lost all capacity for enjoyment.— (Narada, 
^^■-7 Smrtichandrika, p, 605 ; AparUrka, 

p. 718 ; Mitaksara, p. 616 ; Vivadaratnalcara, p. 462 ; Vivada- 
chintamani, p. I9.5 ; ParasharamMhava, p. 833 ; Duyabhaga, 
pp. 18 24 : Vlramttrodaya, pp. 551, 557 ; VyavaharamayUkha, 

p. 90.J 
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Notes 

Eiven though there be no defects in the father, yet, under certain circum- 
stances, the sons may make a division of the property. -The meaning of the 
second and third lines is that — when it has become definitely certain that the 
parents can have no more children, when the female children have been 
married, and when the father has lost all interest in wealth, — the sons shall 
divide his property. — Baudhftyana, however, has declared the agen«^- of the 
father in this division also—' property can be divided with the consent of the 
father.’ — (Snu tichandrika, pp. 606-606.) 

‘ Samam ’ ; — this sentence (A) has asserted the division of property by 
the sons after the death of the father. — The clause ‘ putrah samam dhartam 
vibhajeyuU,’ the sons shall divide the property equally among themselves,’— 
has to be construed with the second sentence (B) also. — [Apardrka, p. 718.) 

The first sentence lA) declares the first occasion of partition — on the 
father’s death ; the second sentence (B) mentions the second occasion, — 
even daring the father’s lifetime, if he has ceased to have any desires and 
consequently given up all pleasures, and the mother has passed the child-bearing 

age, the partition can be made by the desire of the sons themselves the 
words ‘ the sons shall divide the property equally among themselves ’ of the 
first sentence being construed with the second sentence also.— (Afitaftfaro, 

pp. 61B-616.) 

Nsrada says this in connection with the subject of the division of property 
by the sons. — ‘ PratfSsit,’— being married ; — ‘ nivrtt? 7'amane/ — lost all capa- 
city for enjoyment wpajataspi As,'- has lost all longing for things. The 
Prakdaha has put down the two readings ‘ ntVasts chSpi ramane ' and 
‘ nirapek^e oka ramanf ’ ; and Halayudha has read ' nivftte vdpi ramanat ’ ; 
but from the explanations provided by these, it makes no difference in the 
meaning.— (yivadorotn5A:a?-a, p, 462.) 

This text occurs in connection with the subject of the partition of property 
by the sons. Prattasw,’ — being married ; — ‘ Tama'iH,' — the father’s capacity 
for enjoyment ‘ upaj-atospr/ie,’— devoid of all longing for objects of sense.- 
{Vivddaehintdmaiii, p. 195.) 

Nsrada here lays down another occasion for partition. — (Pardshara- 
mddhava, p. 38S.) 

■ Vina^te’ [v.i., for wiurttel, become anoutcaste; — ' asharane,' [v.l,, 
for ‘ romans’], ceased to be a householder.— By the presence of the terms 
• uparataaprhe,’ and the rest it is indicated that the sons have the rights of 
ownership over the father’s property ; so that the occasion mentioned here is 
one for partition at the wish of the sons.— (DoyoftAugo, pp. 18-19.)— On his 
becoming an outcast, or free from all longings, or dying, the father’s ownership 
over property ceases ; so that this is the first occasion for the division of property ; 
the second occasion for it would be when the father being alive and his owner- 
ship being intact, he wishes to have the division made.— (B) * Mdtwnivrtte 
rajasi,’—' the mother having passed the child-bearing age,’ pertains to the 
grandfather’s property ; there being no chance of another son being born when 
the mother has passed that age ;— on such an occasion also the partition could 
take place only when the father desired it.— If the ancestral (grandfather’d) 
F. 42 
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property were partitioned before the mother had passed the child-bearing age, 
the sons that would be bom after the partition would have no means of subsis- 
tence ; which would be wrong. — The phrase ‘ dattasa (n.l., for ‘‘pattaiju’) 
bhaginl^u ’ is not meant to lay down another occasion for partition ; it is meant 
to emphasise the necessity of the daughters being married. — (f6id., p. 24.) 

The first sentence (A) asserts the partition of the property after the 
father’s death ; — Jimutavahana (Dayabhaga, see above) has adopted the 
reading ‘ vina^te vdpyasharane ’ and rejected the reading ‘ nivrttv vapi 
roTOfiiiat.’— But this is not right. — ‘The sons shall divide the property’ — this 
clause has to be construed along with the .second sentence (B) also.— (Vfra- 
mitrodaya, pp. 551-552.) 

‘Ramona’ is sexual desire ; — ‘ uparatuspiha,’ free from all attach- 
ment . — ‘ Prattasu hhagini^v,’ ‘the sisters having been given away’; — this 
has to be construed both ways— with ‘ the mother passing the child-bearing age ’ 
as also with ‘ the father has lost the capacity for enjoyment.’ — {Vyavahara- 
mayukha, p. 95. i 

Bg ;i. 185 .] h gai ftg: i 

Sona alone shall inherit the father’s property, not brothers 
or fathers.— (Matm, 9. 185.) [Quoted in Mitak§ara, p. 706 ; 
Vivodaratnakara, p. 552 ; ParQsharamadJiava, p. 849.] 

Notes 

‘ Sons,’ — i.e,, the ‘legitimate ’ and the rest, —all except the son begotten 
by the twice-born on a Shudra woman. — (SaTvajnanarayana.) 

Neither uterine brothers nor brothers, but only sons,— i.e., the ‘ Soil-born ’ 
and the rest, in the absence of the ‘ legitimate ’ son, which last is not meant 
here, having been already spoken of as the ‘.sole inheritor’ under 9. 163.— 
{Kulluka.'t 

The legitimate and the other sons alone are to inherit a man's property.— 
{Rdghavananda. ) 

All the ‘ substitutes ’ of the ‘ son ’ are entitled to inheritance ; as for the 
legitimate son, the fact of his being the ‘ sole inheritor ’ has been already 
declared under 9. 163.— (il/itaA:sar5, p. 706.) 

Here Manu has declared the ‘ title to inheritance ’ of ‘ sons ’ besides the 
‘ legitimate.’— (/’orosAaramad/iaoa, p. 349.) 

260. ] f = 9 ) 5 ^: [ V.I., («) ib) 1 

f g I 

If a brother, interesting himself in the business of the 
household, works for it,— he should have his share in the 
property added to by the brothers by the presenting of fodder, 
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food and conveyances.— (iVaracto.) [Quoted in AparSrka, 
p. 720 : VivadaratnWcara, p. 484 ; VivUdachintamani, p. 202 ; 
Smrtichandrika, p. 618 ; Vlrwmitrodaya, p. 572 ; 
tattva II, p. no ; Vibhagasdra, 4. 1-2 ; 4. 1—7.] 

Notes 

Among the several brothers, if there is anyone who, by his special efforts 
looks after the household affairs and augments the common property,— while 
as his share he receives only what everyone else receives, —it behoves the other 
coparceners to repay him for his labours by giving him additional presents in 
the shape of grains, clothes, horses and other Viv'^dachintamani, 

pp. 202-203.1 

In accordance with the maxim, ' more work, greater rewards, ' the brother 
spoken of should have his share added to by his brothers, by the presenting 
of additional grains and other things. — {Smrtichandrika, pp. 617-618.) 

The meaning is that he should receive something.—! Vibhagasdra, 4. 1 — 3.) 
— If one of the coparceners is engaged in the maintenance of the family, his 
business shall be looked after by the other coparceners who will supply him with 
food and other things, according to his share in the property.— (75id., 4. 1 — 7.) 

261- i 

swHrsrr selni n 

Of household utensils, beasts of burden, milch cattle 
and slaves, —those that are perceptible shall be divided ; in 
regard to what may be concealed, Manu has declared recourse 
to the ‘ Jizr-ordeal.’ — iKatydyana.) [Quoted in ParQshara- 
mUdhava, p. 376.] 


Notes 

‘ Kosha ’—This particular ordeal is mentioned, with a view to exclude the 
other or6iea,\s.—(Pardsharamddhava, p. 376.) 

262. 25. 14.] jpb i 

What has been acquired conjointly— in that all are equal 
sharers.— (Brhcspati, 25. 14.) 

Notes 

See I, 53 and Chapter V, Section 19. 

263. ]| i 
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If any property, such as conveyance and the like, has 
been acquired by a man by his own bravery or such special 
efforts, —with the help of the joint property, -his brothers 
shall receive equal shares in that property : the acquirer having 
taken two shares, the rest shall be divided equally among the 
others. — iVyasa.) 

264. 2. 120.| fw«Tn?5 hh: I 

g fqgfil ii 

In what accrues to the joint property [or in what has 
arisen out of the joint property], the division shall be equal.— 
{Yajnavalkya, 2. 120.1 


Notes 

See I, 51 ; and II, 9. 

265. 2. 122.] (A.) gsl sim: aaiufqf 

[v.L, gWl 5uaT ]i 

(B) faig sitqsjiaiawtfEiaig n 

(A) If after partition a son is born of a wife of the same 
caste, this son shall receive a share (of the father) ;—lB) or 
(in cases where there is no ‘ father’s share) he shall receive 
a share out of whatever may be found (with the brother 8)i 

after deducting from it the income and the expenses incurred 

[according to Vishvarupa and Apararka]— or (B) (In cases 
where the partition has taken place after the father’s death, 
and a posthumous son is born after the partition) this latter 
shall receive his share out of what may be found with the 
brothers, account being taken of the income accrued and 
expenses incurred [according to Mitaksara\.— {Yajnavalkya, 2, 
122.) [Quoted in Madanapdrijata, p. 656 ; ParQsharama-dhava, 
p. 340 ; Vlramitrodaya, pp. 589 and 591.] 


Notes 

(,A) In a case where the sons have divided the property before the 
mother has passed the child-bearing age, -and a son is born after the division,— 
this latter son also is entitled to the property ; and this could be so only if the 
‘ ownership ’ of the new-born son were there already ; otherwise, if ‘ owner- 
ship ’ were created by partition, then the new-born son could not have any 



PARTITION AMONG SONS 


383 


right to the property at all. This son is to have the father’s share.— (B) /n 
cases where there is no' father’s property ’ ithe father not having taken 
any share for himself when the partition was made), the new-born son shall 
receive a share out of such property of the brothers as may be ‘ found ’ ; but 
with this difference that what may have been earned by those brothers should 
be excluded ; as also what may have been spent out of the property. That is 
to say, the other brothers shall divide equally with the newly-born brother the 
property that they had inherited, excluding the said ‘ income ’ and ‘ expendi- 
ture.’- (V ishvarupa.) 

(A) After the sons have divided the property, if another son is born of a 
wife of the same caste, he becomes entitled to the father’s share. — (B) In case 
there is no ‘ father’s share,’ whatever land or other property that had been 
partitioned may be ‘ found ’ shall be shared with the new-born brother, the 
income accruing to it and the expenditure incurred from it being excluded. — 
(Apararka.) 

(A) After the sons have been divided, if another son is born of a wife 
of the same caste, that son is entitled to the share of his parents, i,e., 
after the death of the parents he receives their share in the property ; 
but the mother’s share goes to him only if there are no daughters. — 
If the son is born of a wife of a different caste, then he receives only his own 
istatutory) share out of the father’s property ; of the mother’s property he 
takes the whole [but ‘ only if there are no daughters or daughters’ sons ’— 
Subodhinl ; ‘ if there are no daughters of the same caste as the father.’— 
[Balambhalti]. This is what has been asserted by Manu : * Urdhvam vibhagat 
jatastu, etc.' (9. 216).— Whatever may have been acquired by the father after 
the partition goes to the new-born son.— (B) If the partition among the brothers 
takes place immediately after the father’s death, — and after the partition 
another brother is born of the mother in whom signs of pregnancy had not been 
discerned at the time of partition (which therefore made no provision for the 
unborn child), — this brother receives a share out of property that is ‘ drshya ’ — 
found with, inherited by, the brothers, — an account being taken of the ‘ income 
and expenditure, ’ i.e., the daily or monthly or yearly income that may have 
accrued to the property during the interval (mesne profits), as also the expenses 
incurred out of the property for clearing the father’s debts, -an account being 
taken of both these items, whatever property remains, out of that, a share shall 
be given to the new-born brother. That is to say, the brothers shall add to the 
property whatever income may have accrued (since the partition) to their 
respective shares, — and payoff the father’s debts, after this, out of what remains 
to them, each brother shall give a little out of his own share, and thereby make 
his share equal to what remains to each of themselves.- -This same rule apph'es 
to the case of a son born to a childless brother after partition, of a wife in 
whom signs of pregnancy had not been discerned at the time of partition. In 
cases where signs of pregnancy are already discernible at the time of partition, 
the partition shall be postponed till the birth of the child ; as declared 
by Vasistha— ‘ AtAa bhratrinam dayabhugoh, etc.’ — {Mitak^ard.) [On 
this the Balambhalti has the following notes : Some digest-writers have ex- 
plained the second line (B) as setting forth an optional alternative to what has 
been said in the first line ; others again have construed the two lines together 
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(as in Vishoarupa and Apa7-7u-ka*). Neither of these explanations is right ; 
that is why the Mitakfai-d has taken the two lines entirely separately — the 
first line pertaining to cases where the partition has been done during the 
father’s lifetime and the new son has been born after the partition, and the 
second line to cases where the partition has been done after the father’s 
death and the son born after the partition. — ‘Income 'stands for the profits 
that each brother may have made after the partition, over his share of the 
property, by means of agriculture and other means ; and ‘ expenditure ’ for 
the payment of such debts as the father had incurred in the maintaining 
ot the family. A further explanation has been added with a view to preclude 
the meaning that the ‘ income ’ and the ‘ expenditure ’ are to be excluded from 
the property to be shared by the new-born brother. — Each brother is to give 
out of his share what may be proportionate to his share at the time. — The 
sense is as follows : — Though the father's property had been partitioned, yet 
(by reason of the birth of the new brother) it should be treated as not-parti- 
tioned ; because the child in the womb, by virtue of being his father’s child, was 
as much entitled to a share in the property as the other sons ; consequently, if 
it was in the womb at the time of the father’s death and was born subsequently, 
it is entitled to a share in the father’s property and in the profits accruing to 
that property. If the child is a male one, its share shall be equal to that of the 
other sons ; if it is female, it shall receive a quarter of the son’s share.]— 
(Mitdksard and Ralambhalli.) 

(A) If a son is born, after the sons have been divided, ‘ he shall receive 
a share,’ a proper share in the property inherited by the brothers— deduct- 
ing from it the accretions and the expenses that may have taken place (during 
the interval).— (B) In case the son bom after partition turn out to be worthless, 
he shall receive a share only out of the ' visible ’ part of the property,— i.e., the 
cow, the buffalo and other cattle,— after the accretions and losses have been 
deducted from it.— All this refers to a case where the subsequently-born son 
was in the mother’s womb at the time of the partition ; in cases where the 
conception of the child has taken place after partition (and he was not in the 
womb at the time of the partition), what should be done has been laid down 
by Manu in the text — ‘ Tlrdhvomi I’ihhagnjjdtastu, etc.,’ and hy ’Bihaapati- 

' Pitrd saha vibhaktd tjv, etc.,’ and ‘ Putraih saha vibhaktena, etc .’ — 
(Viram-itrodaya-Tika on Ydjhava'kya.) 

(B) In the compound ‘ tadvibhdgah,’ the pronoun ‘tat’ stands for the 
son born after partition ; — ‘ vd ’ means ‘ eva ’ ; his share shall come out of that 
only which is ‘ drshya,' ‘ perceptible,’ — and which is ‘ dyavyayavishodhita .’ — 
‘ Aya ’ stands for the profit that has accrued to the share of each brother 
through each man’s agricultural and other operations; ‘ vyaya’ for such 
necessary items of expenditure as the payment of the father’s debts, the main- 
tenance of the household and like. — Thus the meaning is that the profits shall 
be added to, and the expenditure deducted from, the property Inherited by the 
brothers, and then each brother shall give, out of each share, a proportionate 
part, in such a way as to provide for the new-born brother a share equal to that 

* There is a third explanation— for which see Vlramitrodaya-Tikd on 
Ydjnavalkya below. 
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of each of them. — In eases where, in the mother or the sister-in-law, signs of 
pregnancy are perceptible, the partition should be done after her delivery.— 
(Madanaparijnta, p. 656 ) 

(A) The first line lays down the method of apportioning the share of 
the son that may be born after partition. The meaning is as follows After 
the sons have been divided, if a son is born of a wife of the same caste, he 
receives the share of the parents ; the mother’s share he shall receive only if 
she has no daughters. If the son born after partition is from a wife of a 
different caste, he receives only his own share out of the father’s property (not 
the whole! ; but of the mother’s property he receives the whole.— (B) The second 
line lays down the method of assigning the share of the son that is born after 
the partition which has taken place after the father's death.— ‘ Drshi/at,’ inheri- 
ted by the brothers. The meaning of this is as follows On the death of the 
father, after the brothers have divided the property among themselves, if a 
son is born of the mother in whom signs of pregnancy had not been discernible 
at the time of partition, his share shall consist of what the brothers 
give him out of the property inherited by themselves, as determined 
after accounting for the accretions and deductions (during the interval), — such 
share being equal to their own individual share.— This same rule applies also to 
the case of a posthumous son being born of the sister-in-law in whom signs 
of pregnancy had not been discerned at the time of partition. - In cases where 
such signs are clearly discernible, the partition should be postponed till the child 
is born. — {Parasharamadhava, pp. 3S9-S41,) 

Yajfiavalkya lays down the method of apportioning the share of the son 
born after partition. When the sons have been divided either by their father’s 
or their own wish, during the lifetime of the parents,— if another son is bom 
to the father from a wife of the same caste as himself, that son is entitled to a 
share ; — ‘ vilhaga ' is share, of the parents, and this is received by the said 
son, i.e., after the death of the parents, their share in the property is received 
by the said son, — but the mother’s share goes to him only if there are no daugh- 
ters.— The qualification ‘ of the same caste ’ implies that if the son is bom 
of a wife of a different caste, he receives only his own share out of the father’s 
property, but of the mother’s property, he receives the whole, provided there 
is no daughter. — (Bj In the second line what YajiSavalkya means to say is that — 
in cases where, after the father’s death, the father’s property has been divided 
by the sons among themselves,— and after that a son is born to a wife of their 
father in whom signs of pregnancy were not discernible at the time of parti- 
tion,— each of the former sons should gpve— out of the property inherited by them 
as computed in accordance with the income and expenditure (.since partition)— 
to that new-born son enough to make his share equal to their own. — ‘Drshyat’ — 
inherited by the brothers,— ‘ .-7 J,a,’ the daily, monthly and yearly income that 
accrued to the property rj/oj/a,’ expenditure incurred in the payment of 
the father’s debts and the marrying of the sisters ; the fulfilment of these two 
liabilities being a duty that devolves upon all the sons ; this ‘ expenditure ’ 
meant here cannot mean the expenses incurred by the brothers on their own 
account, as such expenditure can have no bearing on the point at issue ; out of 
the father’s property which has been ‘ vishodhita,’ fairly computed, in view of 
the said income and expenditure, the son bom after partition is to receive a share 
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equal to the share of each of the other brothers. What is meant is that the 
profits that may have accrued to the share of each of the brothers shall be added 
to it, — the amount spent over the necessary liabilities shall be deducted from 
it, — and out of the property thus computed, each brother shall give out of his 
share to the new-horn brother, enough to make his share equal to their own. 
The particle ‘ va ' in the second line indicates that this line puts forward a second 
option ; but an option only in the sense explained above . — Halayudha has ex- 
plained ‘ drshya ’ as such property as is visible, and not what is hidden and has 
explained that the second line pertains to cases where the son born after partition 
is possessed of qualifications that are inferior to those possessed by the other 
brothers. — But this view is not correct. — ( Viramitrodaya, pp. 589 - 692 .) 

266. 9i<5?rnif II, p. ;-ii.] ^ 

In the father's property, the sons and grandsons up to 
the fourth degree of the members of the joint property are 
sharers. — {Arthashastra II, p. 31.) 

267. g qsfjf w i 

if II 

A gift for religious purposes, a gift promised as a token 
of love, and the debt that may have been incurred by the 
father himself (and specially mentioned to the sons as one that 
must be cleared),— aZZ f/ws, as also whatever property may be 
found, the sons shall divide among themselves ; there is nothing 
else that should be paid out of the paternal property, [or, 
according to Apararka, all this, when found out, shall be 
divided by the sons among themselves ; and not that all this 
shall be paid out of the father’s property and then alone may 
the property be divided.] —{Kdtyayana). [Quoted in AparWrka, 
p, 723 ; Vyavaharamayukha, p. 123.] 


Notes 

(o) The gift that was determined upon as to be made for religious pur- 
poses,— (6) the gift that was promised as a loving present,— (c) the debt that 
had been specially mentioned to one as one that must be cleared,— all this on 
being discovered should be divided (among the sons, each one of them repaying 
his share) and not that the father’s property shall be divided among the sons 
after the debts have been defrayed out of it.~{Apardrka, p. 723.) 

What has been promised as a religious gift, what has been promised as a 
loving gift and the debt incurred by the father himself,— all this debt nhnii the 
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sons divide among themselves, as alsK) the property that may be found ; apart 
from these debts there is nothing that should be paid out of the paternal pro- 
perty.— ( KyouttAarctwayi/Ma, p. 123.) 

268. ) 

The illiterate ones shall divide the self-acquired property 
equally. — [Gautama.) [Quoted in ViradaehintUmani, p. 214.] 

269. flg 9. 1 92. ] 3np«ii 3 a*T 1 

it 

When the mother has died, all the uterine brothers and 
uterine sisters shall divide the mother.’s property equally. 
[Manu, 9. 192.) [Quoted in Vivadachintamani, p. 194; 
DUyabhUga, p. 58 ; Vivadaratnakara, p. 515 ; Vibhagasara, 
11. 1—10 ; Dayanirnaya, 23. 2—4.] 

Notes 

Section IV, 39. 

' Samatn,’ equally, without any ‘preferential share ' for the eldest.— 
‘ Matrkam,’ mother's property, other than her ‘Stridhana.’— ‘Sisters ’—those 
that have no sons. SaMafifeoj/ali,’ uterine.— Some people hold that hrot^era 
also share in the ‘ Strldhana ’ accordiner to the text of B.rhaspati, which says 
— ‘ Stridhanam syddapati/anam, etc.,’ which lays down that the Strldhana 
shall be divided equally among the brothers and unmarried daughters, the 
married daughters are simply to be honoured with some gift. This is also the 
sense of all such texts as ‘ Stridhanam dvhitrgdmi.’ — {Sarvajhanarayana.) 

When the mother has died, the uterine brothers and such uterine sisters 
as are unmarried shall divide the mother’s property equally among themselves ; 
the married sisters receiving some honorific present in keeping with the property. 
This is what has been declared by Brhaspati — ‘ Stridhanam syddapatyanam, 
etc.' As regards the married sisters, each of the brothers shall give to her 
the fourth part of his share of the mother’s property, just as they give to the 
unmarried sisters out of the father’s property. — [Kulluka.) 

This text lays down what is to be done in cases where the mother dies 
before partition. — ‘ Sandbhayah ’ -bom of the same womb.— As regards the 
unmarried daughters there is this difference that out of the mother’s property 
their share shall be equal to that of the sons, but in the father’s property their 
share shall be only the fourth part of the share of the sons. This is what has 
been declared by Brhaspati : ‘ Stridhanam syddapatyanam, etc.’ IRaghavd- 
nanda.) 

The partition of the father’s property having been described, the present 
text describes the partition of the mother’s property.—' Sandbhayah,’ 
uterine.—' Bhajeran,’ divide among themselves.— (Nareda?io.) 

P. 43 
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‘ Bhaginyali sanabhayali ’ — the sisters born of the same mother, 
[Ramachandra.) 

Here Manu has asserted the joint title of sons and daughters.— (Vtuado- 
ehinlamani, p. 194.) 

‘ Samam,' equally, without any ‘preferential shares.’ — The ‘sisters,’ 
meant here are those that are unmarried or poor, as is clear from Brhaspati’s 
text (‘Strldhanam synt, etc.').— ‘ Sanabhayali,' uterine.— (I'ioodoratnafcoro, 
pp. 516-516.) 

The ‘ sisters ’ meant here are such uterine ones as are unmarried, — 
{V ibKagasara, 11. 1 — 11.) 

' Sanabhayali,’ uterine. —The particle ‘ cha ’ implies that the rights of the 
brothers and sisters are equal. But this can apply to only property other than 
the mother’s doM)?'!/, which goes entirely to the sisters or their sons.— (Zloyo- 
nirnaya, 23. 2—4.) 

270. f5!iwr TOaf h? i 

ii 

(A) Among such Sakulyas as are undivided, or as are 
living together after being divided,— there shall be a partition 
of the property, up to the fourth generation ; (B) up to that 
degree would the Sakulyas be Sapitidas ; beyond that there 
would be difference of the Pinda ; they hold that the partition 
of property and the Pinda go hand-in-hand. — [Devala.) 
[Quoted in Apararka, p. 727 ; Vivadaratnakara, p, 482; Smrti- 
chandrika, p. 648 ; Vibhdgasara, 4. 2—4 ; Dayanirnaya, 
2. 2-8.] 


Notes 

(Aj‘ Up to the fourth generation,’— i.e., among brothers, their sons 
and the sons of these sons ; it ceases at the fourth degree,-i.e., with the great- 
grandsons of the brothers.— (B) This refers to cases where the property is not 
in the possession of the party seeking partition, but in that of the party on the 
spot.— ( Vivadaratnakara, pp. 482-483.) 

‘ Right to the partition of the properly ’ and ‘ the liability to offer the 
funeral cake ’ have been held by Manu and others to extend up to the fourth 
generation--such is the meaning of the text (fourth line). The meaning of the 
first three lines is as follows Among the SaA:w(i/(is who are ‘ abhibhakta,’ 
with undwided property,-and who are ‘ vibhakta.’ i.e., descended in different 
lines, and yet belong to one root- dynasty of the prime owner of the property— 
and have lived together ‘ bhvyali,’ i.e., for a long time,— the right to inherit 
property shall extend up to the fourth generation, i.e,, up to the great-grandson 

of the prime owner of the property.— (SmjffcAandrtifca, p. 648 .) 
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‘ Up to the fourth generation,’ — i.e., extending down to the son, the 
grandson and the great-grandson. The meaning is that when there is re- 
partition among members of a family not divided,— or among those who have 
become joint after partition,— it shall extend to the brother, the brother’s son 
and the brother’s grandson.— (iiSj/areir/yayo, 2. 2—9.) 

271. i 

When there is paternal property to be divided, the 
division should be equal among the brothers.— (Pat?/i?TCasi.) 
[Quoted in Smrtichandrika, p. 614 ; Dayabhaga, p. 65 ; Duya- 
nirnaya, 19. 2—9.] 


Notes 

‘ Ddyadyo ’—heritable property. — {Smrtichandrika, p, 614.) 

272. [v.L, GJnsil ] i 

On the death (of the father), the division of property 
is to be equal.— (Ifarifa.) [Quoted in SmrtichandrikU, p. 614 ; 
VyavahUramayukha, p. 100.] 


Notes 

‘ Jlfrte ’- -on the death,— of the father; — the ‘ division ’ that is made 
by the brothers should be made in ‘ equal ’ shares. — {Smrtichandrika, p. 614.) 

This lays down equal division of property on the father’s death. — {Vyava- 
haramayukha, p. 100.) 

273. g 

On the death of the father, the children have been 
declared to be equal sharers.— (.Br/iospatt.) [Quoted in 
AparUrka, p. 728 ; Smrtichandrika, p. 650.) 

274. i 

Division among those born of one and the same person 
has been declared to be equal.— (£7sfto7ta.) [Quoted in DcLya- 
bhjaga, p. 65.] 


Notes 

On the father’s death, there is an equal division of property.— (P5j/o6A5ga, 

p. 66.) 
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275. ] ?mrsi5n{a^wi ^ 5traR?t^H I 

iTiq^Tin: nsrw# ii 

In cases where there are several sons born to one man 
from different mothers, — the sons of the different mothers 
being of the same caste and the same in number,— the partition 
commended is that in reference to the mothers. — iVyasa.) 


Notes 

Section II, 39. 

276. 25. 15-J6] *i^«5iiaT i 

^ ii 

When there are many sons sprung from one father, equal 
in caste and number, but born of different mothers, the legal 
division of the property may be effected by adjusting the 
shares according to the mothers, —When there are several 
brothers, equal in caste, but varying in number, a division 
according to males is commended.— (jBr Aaspati, 25. 15 — 16.) 
[Quoted in VivMaratnakara, p. 475 ; Parasharamadhava, 
p. 342 ; Dayabhaga, p. 60 ; Vlramitrodaya, p. 576 ; VyavahSra- 
mayukha, p. 102.] 


Notes 

Section II, 39. 

277. arfliB ] srraari «iiaisiqaji; 

In cases of partition among brothers, if there are any 
childless women (who are pregnant) they shall receive a 
share till they get a son [or the partition shall be postponed 
till they get a son].— (Fosi^t^a). [Quoted in Apararka, p. 728; 
Mitak$ara, p. 655 ; Madanaparijata, p. 656 ; VivadaratrCakara, 
p. 483 ; Vivadachintamani, p. 204 ; Parasharamadhava, p. 341 ; 
Vlramitrodaya, p. 589 ; Vibhagasara, 4. 2—6.] 
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Notes 

Section II, 302. 

Such women as have had no child, but had conceived and become widowed 
before delivery, are also entitled to share in the inheritance, until the son is 
born : if a son is not born, the share reverts (to the coparceners) ; such is the 
implication of the phrase ' aputraliibhat.’ — (Apararlca, p. 728.) 

In the case of women \br other’s trives, says the in whom 

signs of pregnancy are quite discernible, the partition shall be postponed till 
delivery.— (Mita/c?ara, pp, 655-656.) 

If there are women in whom the signs of pregnancy are clearly discernible, 
the division of the property shall be made in expectation of the delivery. — 
[Madanaparijala, p. 656.) 

‘ Striyali,’ 'women,' stands here for the brother’s wives.— The meaning is 
that if any of the brothers’ wives are supposed to be carrying, a share shall be 
assigned to these also ; if no son is bom, the share shall revert to the brothers 
and the women shall receive maintenance only.— ( Vivadaratnakara, p. 483.) 

‘ Striyah,’ wives of the brothers. — The meaning is that if a widowed sister- 
in-law is supposed to be carrying, a share shall be assigned to her ; on delivery, 
this share shall go to her son ; if no son is born, that share shall be taken by her 
brother-in-law and the other coparceners.—! Vivada.chintdmani, p. 204.) 

If there are women in whom the signs of pregnancy are clearly discernible, 
the division of property shall take place in expectation of the delivery.— (Paro- 
sharamddhava, p. 341.) 

If any of the father’s or brother’s wives evince clear signs of pregnancy, 
then the division of property should be postponed till the delivery.— The phrase 
‘ aputralabhat ' indicates that there is to be postponement in case the signs of 
pregnancy are clearly discernible, not if they are not discernible. — ( Viramitro- 
daya, p. 689.) 

If there is no son, the pregnant widow shall receive a share ; if she does 
not give birth to a son, that share shall be resumed by the widow’s husband’s 
brothers and other coparceners.—! VibKdgasdru, 4. 2—6.) 

278. 9. 205.] 1 

siRq? 11 

If all the brothers are unlearned, and a property is acquired 
by their labour, — in that case, the division shall be equal ; the 
property being not ancestral— such is the settled rule.— 
(Manu, 9. 205 ) [Quoted in ApararAa, p. 727 ; Vivadachititamani, 
p. 214.] 


Notes 

‘ Unlearned'— i.e., devoted to agriculture, trade, service and so forth. — 
In this case, as a rule no attention is to be paid to the larger or smaller amount 
of property acquired b” the brothers. But even so, if any one of them acquires 
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a veiy large property, that will not be divided equally. If the difference 
in the properties acquired by them is small, the shares shall be equal. — This 
text is in reality meant to be prohibitive of the ‘ preferential share ’ of the 
eldest brother.— ‘ TAe property being not ancesfra/ this clearly indicates 
that this same rule applies also to the case of the property of a childless 
person.— (MedAof ft Ai. ) 

If all are ‘ ttnlearwed,’ — and ‘ lAata/i,’ by going about here and there, — 
without any injury to the ancestral property— have acquired wealth, — then 
even in the wealth acquired by the youngest brother, the eldest has an equal 
share. That is to say, if all the brothers are illiterate and have acquired wealth, 
by means of the ancestral property, through trade and other ways, — then 
in the division of the wealth, the eldest is not to be given a ‘ preferential 
share. ’—(SarvajHanarayana-. ) 

If all the brothers acquire wealth by agriculture, trade and other means, — 
then in that wealth, as apart from the ancestral property, which is their self- 
acquired property,— the division shall be equal and no ‘ preferential share ’ shall 
be given to the eldest brother out of what is not ancestral. —(Kulluka.) 

Even though the brothers be devoid of learning, if they have acquired any 
Wealth by efforts of their own, the division shall be equal.— ‘ AptfryS ' the 
property which is apart from the ancestral property, in regard to which latter 
a ‘ preferential share ’ has been sanctioned. — ‘ Dharana,’ — settled rule of the 
scriptures. What is meant is that even such brothers as are illiterate and have 
not put forth any effort towards the acquiring of wealth, are to share in the 
said wealth.— (fJayAosanondd.) 

‘ IkStah,’ by such exertion as is involved in agriculture and other opera- 
tions.— If every one has worked according to his capacity, every one is entitled 
to share in the wealth acquired. — ‘ Apitrge,’ the division which is not made 
by the fathers ; in divisions made by the father, unequal division has been 
permitted ; while in this case the division of the wealth is declared to be 
equal.— (Nandana.) 

‘ Iha ’—Agriculture and the rest.—' Equal,’ not unequal.—' Apitryi 
and hence there is no ' preferential share ’ in the shape of the ‘ twentieth part ’ 
and the like. — ( Vivddachintdmani, p. 214.) 


279. ^ 51 I 

Among these, the one who may have acquired the pro- 
perty by himself should receive two shares.- (F’astsf/io.) 
[Quoted in Madanaparijata, p. 647.] 


Notes 

‘ Among these,’— i.e., among the father, brothers and other coparce- 
ners. — (Madanaparijata, p. 647.) 
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280. aifPn 2. 1 — 7.)] ^ 

?i: I «i qf? ^ H g?mq 

If a man deprives a co-sharer of his share, this latter 
destroys him ; if he does not destroy him, he destroys his son or 
grandson.— (Gatttajwa, quoting Aitareya Brahmana, 2. 1. 7.1 
[Quoted in Vyavaharamayukha, pp. 131-132 ; MitU,k§ara, 
p. 673.] 


Notes 

If a Rian deprives of the share of a man who is entitled to 
it— i.e., if he excludes him from it and does not give it to him, — then, the 
man, thus deprived of his share ‘ destroys,’— i.e., makes guilty—' him ’ who 
has so deprived him ; — if he does not destroy the man himself, he destroys his 
son and grandson. — Here it is pointed out without reference to the eldest son or 
any particular brother— that misappropriation of common property is a serious 
offence. — (Mitak^ara, p, 673.) 

281. qiOTl g'rKW?! fw i 

If a certain portion has been in the possession of one, 
that shall not be disturbed —{Brhaspati.) 

Notes 

See II, 12 and 52. 

282. JTg 9. 191 ; qiTi?] ^ 5 ’JV ^qr ^ | 

q^rq^ q« feq' wig; an 0 

If two sons born of two men contend for the property in 
the mother’s possession, each shall take, to the exclusion of 
the other, what belonged to his own father.— (Marett, 9. 191.) 

Notes 

See II, 172 and 213. 

283. i?fqfg ] (A) ^qf ^q‘ qf ^ qw tgruf i 

gr gingmingies g: ii 

(B) Wiggigwur fqgqi ^rspqtqf ggifkg: i 

g^qiwingwfqr: g^igs^T g ^wq: II 

(C) q®ggq#q gggqgifq qr i 

gpggigqft?!^ ^grg ^gigggt ii 
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(A) If a man, having lived abroad for a long time, comes 
home, he shall receive his share of the debt, the documents, 
the house, and the land that may have belonged to his grand- 
father. — (B) A man having left his ancestral home, and gone 
over to another country, — if his descendant comes back to the 
ancestral place, he should certainly receive his share in the 
property. — (C) The person who is the third, fifth or seventh 
in descent {from the original owner) should receive his share 
in the ancestral property if his birth and family-name are 
known . — (Brhaspati . ) 


NoTsrs 

Section II. 58 and V, 6 

284. II, p. 37-.] 

I 

In cases where there are several sons of a man born of 
several wives, —if there is no distinction among the wives, 
on account of one being married and the other not married, 
or of one being married by the Brahma or some other commend- 
able form of marriage, or another by one of the reprehensible 
forms, — seniority among the sons of the same wife, or between 
twins, shall be determined by previous birth. — iA/ t/msiiastra 
II, p. 37.) 

285. 9. 218.] ^ ^ I 

gHar si^ n 

After all the assets and liabilities have been duly distri- 
buted, if something be discovered afterwards, — all this should 
be divided equally. — (Jlfantt, 9. 218.) [Quoted in Vivadaratna- 
kara, p. 525 ; Smrtichandrika, p, 713 ; Parasharamadhava, 
p. 382 ; Dayahhaga, p. 221 ; Vlramitrodaya, p. 706.] 

Notes 

After the property, more or less, has been divided, in ignorance, — if some- 
thing i.s discovered, it shall be equally divided ; and in what is discovered after 
the division, there shall be no ‘ preferential share ’ for the eldest brother.-: 
{Medhatithi,) 
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‘ If one thing ia discovered,’ which had been concealed, — any liability 
or asset,— it shall be equally divided ; the concealer shall not be deprived of his 
share, as a penalty for his misbehaviour.— The mention of ‘ rna,’ ‘debt,’ 

‘ liabilities, ’ here shows that at the time of the partition of wealth,— or even 
when there is no wealth to divide, — the debt shall be divided. The implication 
is that in this supplementary partition there shall be no preferential share for 
the eldest brother or others.— (Sarvajiianardyana.) 

When allthe ‘ liabilities ’—debts left by the father— and * assets ’— 
property left by the father— have been divided according to law,— if some 
paternal property or debt, which was unknown at the time of partition, is dis- 
covered,— all that shall be divided in equal shares, and no preferential share 
shall be given to the eldest son, either in the assets or in the liabilities.— 
iKulluka.) 

After all the assets and liabilities have been divided,— if some debt is 
discovered, it shall be cleared, i.e., it shall be realised from all the creditors 
and divided equally. The debt does not devolve upon the daughter, though 
property does devolve upon her. Hence it is that we have YSjfiavalkya’s 
text—' Vibkajeratn sutah pitroh, etc.’ — (Rdgkavdnanda.) 

‘ Something ia discovered ’ — anywhere. — {Nandana.) 

All this shall be equalised.— (Ramae/iandra.) 

Alter all the debt and wealth that was found at the time of partition has 
been divided according to the law— that ‘ all the sons receive equal shares in the 
father’s property, but the one who is endowed with learning and character 
deserves more,’— if at some future time, some debt— the creditor whereof had 
been abroad— or some property deposited with a person who had been abroad,— 
happen to be discovered on the return of these persons, — all this should be 
divided equally ; that is, no larger share shall be given to the person endowed 
with learning and character. — The statement that ' the subsequently discovered 
debt should be equally divided ’ implies that the previously known debt is to 
be divided unequally, like the property. — (Smrtichandrikd, pp, 713-714.) 

‘ Samatdm nayH.’~The meaning is that the allotment of shares in the 
subsequently discovered a.ssets and liabilities— shall be on the same lines as 
the previous allotment ; and the man who may have held back the property shall 
not have his share either reduced or cut off entirely. It does not mean that all 
the sharers shall receive equal shares in the property ; as there would be no 
ju.stification for the withholding of the ‘preferential share ’ and other in- 
equalities ; also if such equal sharing were meant, then it would involve the 
absurdity of the Ksattriya son receiving the same share as the BrShmania son. — 
{Ddyabhaga, p. 221.) 


286. ] sttnf g ii 

After paying off the debt, and the loving gifts (pro- 
mised) one shall divide the remnant.— (Katyayana.) [Quoted 
in Parasharamadhava, p. 375 ; VyavahUramayuleha, p. 122.] 

F. 44 
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Notes 

All kinds of property shall be divided only after the debts have been paid 
oflF. If there is not enough wealth to pay off the father’s debts, they shall 
divide these debts also among themselves. — (ParasJiarawadhava, p. 376.) 

‘ Pritipradaltam,’ loving gifts that have been promised by the father,— 
(Vyavaharamayukha, p. 122.) 

2.S7. 16. 32.] fifr: 

] [ V.l, =9 ] I 

firat mi ii 

[v-L, ftffT ] II 

Out of what remains after the discharging of the debts 
to the father (by the performance of Shraddhas), the brothers 
shall pay off the debts due by the father and then divide the 
balance among themselves ; so that the father may not remain 
a debtor. — (Narada, 16. 32.) [Quoted in Apararka, p. 722 ; 
SnirtichandriJca, p. 616 ; Smrtitattva II ; 169 ; Vyavahara- 
mayukha, p. 123.] 


Notes 

Section 1, 147. 

• Pitrdaya,’ the first Shraddlian : says Gautama— ‘ They shall offer 
the first Hhrdddha conjointly.’— (Aparor/co, p. 722 ; also Smrtichandrikn, 
p. til6.) 

‘ Pitrduyebhyah,’ from what has l>een given away or promised by the 
father.— ‘ fZiiI na syat, clc.’—U they are unable to pay it at the time, they 
should admit the debt to the creditor and promise to pay it as soon as they are 
able to do ao. -{SmrtitaUoa II, p, 169.) 

‘ Pitrdaya ’ is what has been promised by the father.- ( gj/aj;o/iaro- 
mayuhka, p. 123.) 



II [3(h)] 

MISCELLANEOUS RULES REGARDING SONS’ 
INHERITANCE 

288. ng 9. 216.] 

13. 43.] ^Rj8t?#sf m ^?grg«^?r a #: af ii 

If a son is born after partition, he shall receive the 
property of the father alone ; or, if any other sons had 
been reunited, he shall share it with them. -{Manu, 9. 216 ; 
Narada, 13. 43.) [Quoted in Apararka, p. 729. Mitaksard, 
p. 651 ; Madanapd,rijdta, p. 653 ; Vivadaratnakara, . p. 538 ; 
Vivadachintdmani, p. 228; VivaLdachandra, 20.1-8; 
Smrtichandrika, p. 711 ; Pardsharamd.dhava, p. 340 ; 
Ddyabhdga, pp. 24, 130 ; Vlramitrodaya, pp. 590, .591 ; Vnava- 
huramayukha , p. 104 ] 

See II, 18 and d4. 

After the partition has been made, — ^in which the father has taken two 
shares,— if a son happens to be born, he shall receive these two shares, during 
the father’s lifetime, — if the father so wishes, — or after the death of the father; 
and his brothers shall not complain as to why he should have I wo shares. If 
however such is not the father's wish, then he shall be assigned by the others 
a share equal to their own. — In case sons of the father become reunited with the 
father after the partition has been made, then the father’s share shall go to 
them ; and the additional property accruing therefrom shall be assigned by 
them as the share of the other brothers. This property thus accrues to the son 
reunited with the father ; and also after the father’s death, he receives his 
share out of that same property, in accordance with what has been said in the 
text— ‘ KifiAaftfS/i sa/ia, etc.’— (Manu, 9. 216.)-— As regards the sisters, they 
are entitled to a share until they have borne a child, as declared by Vasistha. — 
(Medhdtithi.) 

‘ Of the father alone,’ — i.e., the father’s share This implies that at the 
partition, the father has to have a share for himself. If, after the partition, 
several sons are bom, that same ‘ father’s sh.are ’ shall be divided among 

them. —' Reunited ’ if some of the brothers are again united with the father, 

then, as their property will have become merged in the father’s share, the 
father’s property shall be divided by all these brothers ‘among themselves. — 
[Saroajnandrdyana.) 

In a case where, at the wish of the sons, the father has made a partition 
of the property during his lifetime, —if a son is born to him after the partition, 
he shall, after the father’s death, receive the father’s share of the property. If 
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the sons who had become separated from the father become reunited with the 
father and merge their property in the father’s property, — then the aforesaid 
son shall share the property with these. — (Kulluka.) 

After the property has been divided by the father among all the sons,— if 
another child is born after that partition,— what shall be done under 
such circumstances, is laid down here. ‘ Urdhvam, ’ on the father’s death ; — 

‘ ritryam,’ the share assigned to the father at the time of partition ; this is 
left indefinite as in his own lifetime, there is no certainty as to what the wish 
of the father would be regarding his own share in the property. — Those that have 
become reunited with the father, with them the father shall share the 
properly.— If at the time of the father’s death, the mother was known to be 
with child, share is to be given to that child, even by those who had become 
separated,— even though there be no ‘ father’s share.’ In cases where there 
are doubts regarding the mother’s pregnancy, the partition should be postponed 
till the time of delivery.— (Itaj 7 /iatia?ianda.) 

He shall receive only the father’s property, and he shall not have any 
share in the divided property of his brothers. An exception to this rule is added 
in the second half of the verse. He may share the property equally with those 
brothers, who may have become reunited with the father. —(Wondono.) 

Those who may have become reunited with the father, — with those the 
father shall share the property.— (ifa»iochandro.) 

One bom after partition shall take only the father’s property, not the 
property of the brothers. In the absence of the father and the brothers, one 
shall share the father’s share with those who have become reunited with the 
father.— No significance attaches to the singular number in'jofo/i,’ 'a son. 
born, eic.'—[Apararka, p. 729). 

‘ Pitryam ’ should be explained as ‘ pitroh idam,’ ‘ belonging to the 
parents ’ ; which would be in accordance with another Smrti-text — ‘ Antshah 
purvajah pUrorbhrStTbhdgv. vibhaktajah,’ (See 292) which means that the 
son born before partition is not entitled to the share of the parents, and the son 

born a /"ter partition is not entitled to the share of the brothers.— (Afitoftjaro, 
pp. 651-663.) 

‘ Pitryam ’ is an Ekashs-^a compound ; hence ‘ pitrya ’ is that which 
belongs to the parents.—iMadanaparij^ta, p. 665.) 

After the sons have become separated from the father, if a son is born,— 
this son shall receive the entire share of the father after his death ; during the 
father’s lifetime, he shall receive only a part of the father’s share. The particle 
‘ eva ’ Implies that he shall receive nothing out of the shares of the separated 
brothers.— (Viyodaratnd/cara, p. 538.) 

What the particle ‘ eva ' implies is that the son mentioned shall not receive 
anything out of the share of the brothers, in the manner that the son who was 
in the mother’s womb (at the time of the father’s death or at the time of 
partition) does ;— he receives only the property that belongs to the father. In 
this also there is a peculiarity. If the son in question desires to take the 
father s share during the latter’s lifetime, — and there also he desires to receive 
only a portion of it, then the father’s share shall be divided into two parts, one 
part being the father’s and the other for the son. But if it is after the father’s 
death, then the entire share of the father goes to the son bom after the 
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partition. If the father has become reunited with his brother, or with his son, 
and then dies, — then the son born after partition receives the share of the 
father out of the joint property.— ( Vivadachintamaiii, p. 228.) 

Those bom after partition are entitled to the father’s share only ; and 
so long as any such is there, the other sons shall have no share in it. If however 
a separated son had become reunited with the father, then in that case the 
son bom after partition shall share the father’s share equally with that reunited 
son.— (Vivddaehandra, 20. 1 — 8-9.) 

‘ Pitryam eva,' ‘ of the father alone,' has to be constmed with the second 
line also. Hence there is no inconsistency with what has been said before. 
This rule refers to the case where the father has died while living conjointly 
with the son born after partition. — (Smrtichatidrikd, p. 711.) 

This means that if separated sons become reunited with the father, they 
are entitled to share the father's property with the son bom after the previous 
partition. — {Parasharamadhava, p. 340.) 

The father has divided the sons, taking for himself the share ordained 
in the scriptures, and then dies while living apart from the sons in this cases, 
the son that may have been bom after the said partition shall receive the entire 
share of the father, as his own share. In a case where the father has died after 
being reunited with some of his sons, the son born after partition shall give 
shares in the father’s share to these reunited sons. — {Dayabhaga, p. 130.) 

What is meant by this is that in cases where the father has made the 
partition during his lifetime, the son born after the partition,— if born of a 
wife of a different baste,— receives only that to which his caste entitles him, 
and not the ' entire share of the father . — ' Pitryam ’ means ‘ tbe property of 
the parents ’ ; it is this that the said son shall take, — in accordance with the rule 
regarding sons of different castes. — The particle ‘ eva ' implies that his brothers 
are not to extract parts of their shares and thereby make up a share for him 
equal to their own — (Viramitrodaya, p. 590.) — If some of the sons, after 
separating from the father, have become reunited with him, then the father’s 
share shall be shared with these, and the whole of it shall not be taken by the 
son bom after partition. — {Ibid., p. 691.) 

If any son becomes reunited with the father, then the property shall be 
shared with him. — ( VyavahdramayTikha, p. 104.) 

289. 17. 3.] wfr i 

Those who have separated from their father should give 
a share to the son born after the partition. — (VtgrcM, 17.3.) 
[Quoted in Apararka, p. 730 ; VivUdaratnUkara, p. 639 ; 
Vivadachintamani, p. 228 ; Smrtichandrika, p. 709 ; DSyabhUga, 
p. 131; Smrtitattva, p. 168 ; Vyavahuramayukha, p. 105. J 

Notes 

See II, 15. 

[For notes from Vivddaratndkara, see under Yajfiavalkya, 2. 123.] 

The meaning of this text is the same as that of ysjfiavalkya, 2. 123.— 
{Vivadachintamani, p. 228.) 
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This text refers to the son born after partition .nade durinj,' the lifetime 
of the father. The meaning of the text is as follows In a case where the 
sons have become separated from their fatliev,— and after this partition another 
son is born of their mother in whom signs of pregnancy were not perceptible 
at the time of partition, the former sons shall give to him his share which, 
by reason of their ignorance of his existence (in the mother’s womb), was 
included in their own.— The father need not give him the share that is included 
in the father’s own share ; but he shall continue to live with the son born after 
partition, having received (on behalf of this latter son i the share given by the 
elder brothers ; because so long as this son is a minor, he has to bo loo ken 
after. This is the reason why the text says ‘ t/ipsa neparaled from Lilt: 
father should give a share,’— and not ‘ the father and thoii aeparated from 
the father should give a share.’ — 'Sitirliehandrilea, p. 709.) 

If the land and other ancestral proiierty also have been partitioned, then 
the new-born son shall receive his share of that property from his brotliers. 
IDliyabliLiiija, p. 131.) 

If, by chance, the ancestral property has been partitioned before the 
mother has passed the child-bearing age, then what is declared in the present 
text is to be done. This does not refer to the father’s (self-acquired) projierty ; 
as in that case it would be inconsistent with Brhaspati’s text (by which the 
father’s share goes entirely to the new-born son.) — [Vi/avaharanui'jTtlchu, 
p. 105.) 

200. 28. 27.] i 

The son born after partition (receives) only the father’s 
(share).— (Gattfama, 28. 27.) [Quoted in Dayabhaya, p. 130 ; 
V uavahwramayukha, p, 104.] 


Notes 

‘ Vibhaktaja ,’ — son born after partition,’ here meant is one whose 
concejition has taken place after partition ; — the word being etymologically 
explained as ‘ vibhaktena janituh,’ ‘begotten by one wbo has been divided ' ; 
and the act of ‘ begetting ’ can be none other than the bringing about of 
conception. — (DUgabhaga, p. 1.76.) 

This refers to the case of a son born after partition. — (Vgavahdra- 
magnkha, p. 104.) 


2!)1. 25. 19-20.] gw: ftwr i 

%IW.5rei <53311: II 
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The self-acquired property of the father divided from his 
sons goes entirely to the son born after that partition ; 
those born before have been declared to have no right over 
it. — In regard to property, as also to debts, gifts, pledges and 
purchases, they have no concern with each other, except in 
regard to impurity (due to death and birth) and water-liba- 
tion. — (Brhaspaii, 25. 19-20.) [Quoted in Mitaksara, p. 653 ; 
Madanaparijata, p. 655 ; Dayabhaga, p. 131 ; Vivadaratna- 
Icara, p. 539 ; Vivadachintamani, p. 229 ; Snirtichandriku, 
pp. 710-711 ; Vyavaharamayukha, p. 104 ; Vlramitrodaya, 
p. 590 ; Parasharamadhava, p. 340 ; Smrtitattva II, p. 168 ; 
Vibhagasara, 13. 2. 2.] 


Notes 

Whatever has been acquired by the father after partition, — all that goes 
to the son born after partition.— (Mitaksara, p. 653.) 

The term ‘ sarva ’ implies, that, even when the father has acquired a very 
large property, it shall go to the son born after partition. — The declaration 
that they are concerned with each other only ' in regard to impurity and water- 
libations ’ serves to preclude entirely any title to the property in question. 
This applies only to the father’s self-acquired property. — (DiitjabWiiga, p. 131.) 

The final conclusion is that (a) if the son in question was in the womb 
at the time of partition, and is born after the partition, — then his share shall 
be made up out of their own shares by the brothers already divided, and 
(6) in other cases (i.e., when the conception also of the son took place only after 
the partition), the son born after partition shall receive only the father’s 
property. — {Vivadachintdma\ii, p. 229.) 

The term ‘ sarva,’ ‘ entirely,’ is meant to preclude the notion that “ in- 
asmuch as [he elder sons had received no share out of the property acquired 
by the father after partition, they should receive shares out of it.”— The elder 
brothers and others would have no rights over each other’s property, and they 
are like persons not related at all, —with this little difference that they are 
concerned with each other, in regard to impurities, water-libations and such 
things,— not in regard to property.— • Wd/idwo,’ is ddhi, pledge.— (6 mrti- 
vhandrikd, pp. 710-711. j 

Unless the new-born son receives a share from the previously divided 
brothers, he shall not be liable to pay their debts.— (Vyavaharamayukha, 
p. 104.) 

The property that the father may have acquired after the partition,— 
that also goes only to the son born after partition. — {Vlramitrodaya, 
p. 690.) 

'The property acquired by the father after partition belongs to the son 
born after partition. — {Parasharamadhava, p, 340.) 
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When step-brothers or uterine-brothers have become 
divided from the father, the sons born subsequently shall 
receive the father’s share the son born before (partition) has 
no right over the parents’ share ; and the one born after parti- 
tion has no right over the brother’s share. —(Br/iaspoti, 25. 17- 
18,) [Quoted in MitUk§ara, p, 652 ; Apararka, p. 729 ; Vivada- 
ratnakara, p. 538 ; Vivddaohintamani, pp. 228, 248 ; Smrti- 
chandrika, p. 710 ; V iramiirodaya, pp. 590, 687 ; Smrtitattva II, 
p. 168 ; Vibhagasdra, 13. 1—11.] 

Notes 

The meaning (of the third linei is that the son born before partition has 
no right over the property of the parents with whom the partition has been 
made ; and the son born after the partition has no right over the share of the 
brother.— (Aft WAijora, p. 633.) 

If the share of the previously-born sons happen to be large and that of the 
subsequently -bom sons small,— consisting as the latter does of the father’s 
share divide among them,— even then the latter are not to receive anything 
out of the share of the brothers previously divided. —{Apararka, p. 729.) 

* Vihhagajah,' born before partition ’ i.v,, the one who has been divided 
(from the father) ; such a son ‘ has no right ’—over the father’s share ; and 
the ‘ vf&Aa/ctaja/i,’ son born to the father after his separation from the elder 
son, (‘has no right,’ over the brother’s share. — {Vivadaratnakara, p. 538.) 

‘ Those born subsequently ’ receive only the father’s share. — ( Viulida- 
chintama’ii, p. 229.) 

The word ‘ pitrbhagaharah ’ means ‘ having a share only in the father’.s 
share.’ This refers to those whose conception has taken place after the partition. 
The third line supplies the reason for the declaration that ‘ those subsequently 
bom receive a share in the father’s share only.’—' Anishah,’ having no right. 
The phrase ‘ anishak purvajah pitrye ’ should be understood to mean • be- 
cause they have been divided from the father ’ ; and the phrase ‘ bhratrbhag? 
vibhaktajdh ’ to mean ‘ because the property of the son born after partition 
did not enter into the share of the brothers.'— (S'mt ficfiaMdrifco, p. 710. ) 

' Purvajah,' one born before partition,— who has already got his share 
out ot the father’s property,— is ‘ anishah ’ — has no right over the share of the 
parents ;— the son born after partition also ‘ has no right ’ over the share of the 
brother. This line contains the reason for what has gone in the preceding two 
lines. — {Virainitrodaya, pp. 500-591.) 

‘ Jaghanyajah ’ Like the son born after partition, this son also receives 
only the father’s share. 'Anishah purvajah,' — i.e., if he has been divided 
from the father.— (VifiliSgasdra, 13. I— 11.) 



li 0[3(i)] 

PARTITION AMONG SONS 
WITH PREFERENTIAL SHARES 
293. 2. 5—27.] frwrss^ss s# sr^sr i 

For this reason they equip the eldest son with property. 
—{Taittirlya SamhitU, 2 -5. 2—7.) 
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He (Prajapati) desired that Indra may be the best among 
his offsprings ; therefore he gave him the garland. Thence- 
forward people regarded him as the best. For this same 
reason, among one’s sons, whichever son attains the best 
part of the inheritance is respected and is regarded as the 
head.~(.Pafichavineha-Brahmana, 16. 4. 4.) 


Kotss 

this shows that if the property is divided by th6 father diiritig his life^ 
time, any son may be selected for the preferential share. 
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(A) The eldest brother alone may take the entire paternal 
property ; the rest shall’ live under him, just as under their 
father. — (B) By the mere birth of the eldest son, a man be- 
comes ‘ with 'son,’ and free from the debt to the forefathers ; 
it is for this reason that he deserves the whole.— (Manu 
9. 105-106.) [Quoted in Synrtiehandrika, p. 615 ; Aparat'ka, 
p. 722 ; Mitak-tara, p. 621 ; Vivadaratnakara, p. 457 ; Vivcida- 
chintamani, p. 194 ; VivdiJackandra, 19. 2. 2 ; Parashara- 
madhava, p. 334 ; Dayahhaga, pp. 20, 62 ; Viramitrodaya, 
pp. 556, 563 ; 643 ; Smrtitattva II, p. 170.] 


NotES 

(A) What is said here applies to cases where the eldest brother is 
possessed of superior qualifications and the rest of inferior qualifications. — 
(B) The debt to the forefathers is cleared by the birth of the first son. This 
is only commendatory to what has gone in the first verse.— (Saruajna- 
narayana.) 

(A) This applies to cases where the eldest brother is exceptionally 
righteous. The eldest brother shall take all the property that belonged to the 
father ; the younger brothers shall depend upon him, as they did upon the 
father, for their food and clothing. This means that all the brothers shall live 
together. — ( B) As soon as the hrst son is born,— even before his sacraments 
have been performed,— the father becomes ‘ with son ’ ; and thereby he be- 
comes saved from the contingency of having ' no regions ’ to go to after death, 
which contingency has been declared to be for all those ‘ without son ’ ; similarly, 
according to the Shruti-text. — ‘ By progeny one becomes freed from the debt 
due to the forefathers,’ — the man becomes freed from the debt to the fore- 
fathers by the mere birth of the first son.— For this reason, the eldest brother 
shall take all the property, and the others shall live with him in peace.— 
{Kulliika.) 

(A) What is said here applies to cases where the eldest brother is specially 
righteous. — ‘ The rest, ’—i.e., the younger brothers. — Just as the sons depend 
upon the father for food and clothing, in the same manner shall the younger 
brothers depend upon the eldest.— (B) This verse provides the reason for the 
eldest son taking all the property. — (Righavananda.) 

(A) This sets forth an alternative to what has been declared in 9. 104 (to 
the effect that the brothers shall divide the property equally among them- 
selves). -(B) This points out the superiority of the eldest to the younger 
brothers. — (Nandana . ) 

(A) This verse should be taken as advising co-residence of the in- 
experienced younger brothers with the experienced eldest brother till they grow 
up ; it should not be taken in the literal sense that there shall be no division 
of property among the several brothers of the same caste.~{Smrtichandrikd, 
p. 615.) 
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(A) This should be taken as applying to cases where the younger brothers 
have not completed their studies, or are minors, or are not entitled to share in 
the property by reason of being insane or otherwise unqualified. — {A^tararka, 
p. 616.) 

(A) The meaning is that, if the eldest brother is possessed of all the 
qualifications of the ‘ eldest, ’ he should be as complete a master of the partible 
property as the father . — ‘ Tamiipajiveyuh,’ shall live upon livings provided 
by the eldest brother. — (B) ‘ Becomes with son’ — i.e., fulfills the obligations 
imposed upon him by the scriptural injunction.—' Matra ’ is meant to indicate 
that for this purpose the performance of the sacraments has not to be awaited.— 
' Free from debt ,’ from one of the three debts beset with which a man 
is born.— ( Vivddaratndkara, pp. 457-468.) 

(A) On the death of the father they shall live under the leadership of the 
eldest brother ; — this is what is meant. — {Vivadachintdmaii,p.\^b.) 

(A) This is meant to indicate that it is not necessary that the brothers 
must divide after the father’s death — ( Vivddachandra, 19. 2. 2.) 

(A) On the father's death, the eldest brother is entitled to inherit the 
property. — (Ddyabhdga, p. 20.)— The meaning is that if the brothers wish to 
live together, then the eldest brother, who is capable of looking after the 
welfare of the family, shall take the entire property, and the rest shall live 
under him.— (J6i£j., p. 62.) 

(A) What is meant is that it is highly commendable for all the brothers 
to live together under the highly qualified eldest brother.— (y»m»titrodoyo, 
p. 667.)— Here co-residence has been commended as the principal alternative 
to be adopted by the brothers.— (Jftid., p. • 63.)— (B) ‘ Tasmat, etc.’— The fact 
of the eldest son having conferred benefits upon the father has been put forward 
here as the reason why he should take all the property ; from this it follows 
that thie property belonging to a person should, as a general rule, go to him who 
has conferred upon the owner of the property the highest benefits.- (/6id., 
p. 643.) 

296. ] 5^3 "5^ g 

f I i 

The eldest brother shall maintain the property, like the 
father ; the family of the others shall depend upon that 
property. The sons have no freedom while their father is 
alive, or even their mother.— (SAc?i/c^a.} [Quoted in Apararka, 
p. 718.] 


Notes 

What is said in regard to the mother applies to cases where the mother 
is capable of maintaining the family.— What is said regarding the propriety of 
the eldest brother not dividing the property with the younger brothers refers 
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to cases where a younger brother may still be studying the Veda. For those 
who have completed their study and are capable of installing the fires, the right 
course has been laid down in the text , — ‘ Evam saha vaaeyurva, etc.’ — 
{Apararka, p. 719.) 


297. (A) 5^^ i (B) 
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(A) Some people hold that the eldest son is the sole inherit- 
or.— (B) In certain countries, gold, black cows and black 
earth-products go to the eldest-son, — the chariot and the house- 
hold utensils, to the father,— the ornament, and also the wealth 
obtained from relations, to the mother according to some.— 

(C) All this is contrary to the scriptures, where we read that 

(D) ‘Manu divided his property among his sons.’— (Zpasfamfia : 
Dharmaautra, 14. 6—11.) [Quoted in Mitak^arU, p. 623 ; 
VivMaratnUkara, p. 472.] 


Notes 

In (A) is set forth the view of some people that the ‘ entire property goes 
to the eldest son ’ ; — (B) mentions the ‘ preferential shares,’ according to some 
people ;— and (C) rejects these views as being contrary to the scriptures, — one 
scriptural text being quoted (D). Apaatamba sticks to his own view that the 
property should be divided equally among the sons. [The term ‘ bhauma, ’ 
’ earth-products, ’ stands for corns, and ‘ ornament ’ for the ornament worn by 
the wife,— says the BmambhaUi.]—{Mitak^ara, pp. 623-624.) 

‘ Bhaumam,’ what is produced from land, such as sesamum, beaus and 
the likej ^PaTlbhandcLtn/ plates and dishes and other things. — ( V ivadciTtitTia~ 
kara, p. 482.) 


298 utfw 28. 3.] ntfg ^i I I 

Or the entire property shall go to the eldest ; he shall 
support the others, like the father, {Gautama, 28. 3.) [Quoted 
in Dayabhaga, p. 62 ; Balambkaitl, p. 623.] 

Notes 

The particle ‘ vd ’ implies the other options, dividing or living together ; 
the latter, only if all are agreeable to it.— (Ddyabkdga, p, 62.) 
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(A) For the eldest, the preferential share shall consist 
of the twentieth part of the property, as also the best of all 
the chattels ; half of that for the middlemost ; and the fourth 
for the youngest.— (B) The eldest and the youngest shall receive 
their share according to the rule just stated ; those other than 
the eldest and the youngest shall take the middlemost share : — 
(Manu, 9. 112-113.) [Quoted in Smrtiehandrika, p. 619 ; Aparar- 
ka, p. 717 ; Mitdk$ara, pp. 614, 621 ; VivadaratnUkara, pp. 468- 
469 ; VivUdachandra 20. 2. 1 ; Madanaparijdta, pp. 645, 678 ; 
Dayabhaga, pp. 37-38 ; Viramitrodaya, p. 560 ; Smrtitattva 
II, p. 193 ; Vyavaharamayukha, p. 97 ; Vibhdgasara, 3. 2—4 ; 
Dayanirnaya, 19. 2—7.] I 

Notes 

(A) Some people have held the view that the rules sanctioning the 
preferential shares are not meant to be observed during the present age ; 
they stand on the same footing as the rule sanctioning the killing of the cow 
for the offering of the Madhuparka.—’Iida however is not right. No such 
restriction regarding the time of application is found anywhere. — ‘ The twentieth 
part ’ — i.e., the twentieth part of the entire estate shall be extracted and given 
to the eldest brother (as a preferential share) ‘ hal f of that, ’ i.e., the 
fortieth part, to the middlemost brother, — and the ‘ fourth,’ i.e., the eightieth 
part, to the youngest. After all these preferential shares have been extracted, 
the remainder shall be divided into three equal shares. — Further, among all the 
chattels, that which happens to be the best is also to be given to the eldest 
brother. — If we adopt the reading ‘ draui/e^vapi param varain,' the meaning 
would be that ‘ among ail kinds of things, good, bad and indifferent, the best of 
each kind shall be given to the eldest brother’ ; for instance, if there are cows 
and horses, the best cow and the best horse shall be given to him absolutely (as 
a preferential share)— not in lieu of another article, or in return for a price. — 
This rule sanctioning the preferential shares is meant only for those cases where 
all the three brothers are possessed of special qualifications ; as it is only in such 
cases that preferential shares are found to be actually given. —(B) In a case 
where a man dies leaving more than three sons, the eldest and the youngest 
shall receive their shares in the manner just stated, if they are duly 
qualified ; and the ‘ fortieth part,’ which has-been ordained for the qualified 
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‘ middlemost brother ’ shall be divided equally among the middle ones if all of 
them are unqualified ; but if all the middle ones are equally qualified, then each 
of them shall receive a ‘ fortieth part. — (Medhatithi.) 

(A) Out of the joint property the twentieth part, the fortieth part and the 
eightieth part being extracted, 'the twentieth’ part and one good thing should be 
given to the eldest brother as his preferential share, and the other two parts to 
the two younger brothers ; the remainder shall be divided equally among them. 
This shall be done if all the three brothers are possessed of equal qualifications. — 
tB) Where there are several ‘ niiddle ’ brothers, the rule will be as in the second 
verse. — ‘ Kani^thah, ' the youngest of all. The portion assigned to the ‘ middle- 
most ’ shall he given to each of the middle brothers. — (Sarvajnandraya'ia.) 

t A) To the eldest shall he given the twentieth part of the joint property 
and also the best among the chattels ; to the middlemost shall be given the 
fortieth part ; and to the youngest, the eightieth part ; the remainder of the 
property shall be divided equally among them. — (B) The eldest and the youngest 
shall receive the preferentiai shares just mentioned ; as regards the middle ones, 
each of them shall receive a fortieth part which has been assigned to the 
‘ middlemost ; and among these there shall be no differentiation on account 
of age ; it is for stressing this fact that.this verse has been added. — (/fMiZiiAia.) 

The twentieth part, extracted out of the joint property, shall be given 
to the eldest ; as also the best of all things ; for the middlemost, the fortieth 
part shall be extracted ; and for the youngest, the eightieth part ; the remainder 
shall be divided equally.— The meaning is that when the property is being 
divided, the eldest brother, if he is worthy, shall receive the best share.— 
(B) The first verse has laid down the 'rule relating to cases where there are three 
brothers ; the second verse lays down the rule for cases where there are four 
or more brothers. — ‘ Yathoditam,’ i.e., the twentieth and eightieth parts 
respectively ; what has been assigned to the ‘ middlemost ’ shall be divided 
equally among the middle brothers ; and among these no differentiation shall 
be made by reason of the difference in their'ages.—iRayAnranunda.) 

(A) This lays down the method to be adopted when the property is to be 
divided. The twentieth part of the entire property shall be the preferential 
share of the eldest ; as also the best among the chattels ; half of that shall go 
to the middlemost, i.e., the fortieth part of the nineteen parts of the property 
that remains after the extraction of the eldest brother’s preferential share ; 

and a fourth part of the eldest brother’s share (?). — to the youngest 

brother. — (B) If there are several middle brothers, each of them shall receive 
what has been laid down for the ‘ middlemost. ’—(Nandana.) 

(A) The eldest is to receive the twentieth part and also the best of all the 
chattels ; and the fourth part of that shall go to the youngest.— (B) The middle 
share is for the middle sons. — (lidmachandra.) 

(A) Manuhere lays down the assignment of preferential shares. — To the 
eldest brother, who is also the best equipped with learning and other qualities, 
shall be given the twentieth part of the whole partible property, and also the best 
thing among the articles constituting that property, —as his preferential share 
half of this, i.e., the fortieth part of that same property, as also a middling thing 
shall be given to the middlemost in age, who is also possessed of middling 
learning and other qualities ; the quarter of it, i.e., the eightieth part of that 



PARTITION AMONG SONS 359 

same property and also some little thing shall be given to the youngest in age 
who is also possessed of the lowest qualifications. — {Smrtichandrika, p. 619.) 

All these unequal divisions depend upon the wish of the person making 
the division. — [Apararka, p. 717.) 

Of the entire estate, the twentieth part, as also the best of all the chattels, 
shall be given to the eldest ; half of .that, i.e., the fortieth part, and a middling 
thing, shall be given to the middlemost; and the fourth of that, i.e., the 
eightieth part and som.e inferior article shall be given to the youngest this 
is the mode of ‘ preferential ' partition made after the death of the parentsi 
[All these preferential shares shall he awarded by the neutral persons who are 
making the partition — 3z.ys the Balambhatll.]—[Mitakiar a, p. 621.) 

(A) The preferential shares here laid down are for those cases where the 
eldest and others are possessed of special qualifications. The rule on this point 
is as follows : — When there are many sons born of the same mother and 
possessed of good qualities,— but there is a gradual decrease in these qualities,— 
then, out of the joint property, the twentieth part shall be extracted 
as the preferential share of the eldest brother, and the best thing among the 
chattels is also to be given to him ; half of that, i.e., the fortieth part for the 
middlemost brother, also a middling thing from among the chattels ; and for 
the youngest brother, the ‘ fourth,’ i.e., the eightieth part, and also an inferior 
thing from among the chattels. — (B) When however only the eldest and the 
youngest are possessed of good qualities, then they are to receive the preferential 
shares just mentioned ; as for the middle brothers, 'the middlemost share,’ 
i.e., the ‘ fortieth part ’ that has been assigned as the preferential share for 
the middlemost,’ shall be divided equally among them if there are several 
' middle ’ brothers, and all are possessed of good qualities, then each of them 
shall receive a fortieth part, — (Vivadaratriakara, p. 469.) 

This applies to cases where the property is more than ' ten ’ and when 
there is difference in the qualifications of the brothers.— (VivocincAondro, 
20 . 2 . 2 .) 

The meaning of this is as follows : - Out of the partible property, the 
twentieth part, and also the best among the partible articles, are to be given to 
the eldest brother the fortieth part of the joint property and a middling 
article to the middlemost ; - and the eightieth part and an inferior article to the 
youngest the remainder of the property is to be divided equally among all 
of them.— There are many other texts sanctioning such division ; but 

even though sanctioned, as the practice is not followed by the people, it should 
not be adopted in practice ; the case being like the practice of * niyoga ’ which, 
though sanctioned by the scriptures, is not adopted in practice at the present 
time. — (Madanaparijata, p. 646.) 

This text lays down the method of ‘ preferential shares.’ Such unequal 
division (by the father) is permissible only in connection with his self-acquired 
property ; in the ancestral property, all have equal shares ; it being absolutely 
wrong to have an unequal division merely by the father’s whim, — [Pardshara- 
niddhava, pp. 332-333.) 

In this text of Manu are set forth the preferential shares in the shape 
of ' the twentieth part and the best among the chattels, ' the ‘ half ’ and the 
‘ fourth ’ and so forth.— (Do 2 /u 6 Ao. 7 a, p. 38.) 



CHAPTER II 


The preferential share has been described here by Manu. — ( Viramitro^ 
day a, p. 660.) 

Here Manu has set forth the preferential shares of the eldest and other 
brothers, in a general, way. — p. 193.) 

This lays down the peculiarities in regard to the share to be assigned to 
the eldest brother. — (Vyavaharamayukha, p. 97.) 


300. Hg 9. 114] wariciRmigftamanHST; i 
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Among the goods of every kind, the eldest shall take 
the best •, as also anything that may be particularly good ; also 
the best of ten animals.— (Ma««, 9.114.) [Quoted in Vivada- 
chintamani, p. 200 ; Vivadachandra, 20. 1. 1 ; Vivadaratnakara, 
p. 469 ; Vibhagaaara, 3. 2—5.] 


Notes 

The first line only reiterates what has been said in the preceding verse, 
regarding the eldest brother taking ' the best of the chattels.’ — 'Jdta’mny 
mean kind or variety. — ‘Anything particularly good,’ such as a piece of 
cloth or an ornament, — ‘ Best of ten animal^,’ — If there are ten horses or 
cows, he shall take the best of these. — Some people read ‘ varan ' and take it 
as qualifying ‘dashatnh,’ which is construed as Accusative Plural ; the meaning 
being that ‘ he shall take ten good animals.’ — [Medhatithi.) 

When the property has been divided into the requisite number of shares, 
that which is the best, and which the eldest brother likes best, should be taken 
by him ; similarly among all the shares, what may happen to be particularly good 
shall be taken by the eldest ; and out of every ten animals to be partitioned, 
that which*s the best shall also be taken by him, in addition to what may be 
already contained in his own share. — This applies to cases where the eldest 
brother possesses very high qualifications and the younger ones very low quali- 
fications.— (SorwainoBoroj/a^o.) 

From among the goods of all kinds, the eldest brother shall take what 
may be the best ; — this reiterates what has been said in the preceding verse. — If 
there is any single thing that is particularly good, that also the eldest will take ; 
as also the beet one from among every ten animals, — This applies to cases 
where the eldest brother possesses high qualifications and the younger ones ate 
devoid of good qualities.— (Aidluka.) 

‘ Sar»g?om,’— from among the things to be divided,— ‘ Daahatah,’ front 
among ten cows or other animals.— This refers to cases where it may be 
possible (i.e., where there may be ten animals to be divided). -{Edghava- 
nanda.) 
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The preferential shaves mentioned in the preceding verse refer to cases 
Where the qualifications of ail the brothers are equal ; the present verse lays 
down what is to be done in eases where the eldest brother possesses distinctly 
higher qualifications. — ‘ Sarve^am dhanajdtnnam among all such goods as 
cattle, land, gold and so forth, — ‘ tlie best,’ — ‘the lirst-born,’ the eldest, 
.'.hall take.— If there i.s anything ‘ particular In good,' which cannot be parti- 
tioned,— such as the image of a deity, — that also the eldest shall take he 
I'hall also receive the best oi»e from among every ten animals. — {Nandana.) 

The best of nil kinds of goods, — the best of ten animals. — {Rama- 
ihandni.) 

If the eldest brother i.s possessed of very .superior qualifications, and the 
others have no qualifications, -- then fri) that which is the he.st article among all 
the good.s,~(i) that which may he the best among its kinds, e.g., the best 
among rubies. -and (n the best out of every ten animals - cows, buffaloes 
etc.,— the eldest brother shall fake.— ( Virddaratndkara, p. 469. ) 


301. 9. 11 5.] 3^i?i i 
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There is to be no preferential share ” out of ten” 
(.animals), if all the brothers are efficient in their occupations ; 
some little thing however shall be given to the eldest, as a 
mark of respect. — [Maim, 9. 115.) (Quoted in Smrtichandrika, 
p. 619 ; Vivadachandra , 20. 2. 1 ; Vivadaratnakara, p. 476 ; 
Dayabhaga, p. 43 ; Dayaniniaya, 19, 2 -9.] 

Notes 

‘ Daahasii ’ — out of ten animals ; — the preferential share mentioned 
in the preceding text, there is to be none,— when the brothers are ail 
'efficient ’ — particularly excellent in their occupations,'— of learning and 
so forth.— Some people take the term ‘ out of ten ' as purely illustrative ; the 
sense being that there is to be none of the preferential shares that have been 
mentioned in the preceding verse.— Even .n such case.s, however, the other 
brothers shall give to the eldest ‘some tittle thing’ — some present, — ‘as a 
mark of respect.’- - (Medhdtithi.) 

This refers to cases whore the eldest brother possesses very poor quali- 
fications, and all the younger brothers are po.ssessed of equal qualifications 
regarding their conduct and behaviour ; there is to be none of the three preferen- 
tial shares mentioned in the foregoing text. Where there is partition among 
brothers who are po.ssessed of ordinary middling qualifications, some little thing 
shall be selected and given to the eldest, as a mark of respect.— (Sarmjna- 
narayana.) 

F 46 
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The preferential share mentioned in tlie preceding text — ‘ the best of 
ten ’ - is not to be given to the eldest brother, in cases where ail the brothers 
are highly qualified in the matter of learning and other equipments. But in 
such cases also, ‘ some little thing ’ shall.be given to the eldest as a mark of 
respect,’ This prohibition of the preferential share in cases where all are 
equally qualified implies that the preferential share spoken of before is meant 
for cases where the eldest possesses superior qualifications. — l/fftllH/ca.l 

In cases where all the brothers are qualified, the eldest brother is not to 
receive the best of things Si’ofrarniK.su ’ in .studying the Veda and other 
occupations. — Asa tmtrk of respect ’--with a view to honour him, — ’some 
little thing ’ shall be given to the eldest brother. - i Itiighavananda.) 

This text states an exception to the rule regarding preferential shares. — 
(Nandana.) 

• Preferential share ’-stands for the ‘ excellent ' and ‘ particularly good’ 
and such things spoken of in the preceding texts — ( Rama e hand ra.) 

‘ Udddhra ' stands for the property that is extracted out of the partible 
property, for being given to the eldest and others. Dashasn,’ i.e , out 
of the property that may be enough for livelihood. — ‘ ;Jra/i:ar)na.si(,’ such acts 
as they are entitled to perform sampanndndin/ efficient in doing:— 
when all the brothers are such, -even though there be many things to be 
divided,— inasmuch as all the brothers are equally devoted to their duties;— 
there is neither a ' preferential share ’ nor any present • as a mark of respect,’ 
But in cases where the goods to be partitioned are few, and the brothers are 
unequally equipped with learning and other qualities,— even though by reason 
of the property being just enough for their maintenance, -there shall be no ' pre- 
ferential share,’ yet ‘ as a. mark of respect,’ ' some little f/nng’maybe 
given to the eldest brother. Thus it follows that there are to be preferential shares 
only in cases where the brothers have a large property and there is inequality 
among the brothers regarding learning and other things.- .9»! t 
p. 619.1 

If the sons are all equal in the matter of learning and other qualifications, 
then there should be no such preferential share as the ' best of ten animals.’ - 
This is only illustrative ; it is reidi.v a prohibition of all kinds of ‘ preferential 
share ’ ; as is clear fi’oin the words ‘ some little thing ’ in the text ; all that 
need be given to the eldest is some little thing, ' as a matter ot respect,’ mei'ely 
for his age. In cases where there is no difference among the brotliers in regard 
to their qualifications, ‘ seniority ’ has been declared iby Manu, 9 1 23-1241 to 
be determined by the position of the mothers — i Viodthirafnakura, p. 476.1 

In this matter of ’ preferential share,’ the view of Mishra is as follows: — • 
If the eldest brother is po3ses.sod of very good qualifications he should get 
a double share :— if he posse.ss-J3 ordinaiy qualilications, he is to receive 
the ' tw’entieth part, ’ as an additional share ; otherwise onl.y some little thing 
■by way of a present.— The view of the Dayabhrign is a.s follows :— When the 
partition is among uterine and non-uterine brothers, the eldest brother with 
qualifications is to receive the ‘ twentieth part ’ :is an additional share ; if it is 
among uterine brothers only, the eldest brother with superior qualifications is to 
get a double share ; if he has only ordinary qualitication.s, then he shall only get 
something by way of present.~(Udyanirnaya, ‘9. 2—10, etc.) 
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302. 9. 116-J 17.] (A) i 

(B) 3irt^sg:|# ti 

qqiifvii f |53^s: gg>sw('sf aeftsgsi: i 
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After the preferential share has been extracted, equal 
shares shall be allotted. But if no preferential share has been 
extracted, the allotment of shares shall be in the following 
manner :— The eldest shall take one share in excess (i.c., two 
shares) ; the one younger to him, a share and a half ; and the 
younger ones, one share each : such is the settled law. -(Manu, 
9. 116-117.) [Quoted in Smrtidmndrika, p. 620 ; Mitaksara, 
p. 622 ; Vivadaratnalcara, p. 478 ; Parasharamadhava, p. 334 ; 
Dayabhaga, pp. 37-38 ; Viramitiodaya, p. 561 ; Vyavahdra- 
mayukha, p. 97.] 


Notes 

(A) ‘ Extracted ’—set apart ‘ addhara ’—preferential share ; — ' equal 
shares shall be allotted out of the property that remains after the extrac- 
tion. — (B I If no preferential share ha.s been set apart, the allotment of shares 
shall be in the following manner : — The eldest brother shall take ‘ one share 
in excess ’ of his own ; that is, he shall take two shares ; — the brother next 
to him shall have ‘ a share and a half’ the younger ones,’ born after 

the second brother, shall receive ‘ onr sfta»T cacft ’—nothing more nor less.— 
(Medhntithi.) 

(A) ‘ Equal shares ’—in the property remaining after the preferential 
shares have been extracted. (Bi ‘ If no yre ferentiul share has been 
extracted,’ — somehow, by reason of the father or some one else being 
unwilling, — the allotment ot shares shall be as follows ‘ one share in excess,’ 
— i.e., two shares. — The younger— next to him- shall have a share and a 
half others shall have equal shares. — This shall be so when all are possessed 
of equal qualifications. — iSaronjiuinarhyaiia. ■ 

(A ) What remains of the property after the extraction of the ‘ twentieth 
part’— shall be assigned in equal shares to the brothers. — (B) If the twentieth 
part and other preferential shares are not extracted, then the allotment of 
shares shall be as follows : — ‘ one share in excess,'— i e., two shares— shall be 
taken by the eldest son ;— the one younger to him shall receive ‘ a sAare and 
a half’ the younger ones shall receive one share each.— This applies to cases 
where the eldest and the one next to him are possessed of specially high quali- 
fications in the way of learning and the like, and the younger ones are without 
any such qualifications. — (Ifullii/cu ) 
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{A.) ‘ Samiiddhrtoddhare ' ~ln the property left after the preferential 
shares have been extracted. (Bi Where no such has been extracted, then the 
following shall be the allotment: ‘ one share j n excess ’—two shares . — ‘A 
share and a half.' — This shall be so when the eldest and the one next to him 
are superior in regard to learning, etc., and the younger ones are devoid of all 
good qualities.—' Tatonvjttk ' — one next to the eldest. — Besides these two, 
all the rest shall have equal shares. — [Raghavananda .) 

( A I After the preferential shares have been extracted, of the rema.nder, 
equal shares shall be allotted — (B) This second alternative implies that the 
preferential shares are not obligatory. The eldest shall have two shares ; the 
one next to him shall have a share and a half ; the younger ones shall have 
one share each. —This applies to case.s where the eldest brother possesses very 
superior qualifications.— (iVoKff oho. ) 

(B) If no preferential .share has been extracted, the allotment shall be as 
fo'lows ‘ owe share in e.vcess,’ — i.e., two shares.- \RTimachandra.) 

(A) What remains after the extraction of the preferential shares shall be 
divided equally. — (B) Oi, even without extracting any preferential shares, there 
may be unequal division : ‘ one share in excess,'— i.e., two shares.- (Smrti- 
ehandrika, p. 620. ) 

( B) The eldest has two shares ; the one next to him has a share and a half ; 
the younger ones have one share each. 'This is an unequal division even without 
preferential shares.— (A/t<3/i:?ana, p. 622.) 

(B) ' Owe share in excess,' — i.e., two share.s ;- the one next to him shall 
have a share and a half ; those younger to him are to have one share each ; — 
this shall be .so when no preferential shares have been given. This applies to 
cases where the eldest brother and the one next to him are endowed with very 
superior qualities and learning, while the others are without any special 
qualifications. The preferential shares— in the shape of the twentieth part 
and the rest— are given when all the brothei-s are possessed of good qualities 
and conduct, and there is no difference anio.rgthe-n on this score.- ( fiyada- 
ratnokara, p. 478.) 

303. 9. 156-157.] (A) ^ smi; g^i 

(B) g i 

H?qt 5imT: Hflkn: gqqtH 

(A) All the sons of twice-born men, born of wives of the 
same caste, shall divide the property equally, after the others 
have given to the eldest a preferential share. — (B) For the 
Shudra has been ordained a wife of his own caste only, and 
no other ; and all the sons born of her shall be entitled to equal 
shares, even if there be a hundred sons.— (Manw, 9. 156-157.) 
[Quoted in Smrtitattva II, p. 193 ; Vivadaratnahara, p. 532.J 
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Notes 

See II, 221, and 310 ; also II, 223. 

Whether the wives belong to the ‘ same caste ' or to different castes, it 
is only the Shudra son that has been precluded from inheriting all kinds of 
property ; hence what is assorted here must be understood to apply to sons of 
the twice-born castes. Thus the .sense is that if a Brahrna^a has no son 
by his Prahmana wife, his son.s born of the other wives, shall inherit his entire 
property. —The text cannot mean that ‘ after the preferential share has been 
given to the eldest brother, all the sans born uj' different castes shall divide 
the property equall n~-\v\th those ‘ born of the same caste ’ ; — as this would 
be contrary to what has gone in Manu, 9. 163 : ‘ CAaf in'Oriis/ian, etc.’, where 
each son of the lo\vcr caste has been assigned one share less than that of the 
higher caste.— It has been argued that—'* This equality would be right in a 
case where the sons of the wife of the same caste arc devoid of qualities ; while 
those of the lowo]' castes arc highly qualified.’ — This, however, is not right ; 
because it is the cante of the son that is the most important factor ; and it has 
been held that as soon as a son is born of a wife of the same caste, he becomes the 
owner of the entire property. —Thus the rule on the subject should be that when 
there are no sons of the wife of the same caste, even those sons that are born 
of wives of different castes should give to their eldest brother of the same caste 
as themselves, a pi-eferential share and divide the rest equally.— (B) for the 
Shiidra there is no irregular wife of the ‘ ascending ’ degree.— {Medhatithi.) 

( A j There is to be a preferential share only in case he belongs to the 
same caste as the father, not otherwise. —iB) They shall have equal shares, i.e., 
there will be no preferential shares. — {Siruajhanarayaiia.) 

(A) For twice-horn men, if sons are born of the .same caste as themselves 
they shall give a preferential share to the eldest and then divide the rest 
equally with the eldest.— (B) For the Shudru there can be only one wife, of 
the same caste as himself,— no other, either of a higher or a lower caste ; — 
the sons that are born of that wife— even though they be a hundred,— shall 
all have equal shares, and no preferential share shall be given. --(A7iilfi/ca.) 

(A) This applies to cases where the sons possess no special qualifications.— 
{Rdghauananda . ) 

(A) This lays down the method of division among sons belonging to the 
caste of their mothers, but to castes different from that of the father. — 
(Nundan'i.) 

(A) The ‘ tivice-born’—Brahma'tas, A jdffj'iyas and Vaishyas . — 
Having given to the eldest -belonging to the highest caste —the preferential 
share— in the shape of the best thing among all the chattels,— the other brothers 
shall then divide the properly equally. —(B) They shall all receive equal 
shares. — (Ham achandra. ) 

For the sons of the Shudra, there is no preferential share.— (A'Wi fifattro 
II, p. 193.) 

In a case where twice- born men have several sons born of several wives 
of the same caste as themselves,— or several sons born of several wives not 
belonging to the same caste as themselves, — something shall be given to the 
eldest brother as a preferential share, and the rest shall be divided equally 
among all.— ( Vivddaratnalcara.) 
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304-. ] ^«i ^rramt i s[4?r f^33^g> 

neqjT^q 1 

Then follows partition of inheritance among brothers : 
The eldest shall take two shares, and of cows and horses, the 
one-tenth ; goats and other animals and the house shall go to 
the youngest ; and articles of iron and household requisites go 
to the middlemost. - ( Vasutha.) [Quoted in VivWiaratnUkai’a, 
p. 479.] 


Notes 

[See also Ch. II, Sec. 275.) 

‘ Dvyamsham ’—Two shares ; the eldest brother shall take. — ' one- tenth,’ 
— i.e., of ten cows and ten horse.s, he shall take the best— one of each —This text 
of Vasistha applies to cases where the eldest brother possesses specially high 
qualifications, and the others only ordinary ones. — ( Vivailaratnakara, p. 479.) 

305. hwt 

One bullock in excess shall go to the eldest ; one out of 
sixteen bullocks to the eldest .son born of the seniormost wife ; 
or it will be equal between the youngest and the son of the 
seniormost wife. '•.Gmitamn..') [Quoted in Vivadaralnakara, 
p. 474.1 

Notes 

' Jye^ihah,’ meant here is the .son born of the juniormost wife, hut before 
all other sons, according to Manu (9. 122-123) ; — ‘ Jyai^thineya ’ is the eldest 
son born of the seniormost wife ‘ Samadhn,’ equally. This applies to cases 
where all the brothers are- possessed of equal qualifications.— ( Viradarofna- 
kaTfi, p. 476.) 

306. I 

One bull in excess should be given to the eldest ; the 
house to the youngest- -{Skaiikha-Likhita.) [Quoted in Vivdia- 
ratnakara, Tp. 475.] 


Notes 

Here also the ‘ eldest ’ —should be taken as the son of the juniormost wife, 
(but born before all other sons)— according to Manu.— ( Vivadaratnaleara, 
p. 475. i 
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307. *13 9. 122-123.] 5^S(«ir ^ I 

jb 4 a5i I^Min: =5^: ^str^r ^rt?! i 

1*- ^ I 

«fi)ft^!n;if ??rfii5cr: ii 

(See next section— 9. 124.) 

In case the younger son is born of the senior wife and 
the elder one of the junior wife, how would the partition be 
made ?— If such a doubt arises, the son born of the senior 
wife shall take one bullock as hi.s preferential share ; the other 
bullocks, which are not so good, shall go to those w^ho are 
junior to him on account of the position of their mothers. — 
{Manu, 9. 122-123.) [Quoted in Vivadaratnakara , p. 473.] 


Notes 

‘ Senio7' wife’— the wife married first; — ‘ Ju7iio)- wife,' one married 
later,— As between the sons born of these wives, the question arises whether 
‘ seniority ’ shall be determined by the order in which their mothers have been 
married, or by the order in which they were themselves born.— The answer 
is given in the second verse.--' furvajali,’ ‘ e.ldcr,’ is one born of the ' i)u7-va,' 
the senior wife, though himself younger in age ; he is entitled to one excellent 
bullock ; the other bullocks that there may be, whiuh are 'not no good, shall 
be allotted to the other several brothers, one to each, Hence the preferential 
share for the son of the seniormost wife consists of the best bullock ; the 
superiority of his share consisting only in the gualitg of the bullock, not in the 
number. Tadunaiiam,’ ‘ those junior to him,’ i.e., to the said eldest 
son,— • on account of the position of their mot/ici-s,’ ■i.e., according to the 
order of the marriage of their mothers. Thus seniority among sons is deter- 
mined by the seniority among their mothers, and not by their own ages. — 
{Medhdtithi.] 

‘ KanisUiali ’—younger in age. — ‘ Ekam ’—superior — ‘ vildhuram,’ in 
excess,— ‘ Piirvujah,’ the brother younger in age (but ‘ senior Tata/i 
apare'ajijPslhavT^dli,’ bullocks not taken by the ‘eldest ’ goto ‘ tadunandm,’ 
those younger -in age, to the sons of the junior wife (?). in accordance with 
the seniority among their mothers. That son also whose mother is senior is to 
have an additional bullock, but this shall be inferior to the aforementioned 
bullock ; one inferior to the second to the son of the next junior mother and 
so on, to the son of each succeeding junior mother. In this manner the preferen- 
tial share being given to all these, the remainder shall be divided equally among 
the sons. — {Saroaj handl’d gaua.) 

The question being— How will seniority be determined in a case where the 
son born of the senior wife is younger in age ? That is, will seniority among the 
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sons be detelrrained by the order in which their mothers may have been married 
or by the order of their birth ?- -The answer is provided in the second verse — 
The ‘ DTirnajali,’ i.e., the son boi'n of the senior wife, even tliounh young;er in 
age— shall take one bullock as the pteferential r.hare. The other superior 
bullocks [the reading, under this explanation would be ‘ .iye/;lhavr.^ah ’ instead 
of ‘ aiye^Uiavritalj ’ ] that may he there— besides the heal already allotted, — one 
of these goes to each of those sons who are 'junior ’ to the aforesaid son of the 
senior wife. So that seniority among the sons is to be determined by the order 
of their mother’s marriagi!.—(KiiUuka.) 

The question being - among the sons of several mothers, is seniority deter- 
mined by the order of their mother’s marriage, or by the order of the sons’ 
birth ?— the answer is given in the second verse — ‘ Piirvajah,’ i.e., the 
son born of the .senior wife. — The other sons shall receive one each, of the 
bullocks that ai-e not .so good as the one alroady allotted. The reason for this 
lies in the fact that the latter sons are regarded as junior by reason of the 
marriage of their mothers being later, (htayhavanunitu.. i 

The que.stioii is —will partition proceed on the basis of the seniority of the 
mothers’ or on thatof the age of the sons?— The answer is that the ‘ 1‘urvajaU,’— 
i.e., the son born of the junior wife, before all the other sons— shall take one 
bullock. The other bullocks, not so good as the one allotted to the eldest,— and 
which must be at least three— go to those junior to that eldest ; the allotment 
being made on the basis of their mothers.— (Min citrn a.) 

(ii) When the son, younger in age, is born of the senior wife, and the one 
elder in age is bora of the junior wife, - or (6t a DrShmana having a JJrahmaua 
and a. K'fuUriya wife, and the son, younger in age, is born of the 
wife, and the one elder in age is born of the K^at,trii/a wife . — ' Pnrvajali,’ 
born of ihe senior v/ifo or ot the junior wife {">).— {HUmachinidni.) 

The question propounded here is in reference to a case where there are 
several sons horn of mothers belonging to tlie same easte as the ‘ eldest ’ ; 
. because the question of partition among sous born of mothers of ditferent castes 
has been dealt with by Manu later on.—Tlie term ‘ purvajah ’ here stands for 
the son who is born of the senior wife, but is younger in age ; as is clear from the 
fourth line. The othei' bullocks, besides the best allotted to the ‘ eldest, ’ — 
‘ which are not so good,’ — belong to those who are junior to the said ‘ eldest,’ — 
i.e., those who are born of mothers junior to the mother ot the ‘ elde.st ’ son.— 
(Vivadaratnakani, p. i'Vi.) 

308. 9. 124.] [o.l, J 

: [v.l, w*? ] I 

fffi: it 

The elder son born of the senior [v./., junior] wife may- 
take fifteen cow.s with a bull as the sixteenth ; the others may 
take the rest according to the position of their mothers ; such 
is the settled rule, - (Manw, 9, 124. ' [Quoted m Viv'adaratna- 
kara, p, 473.] 
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Notes 

This verse puts forward another alternative regarding ‘ preferential shares’ 
in the case of sons spoken of in the preceding verses. —If the elder son is born of 
the junior wife {reading ‘ ajyeelhayuin,’ ‘ junior wife ’), he shall take fifteen 
cows and a bull as the sixteenth . . . The ‘ others ’ the remaining sons, shall 
take the other cows, ‘according to the position of their mothers,’ i.e., 
he whose mother is senior shall take a better cow than the one taken by him 
whose mother is junior. - Or the verse may be taken as laying down an additional 
‘preferential share’ for ‘ the son born of the senior wife,’— in addition to 
what has been laid down in the preceding verses. In this case the reading 
would be ‘ jj/estAiij/a 1 ) 1 ,’ ‘senior wife.’— These two verses are purely declama- 
tory (not mandatory) ; the finallj’ .settled rule i.s the one laid down in Manu, 

9. 125. —{Medhatithi.) 

‘ J-yS^thayam ’ — the wife married first. — • I't ^ithhaeodasham’ (v.l., 
for ‘ vr^abhasodaidh ’) is that herd of fifteen cows of which a bull is the 
sixteenth ’ ’—other than the elder .son,— shall eacli take a good 

bull, ‘according to the seniority among their molherw.’ — {SJurrajhanara- 
yaoa.) 

The son born of the wife married first, who is also the eldest among the 
brothers in age, shall take those fifteen cows of whom a bull is the sixteenth, 
i,«., he aliall receive fifteen cows and a bull. The other sons, born of several 
mothers, shall divide among themselves the rest of the cows and bulls, in 
accordance with the position of their mothers in relation to the senioimost 
wife.— (AiiWiilca.) 

The son who is eldest in age and also born of the seniormost wife shall 
receive fifteen cows and a bull.—’ Uvaniiitrlah,’ according to the order in which 
their mothers were married.— ‘A'Aejo/i,’ the others born of the junior wife of 
the same caste as the husband, shall take their share ‘ bhdgatn ’ being under- 
stood.— (fJopharunando. ) 

' Vr^abha^odasah ’ — those cows of whom a bull foi’ms the sixteenth; — 
This preferential share being due to him on account of his extreme affinity (to 
the father) due to his belonging entirely to the same caste. — ‘ S/iffo/),’ the other 
sons, —by reason of their mother being junior, — shall each take one bull, not 
so good as the one taken by the eldest.— This view' that Manu has set forth is 
that of other people ; his own view that seniority among sons is always based 
upon age, is declared in 9. 125 so says- the author of the Prakdsha. — 
Halayndha, on the other hand, has explained these texts (1*22—124) as 
follows (a) ‘ In a case where a younger son is born of a senior wife, and 
the elder of a junior wife, the elder one born of the junior wife shall take 
an excellent bullock as his preferential share ; the other bullocks, which are not 
so good, shall be given, one each, to the other sons, who are junior to the afore- 
said son,— the quality of the bullocks given to each depending upon the po.sition 
of his mother among the wives (122-1231.— (i) When, however, the son bom of 
the senior wife also happens to he the eldest in age, then he shall receive fifteen 
cows with a bull as the sixteenth ; and the other sons shall each receive as his 
preferential share one bullock, according to the position of their mothers. 
{l2A).—(Viv(idaratnakara, pp. 473-474.) 

F. 47 
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When the property is being divided, they shall give to 
the eldest brother the best or the strongest, of the herd of 
cattle, — as also the Deity and the house ; the other brothers 
shall go out and build there. Or the best part of the house 
shall go to the eldest, and the others to the other brothers 
in due order.— (Harlta.) [Quoted in Vivadaratnakara, 
p. 471.! 


Notes 

‘ Ekadhanam ’—the beat of the property Deiti/,’ the image of Visriu 
and other deities ; gi7i am,’ the ancestral house ;~7UfA:?-amya kitryh,’ 
’ shall go out and Imild ’—other houses for themselves. —In case it be found 
impossible for the other brothers to go out and build other houses, the 
dak^iua, i.e., the best part of the house shall go to the eldest.—’ In due order,’ 
i.e., the middling part to the middle brothers, and that still inferior to the 
yoxmgeat.—Harihara, however, taking ‘ devaid-gyham ' as a compound word, 
has explained it as ‘ the pavilion for the worshipping of Durgk and other 
deities, ’ and taken the text to mean that this pavilion being given to the eldest 
brother, the other brothers shall build other pavilions.— {Vivadaratnakara, 
p. 471.) 

310. 28. 5—10.] f¥Jlil^»TTn> 

The twentieth part shall go to the eldest ; also a pair 
(of cows), a chariot along with an animal with two rows of 
teeth, and a bull. The one-eyed, the old, the hornless, the 
tailless, shall go to the middlemost ; (even) if they are more 
than one. The ewe,. grains and iron, a house, (a bullock) with 
a cart, and one each of the quadrupeds shall go to the youngest. 
The rest shall be divided equally.— Or the eldest shall have 
two shares and the others, one share each. -(Gautama, 28. 
5—10.) [Quoted in Vivadaratnakara, pp. 470 and 478 ; Para- 
sharamadhava, p. 334 ; Dayabhaga, p. 38.] 
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Notes 

Of the entire paternal property, the twentieth part shall go to the eldest 
brother ; also a ‘ pair ’—of cows ; — a chariot yoked to one of the ‘ animals 
with two rows of teeth,' — i.e., horse, mule and so forth,— and a ‘bull’ for pur- 
poses of breeding ; — all this shall, if possible, form the ‘ preferential share ’ for 
the eldest brother.—' Khora,’ old — ‘ kuta,’ hornless,—' va’;da,’ tailless ; such 
an animal, also one-eyed, shall be the ‘ preferential share ’ for the middle brother ; 

‘ if there are more than one ’ middle brothers, then each of them shall have 
this preferential share. — ‘ Avi.’ ewe, — ‘grain and iron’ being mentioned 
by means of a compound, what is meant is that some fitting article is to be 
given ; — ‘ house ' one house, — ' a cart ’ with a bullock yoked to it, and ‘ one 
each of the quadrupeds '—cows and the like ;— all this shall be the ‘ preferen- 
tial share ’ for the youngest. — What remains after these preferential shares 
have been given away, shall be divided equally. — In other cases also where 
even there is a gradation in the preferential shares among several brothers, 
the distribution should take place on the basis of the qualifications possessed by 
the eldest, the middle and the youngest brothers. Among the people, however, 
the ordinary practice is that only the twentieth part of the property is given 
as the preferential share to the eldest brother, in respect of his seniority,— and 
no preferential share is given to the middle or the youngest brother.— (Vivada- 
ratnakara, pp. 470-471.)—' Or the eldest shall have two shares, etc. 
etc.’ this in cases whore the eldest brother is possessed of very superior quali- 
fications and the others have no qualifications.— (/6id., p. 478.) 

The meaning is as follows— out of the entire property of the father, the 
twentieth part shall be given to the eldest brother.— ‘ Pair,’ of cows. — 

‘ animals with tivo rows of teeth ’—such as horses, mules and asses ; a 
chariot yoked to one of these animals. — ‘Khora,’ old, — ‘Kata,’ hornless, — 

‘ vanla,’ which has lost its tail ; no animal being specified, either a bullock or 
a horse or any such animal with these qualifications shall be the preferential 
share for the middle brother.— For the youngest brother, ‘ dhdnya,’ vr'thi and 
other grains, — ' ayah ’ iron ; — one quadruped — bullock and the like — yoked 
to a cart shall be the preferential share for the youngest brother —(Par o- 
sharamadhava, pp. 334-335.) 

‘ Pair ’ — of goats or such animals ; — ' animals ivith two rows of 
teeth’ —such as horse and the like, —a chariot yoked to it ; — ‘ Govr^ah,’ i.e,, 
a bull with a cow ;— all this for the eldest • Khora,’ old, -- ' Kiita,’ dwarfish, — 
‘ra'jria,’ with deformed tails these shall go to the middle brother,— if there 
are several such animals. — The ‘ ewe ’ and the rest shall go to the youngest. — 
‘ The rest shall be divided equally,’- -Uaving declared all this, Gautama has 
laid down ‘ two shares ’ for the eldest brotiiei.— (Day abhaga, p. 38.) 

311. ] (A) Squirt i 

(B) i 


(A) For all equal (middle) sons, the middle heritage is 
intended (B) to the eldest, if righteous, the tenth part shall 
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be &ssigneA. — ( Devala ) [Quoted in Viv’diaratnakara, p. 472 
Vivadachintamani, p 201. J 


Notes 

‘ Madhyamo dayah,‘ ‘ middle heritage,’ ?.e., the twentieth part of the 
property.— According to Haldyudha and PUrijata, this is to be given when 
the elde.st is ‘ equipped with the Veda ’ and the others have no special quali- 
fications. -According to others, however, the meaning of the first part (A) of 
the text is that when the eldest is equipped with the fires and the Veda, and the 
others also are possessed of special qualifications, then the eldest is to get the 
‘ tenth part, ’ and each of the others is to get the middle heritage, i.e., the 
‘ twentieth part ’ ;--and the meaning of the second part (B) is that when 
the eldest is equipped with the fires and the Veda, and the others have no 
special qualifications, then the eldest receives the ' tenth part, ' and among the 
other unqualified brothers, the ‘ fortieth part ’ of the property is to be divided.— 
(Vivadaratnakura, p. 472.) 

This applies to cases where the elde.<;t brother is equipped with the fires 
and the Veda and the others have no special qualifications such is the view of 
Halayudha PTtrijala. ■ (VicaduchinlTima'^i, p. 201.) 

312 . ^ sticTi: gar fgsirRjjrji: i 

Among the sons of twice-born persons, born of wives of 
the same caste, they shall give to the eldest a special share 
and the rest shall divide the property equally. — (Brhaspati.'^ 
[Quoted in Dayabhaga, pp. 42-43.1 


Notes 

See II, 221 and 301. 

The ‘ special share ’ in the shape of the ‘ twentieth part ’ of the property 
is to be given also when the division is among uterine and non-uterine brothers ; 
the present text states clearly that this special share is given when the division is 
among sons born of seoeral ivirea of the same caste ; when the division is among 
uterine brothers only, then the ‘ senior ’ brother gets a further advantage in 
this that he gets two shares instead of one. — (Ddyabhutja, p. 43. i 

313. ] (A) g^T: I 

(B) II 

All the sons are entitled to receive their father’s property, 
according to their proper shareii ; any one of them who is 
endowed with learning and righteou.s conduct deserves to 
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receive more.— (Brhaspati.) [Quoted in Smrtichandrika, pp. 
616, 618, 713 : Vivadaratnakara, p. 484 ; Vivadachintamani, 
p. 201 ; Vivadachandra, 20. 2, 2 ; Smrtitattva II. p. 164.] 


Notes 

(A) The meaning is that the sons are equal sharers in the property as well 
as the debts of the father. — {Smrtiehandrika, p. 616).— If the sons of a father 
are not ‘ outcasts ’ or under other disabilities, —and they are all equal in the 
matter of learning and other qualifications,— they shall share the property 
equally ; (B) but in case there is inequality among them, then, one who happens 
to be endowed with learning and other qualifications shall ‘ receive more,' 
either through a ‘ pi-eferential share ’ or through ‘ unequal division.’ — (Ibid., 
p. 61(i). 

Excessive shares shall be given to the eldest or other brothers only when 
they are possessed of superior qualifications.— ( Virorfoci’jandra, 20. 2. 2.) 

Here Brhaspati points out in what cases the ordinary rule of equal partition 
is departed from. — (Smrtitattva II, p. 164.) 

314. i i 

The eldest bfother shall take one out of ten ; the others 
shall divide equally, — (Baudkayana.) [Quoted in VlvSdackintU- 
mani, p. 200 ; VibhUgaaara, 3, 2-6.] 

Notes 

This rule applies to cases where the eldest brother is possessed of very 
superior qualifications ; the ‘ twentieth part ' being given to him when his 
qualifications are only a little better ; and in cases where his qualifications 
are equal to those of others, he shall get only some little thing as a present 
to satisfy him.- ( Vivddachintama'ji, p. 200.) 

315. i 

If some of the brothers have died before partition, their 
sons— equal or unequal in number— have been declared to be 
entitled to receive their father’s shares.-- (Brhaspati.) [Quoted 
in Smrtichandrika, p. 646 ; ParUsharamadhava, p. 337.] 


Notes 

This text sets forth the corollary that follows from the general rule that 
‘ shares shall be allotted according to the father’s.’— ‘ Tnipwiroli,’ the sons of 
each of those brothers who have died (before partition ), — ‘ visamasamah,’ 
equal or unequal in number, —the number of the sons of one brother being 



374 


CHAPTER II 


larger or smaller than, or equal to, that of those of the other, — reseive only 
the shares of their respective fathers. That is to say, one of the dead brothers 
has one son, another two, and a third several,— in this case, just as the one son 
shall receive his father’s share, so will the two together receive their father’s 
share, and so will the several sons together receive what would have been the 
share of their father. — {Sttirtichandrika, p. 646.) 

Though grandsons, from their birth, have a claim upon the grandfather’s 
property which is equal to that of their father, jet whether they be one or two 
or three or four, they receive only the one share that would have been their 
father’s. — {Parasharamadhava, p. 337.) 

316. ] (A) 3^BiJir?r)sMT 

[v.l., WBW 3 ] I 

wfnsft er«iT ii 

(B) 3 q^fr: ii 

(Al To the eldest, more shall be given ; fo the youngest, 
less[v.l., to the superior, some good thing] ; the others shall 
be equal sharers ; as also the unmarried sister.— (B) The same 
shall be done in the ease of legally soif-6ortt sons.— (Narada.) 
[Quoted in VivadaratnUbxra, p. 479 ; VivUdachandra, 19. 2—7 ; 
Viramitrodaya, p. 561.] 


Notes 

(A) The author of the Prakashahss read, ‘ shre^^kaya tu varah smrtak ’ 
in place of ‘ Kaniijthayavarai} smrtfth’ and explained the first line to 
mean as follows ; — First of all ‘ more ,’ — i.e., two shares— shall be given, 
to the eldest brother ; then to one who may be ‘ sfireyfAo,’ ‘ superior,’ — 
i.e., specially efficient in household-affairs,— ' rora ’ — ‘some good thing,’ 
shall be given.—' The unmarried sister also,’ shall be an equal sharer. — 
This is the rule applicable to the case of ‘ legitimate sons ’ ; the same is made 
applicable in (B) to the case of ‘ soil-born sons ’ also, provided that these latter 
are ' jatsqu dharmatali,’ ' born legally,’ t.e., born of a soil (wife) made over 
by the husband, suffering from impotence or other disabilities, to a sakulya. - 
It might be urged against this that, inasmuch as there can be only one 
‘ legally born ’ — soil-born son, the present rule could not apply to his case. — 
But the answer to this would be that the rule will apply to cases where there 
are ‘ soil-born ’ twins.— I Vioadaratnakara, p. 480.) 

Here NSrada speaks of an unequal division, without a ‘ preferential 
share.’— (Viramitrodaya, p. 661.) 
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One who is senior in regard to birth, learning and other 
qualifications should receive two shares out of the inheritance ; 
the others should be equal sharers ; the former is like a father 
to these. — {Brhaspati.) [Quoted in Smrtichandrika, p. 620 ; 
Vivadaratnakara, p. 480 ; Vivadachintamani, p. 201 ; Vivada- 
chandra, 20. 2-4 ; Parasharaniadhava, p. 335 ; Dayalhaga, 
y. 42 ; Viramitrodaya, p. 569 1 


Notes 

This text lends support to the view that ‘ seniority ’ does not mean older 
age only, but also superiority in regard to learning and other qualifications. — 
{SmTtichandrikd, p. 620.) 

Here Brhaspati explains to what sort of ‘ eldest ’ brother excessive shares 
are to be given.— ( Vivadaratnakara, p. 480.) 

This rule applies to cases where the eldest brother is possessed of every 
superior qualification and is able to protect his brothers like a father.—! Vivdda- 
uhintamau i, p. 201.) 

This shows that a brother is not to be regarded and treated as ‘ eldest ’ 
only because of his being eldest in age. — (Vivadachandra, 20. 2—4.) 

The eldest brother is entitled to ‘ two shares ’ not only by virtue of his 
being senior in age.- The title to ‘ two shares ’ cannot be regarded as referring 
to such property as the eldest brother may have acquired by himself ; as in that 
case, there would be no point in the mention of ‘ learning and other qualities.' 
This rule regarding the ‘ two shares ' applies to only those cases where the 
division is among uterine brothers ; where the division is among uterine and 
non- uterine brothers, the ‘ eldest ' is to receive only ‘ the twentieth part ’ as his 
preferential share ; as has been declared by Brhaspati, in the text—' Samavar- 
iiasu ye jatdii, etc.’ — ( Dayabhaga, p. 42.) 

318. ntan 28. 11 — 13.] 

Let them each take one kind of property, according to 
seniority, what they desire, — ten head of cattle ; but no one 
shall take ten one-hoofed animals or ten slaves. —((rattfawo, 
28 11—13.) [Quoted in Vivadaratnakara, p. 479.] 


Notes 

‘ Ten ’—animals of one kind, — each elder brother shall take—' one-hoofed 
oMimaZs ’—horses and the like bipeds,’ women, (slaves) ; from among 
these two classes, they will not take ten —This rule applies to cases where there 
is much wealth and all the brothers are possessed of equal qualifications.— 
( Vivadaratnakara, p. 479 ) 
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319. fraft ^g«(tfnr ijts?^i5j{3^i 

3^8f?r7 I 

On the death of the father, among sons, the eldest son shall 
Teceive either a cow or a house or a goat or a sheep respective- 
ly, according as he belongs to one or the other of the four 
castes. — (Baudhaijana.) [Quoted in Vivadaralnakara, p. 472.] 

Notes 

This applies to cases where the eldest brother is possessed of poor 
qualifications.— (Vivadai-at»iSA-a>-a, p. J72.t 

320. »nn^«i'T: i 

The preferential share shall be allotted in accordance with 
the relationship of each of the mothers -.'(Jawfama.) [Quoted 
in Vivadaratn&kara, p. 475.] 


Notes 

The meaning is as foliows In a case where there are several wives 
belonging to the same caste, and each of them has an equally large number 
of sons,— as it would be impossible to make a division of the property in refer- 
ence to each of the numerous sons, — the division shall be made in reference to 
their mothers : and in each group made up of the sons of one mother, the eldest 
shall receive the preferential share in the shape of the ‘ twentieth part ’ of the 
property. This is what has been declared by Brhaspati in the text—' Yadys- 
kajdta bahavah samdnd .jdtcsaiikhyaya sapalndstalrvibhaktavyam mdtr- 
bhaglna dharmatah.’ — (Vivddaratiidkara, p. 476.) 

321 . II, pp. 36-37.J (A) — ' 

I I 

(B) 

wm fig; — 

(C) 

g'rKSPKt? =*1 — 

nlitfsES 
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(D) 3^0: 

^rr i efihi'^i?: ?i^'' 

gft^cT i. ^iT sqi^j’ji^n I 

(A) Among sons of the same mother, there shall be a 
preferential share for the eldest : goats for the Brahmana, 
horses for the Ksattriya, cows for the Vaishya, sheep for the 
Shudra — Among the animals, the one-eyed shall go to the 
middle brother, those of variegated colours shall go to the 
youngest. — (B) If there are no quadrupeds, the eldest shall 
take one out of every ten articles of the same category, with 
the exception of gems, — such is the division according to 
Ushanas. -(C) From among the personal belongings of the 
father, the conveyance and the ornament shall be the share 
of the eldest ; bedstead, set pearls and articles of bell-metal, 
of the middlemost ; black grain, articles of iron, household 
requisites and bullock-cart, to the youngest. - All other articles 
taken together— or each class of articles taken separately, — 
shall be divided equally.— (D) If the eldest is devoid of manly 
qualities, he shall receive only a third part of the preferential 
share allotted to the eldest ; if he is addicted to unrighteous 
ways or omits to perform his religious duties, then he is to 
receive only a fourth part ; if he is a libertine, he shall forfeit 
the whole. — The same rule applies to the middlemost and the 
youngest (in regard to their preferential shares) ; if either 
of these are possessed of manly qualities, he shall receive half 
of the preferential share allotted to the eldest (and forfeited 
by him). -(A?’t/ias/;asira II, pp. 36-37.) 

322. i 

The learned should increase the value of a man’s share 
in proportion to his employing the wealth obtained by partition 
in the performance of sacrifices. — (Katyayana.) [Quoted in 
Smrtichandrika, p. 618 ; Parasharamadhava, p. 335.] 

Notes 

A distinction is made in the allotment of shares on the basis of the person's 
adherence to his duties, and also on the value of the property to be given. — 
{SniTtichandrika, p. 618.) 

F. 48 
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823. g?H!r ] ctm 1 

5P3i 'IK *i ff^er ^nKHi^it sehw^ih ii 

] 5i«iT ^^lg5I^«^I^v^^5Rr gi i 

«jn% II 

The remarriage of the woman already married, the pre- 
ferential share for the eldest, cow-killing, recourse to the sister- 
in-law, and recourse to the water-pot, — these five should not 
be done in the Kali-age. -(Piirawa.) ‘Just as the practice of 
Niyoga and the killing of the Anubhandhya cow, so also 
partition with preferential shares, is not followed at the 
present t\me.—{Sa'iJgrahakara.) [Quoted in Smrtichandrika, 
p. 620 ; Viramitrodaija, p. 564.] 


Notes 

• Preferential ehare for the eldest ’ -on the ba.sis of age or learning 
and sucli other qualifications.—* Cuw-kiUing,’ a.s nait of the Anvhandhya 
rite.—* Water-pol ’—taking of the water-pot by tho householder.— Though 
the practice of allotting preferential shares is sanctioned by the texts, it is for- 
bidden for the present ago and is not adopted by cultured people. — {Smrti- 
chandriko, pp. G20— 62?. ) 

‘ Rsynarriage, etc.' - ‘ Niyoga ’ — having recourse, with the permission 
of elders, to the widowed sistei'-in-law, or to one betrothed to a man. — 
‘CoiL-killing,’ the rite of killing the AwhundliyH cov/ dedicated to Mitra- 
Varuna —{Vlramitrodujo, p. 5(i4.) 

824. RK fi, 2 1 3.] ’ffci vrmg; i 

^TS3^; fqqfHsqa ^TSlfwr; 11 

If an eldest brother, through avarice, defrauds the younger 
ones, he shall lose his ‘ seniority ’ and his share and shall be 
punished by the king.--'i)/a.nw, 9. 213.) [Quoted m Mitalcsara, 
p. 672 ; Vivadaratnakara, p. 478 ; Vivadachintamani, p. 200 ; 
Parasltaramadhava, p. 38.3 ; Viramitrodaya, p. 706 ; Vyava- 
hat'amayvkha, p. 131] 


Notes 

* Defrauds ’—cheats them out of their share in the property ; as also of 
the rewards and honours that may be conferred by the king . — ' Loses his 
seniority, '—is to be treated as an ordinary * kinsman ’ [i.e., he shall not 
be obeyed and respected like the father— says Medhatilhi on Mauv, 9. 110 ; 
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this, however,- does not preclude all that is due to him as the eldest brother. He 
loses also his ‘ share, ’ — i.s,, the preferential share due to him as the eldest 
brother.—' Punished,’— as no special form of punishment has been prescribed, 
the man shall be reprimanded, or censured, or fined, in accordance with the 
exact nature of his offence.— (McdAafif/u'.) 

‘ VinikurvTia ,’ — tries either to deprive the.-n of their share or to de- 
crease it.- ‘ Ajye^Uiali,’ not entitled to be respected lilie the eldest brother. — 
Inasmuch as the text specially mentions the ‘ eldest, ’ if the younger brothers 
were to covetously behave in this manner, they would not lose their share.— 
{Sarva..jnandra yana. ) 

If an eldest brother cheats his younger brother.s, he becomes deprived of 
the honour due to him by virtue of his being the eldest, as also of the pre.^eren- 
tial share ; he also becomes subject to punishment at the hands of the king. — 
IKulliilca.) 

‘ Vinikurvlta,’ turn out of the house. — ‘ AjyTtihah,’ deprived of the 
honour due to him as the eldest.—' AbhdgaU,’ not entitled to share the paternal 
property. — (Rdghavananda.) 

This text lays down the circumstances under which the eldest brother 
becomes deprived of his share. — ' Vinikurvita,’ set aside . — [R andana.) 

If the eldest brother, through avarice, oppresses the younger brothers, 
he ceases to deserve the respect due to the eldest, and also to be entitled 
to the preferential share.— (Uomac/i.a«dra.) 

In this text Manu has been understood to make the misappropriation of 
joint property an offence only for the eldest brother, not for the younger ones. 
But this is not right ; because just as it is an offence for the eldest brother 
who is in place of the ‘ father,’ so it is also for the younger ones who are in the 
position of 'sons.' This has been clearly stated in the text—' I'o vai bhaginam 
nudate, etc.’ ; where the said offence is not restricted to the eldest brother 
only. — (MiLak^ara, p. 672.) 

' Vinikurvita,’ de£iaads.—‘ Aji/efsthah,' no longer to be respected 
as the eldest. — [Vivadaratnakara, p. 478.) 

What is meant is that when it is wrong for the eldest brother, who is his 
own master, to misappropriate common property,- it is very much more so for 
the younger brothers who are dependent upon the eldest brother ; it does not 
mean that it is wrong for the eldest only. — (Parashitramadhat-a, pp. 333-384.) 

It is true that in this text Manu appears to imply that misappropriating 
of common property Is wrong for the eldest brother only,— yet what is really 
meant is that when it is wrong for the eldest brother, who is in the position 
of the father, it is much more so for the younger brothers who are dependent 
upon him. — (Viramitrodaya, p. 706.) 

The term ‘ eldest brother ’ stands for coparceners in general the 
meaning being that when it is wrong for the eldest, ho-w much more should it 
be for the younger ones t—iVyaoaharamaijukha, p. 131.) 


325. 9. 125.] siifiitif i 
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Among sons born of equal mothers,— if there is no other 
distinction, — there is no seniority on account of their mothers ; 
seniority is declared to be by birth onXy. — iManu, 9. 125.) 
[Quoted in Vivadachivtamanf, p. 200; Vivadachandra, 19. 
2-7 ; Vivadaratncikara, pp. 476-477 ; Dayanirnaya, 19. 2- 6.] 

Notes 

‘ Equal ’—of the same caste— (A/ed/iSiif/n'.) 

What is said here is in regard to saluting, etc. ; the meaning being that 
one who is senior in age is to he saluted by the junior. — (Saroajiianarayana.) 

Among sons born of mothers of the same caste, as there is no distinction 
due to difference in caste, — seniority has not been held to be due to the 
order of the wives ; only those who are senior in age are to receive the 
'preferential share.’ — Thus, inas.niuch as ‘seniority on account of mothers ' 
is found to he both affirmed lin Manu, 9. 124") and denied (in the present verse), 
this has to be taken as a case of option, — the option being determined in each 
case by the presence or absence of exceptional qualifications ; i.e., one possessed 
of superior qualifications is to be regarded as the ‘ senior.’ It is for this reason 
that the ‘ preferential share ’ has been declared to be given to the eldest brother 
only if he is possessed of superior qualifications, by Brhaspati in the text — 
‘ Janmavidy'&gu,najyi‘»lho, ctc.’—i.Eulltika,) 

In verses 122, 123 and 124 Manu has propounded the views of some people 
regarding partition ; he now (with this verse) proceeds to set forth his own 
views; and to that end he e.xplains what is meant by ‘ eldest,' ‘senior.’ 
Among sons born of mother.s of the same caste, the seniority qualifying for 
the ‘ preferential share ’ depends upon priority of birth, not upon the simul- 
taneity or sequence in the marriage of the mothers.— KullQka has called this 
a case of option; Medhatithi calls it a mere ‘commendatory declaration.’ 
In fact priority of birth is the determining lactor. — {Iiaghavdnanda.) 

This verse and the next are meant to show that the ‘ seniority ’ due to the 
brothers hold good only in regard to the partition of property, not in other cases. — 
‘ Equal mothers-,’ mothers of the same caste as the father. — INandana.) 

In a case where a man has wives belonging to different castes, the son born 
of the one belonging to the same caste as the husband is the ‘ senior ’ even 
though he may be born later. - [V ivadaehintTimai i, pp. 199-200.) 

Some people tMedhatithi' and the author of the Prakasha among them) 
have held the view that “ verses 122— 124 have stated tbe Purvapak^a vieio 
(held by othersi, and Manu has declared his own view in this verse (125) ; 
otherwise there would be an inconsistency on the part of Manu.” — But this 
is not acceptable, because it has been already explained that the diversity in 
the methods of division is due te differences in the qualifications and conduct 
of the brothers. This is also the correct explanation ; for, so long as a text 
can be interpreted as the author’s own view, it cannot be right to take it as 
representing another view. Further Laksm'idhara and also the Pdrijala 
have accepted the view that the preferential share for the younger brother born 
of the senior wife is due to him by reason of his ‘ seniority.’ — (VivddaralrCa^ 
feara, pp. 476-477.) 
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Jye^lhata,' seniority,' consists not only in being born first ; because it 
has been declared that ‘ seniority is due to qualifications and age.’~( Vivada- 
ckandru, 19.2 — 7.1 

‘ Seniority ’ among brothers rests upon the seniority of the mother ; and 
when there are several sons born of mothers of the same caste, the ‘ seniority ’ 

goes by age.-iL/o,7a)i.ir;ia?/(i, 19. 2— (i.) 

826. *Tg9. 126.] 

3t#nct> II 

In the Subrahmanija text also, the invocation has been 
declared as to be done by the son who is eldest by birth. 
Behveen sons conceived in the u-ombs as twins also, seniority 
has been declared to he dependent upon birth. — {Or, Between 
twins, seniority is determined by conception in the womb.] — 
(Manu, 9, 126.) [Quoted in Vivadaratndkara, p. 477 ; 
Vyavaharamayulcha, p. 97.] 


Notes 

This is a commendatory text, in support of the view that seniority is 
determined by birth, — ‘ Sitfira/imo ij/q ’ is the name of a text recited by the 
Chhandogas at the Jyoti^loma Sacrifice. It occurs in the ATtariiya Brlhmana, 
6. 3.— In connection with this vio.ntra, the ‘ eldest son ’ addi’esses the invocation 
to the father — ‘ I (the eldest son, naming himself) am making this offering. ’ 
Thus it is seniority by birth that is real ‘ seniority ’ ; the ‘ seniority ’ 
based upon the position of the mother is only secondary. — ‘ Between sons 
conceived as twins,’ — i.e., those that have been conceived simultaneously,— 
seniority is determined by birth.— tAfedAafif/ii.) 

This only reiterates on ritualistic grounds for what has been asserted in the 
preceding verse on grounds of reason. — {SarvajiianUraya’ta.) 

The ‘ Sulrahmanya-mantra' is addressed at the dyot^loma Sacrifice, 
for the invocation of Indra ; and this invocation is done by the ‘ eldest son ’ who 
names the father—' The father of so and so (naming himself) is making 
this offering. ’ — Between twins conceived at the same time, seniority is deter- 
mined by the order in which they are born. — The plural number in ‘ garbhe^u ’ 
is in view of the plurality of wives, — {KullTika.) 

What has been said in the preceding verse is supported by the Shruti 

also For this same reason, seniority belongs to the one born of the first 

emission of the semen. What is meant is that the son that was conceived 
through the first emission is to be regarded as the elder, even though at birth 
he may have come out of the womb later. If this were not the meaning, then 
the plural number in the word ‘ garbhi^u ’ would have no sense. — Similarly, 
where two wives have conceived at about the same time, seniority belongs 
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to the child that has been conceived earlier, not to that which may, by chance, 
happen to be born earlier,— in the eighth month of pregnancy, for instance.— 
{Raghavana-iida.) 

Betv/een twins who have been conceived at the same time. — {Nandana.) 

Betveen twins, seniority is determined by conception in the womb. - 
( Ra m achandra .1 

The ' Subrahma'ii/a ' is a mantra recited by the Chhandogas at the 
Jyoti^toma Sacrifice ; at this the invocation is addressed by mentioning the 
father by the name of his eldest son.— ( Vivadaratridkara, p. 477.) 

Manu has declared here the senioritj', between twins, of one who comes 
out of the womb first. In Pi utasiddhi and other medical works, the one 
bom later has been declared to be the elder ; so also in the Dhagaoata— 
‘ There are two embrj’os, and in delivery the order is reversed, etc., etc.,' — where 
also the one born later is declared to be the elder. But this view is unaccep- 
table, being contrary to the present text of Manu. — t Vgavaharamagukha, 
pp. 97-98.) 

327. I 

[«./., qimt: ] i 

srfaflRig ii 

Among sons born of wives belonging to different castes, — 
and between twins, - the progeny, the forefathers and seniority 
rest upon that son whose face they see first.— (£>evala.) 
[Quoted in Vivadavatnakara, p. 477 ; VivMachintamani, 
p. 199.] 


Notes 

Among sons born of wives belonging to castes other than that of the 
husband,— the ‘ saretana ’ (progeny), pitarali [the forefathers) and ‘ 
yaM ' (seniority') rest upon that son whose face the father sees first. — But 
if a son is bom, even subsequently, of a wife belonging to the same caste as 
the husband, then this son is the ‘ senior,' even though born later. — ( Vivad(i~ 
chintdma-ji, p. 199.) 
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H28. JTS 9. 118.] ^iwis 

ar^OTf'RW: I 

qflrjiT! n 


Of their own shares, each of the brothers shall severally 
give the fourth part to the unmarried girls [v.l., to the un- 
married girls of the same caste, the brothers shall each 
severally give the fourth part of his share] ; those not inclined 
to give would become degraded.— (Afantt, 9. 118.) [Quoted in 
Apararka, p. 731 ; Mitaksara, p. 665 ; Vivadaratnakara, p. 494 ; 
Vivadachintamani, p. 209 ; SmxtichandrikU, p. 626 ; Para- 
sharamadhava, p. 345 ; DdyabhUga, p. 60 ; Viramitrodaya, 
p, 580 ; Vibhagasara, 6. 2—4 ; DUyanirnaya, 21. 2—6.] 

Notes 

The term ‘ Kanya ' is, as a rnle, used in the sense of the unmarried 
girl ; in another Srnrti-text, the term ‘ anJiilkS,' ‘ unmarried ’ is actually 
used. The share therefore that is laid down .should- be taken as pertaining to 
the unmarried daughter.—' Of the same caste ’ (reading ' svabhyah svabhyah ’ 
for ‘ svebhyah svebhyah.)’ — Each of the bi'others should give to the sister of 
the same caste as himself the fourth part of his own share ; that is to say, in a 
case where the father has left several unmarried daughters, the share allotted to 
each of them should be the fourth part of the portion of the brother belonging to 
the same caste as himself. The upshot therefore comes to this that three parts of 
the property shall be taken by the sons and the fourth part by the daughters .... 
According to some people the onl.v benefit to which the girl is entitled is that her 
marriage should be performed ; as is the custom also.— But the direct assertion of 
the Sm.rti is definitely more authoritative than custom ; moreover, the custom 
referred to is by no means universal. — ^Another view that has been held is that 
the girl shall receive just enough of property to suffice for the performance of 
her marriage, and not definitely the fourth part of a share. — But this would 
make the rule indefinite ; there being no definite rule as to what is required 
for the performance of the marriage. — Then again, we have Yajhavalkya’s 
text (2. 124 > laying down that ‘ the brothers who have had their sacra- 
mental rites already performed should perform the same for the unmarried 
girls, and sisters should receive from their brothers the fourth part of their 
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shares.’— The term ‘ bhratarah,’ ‘brothers,’ in the present text has been 
taken as standing for the it tsrine brothers, as is clearly indicated by the term 
' severally.’— But if that were so, then the girl that has no uterine brother 
would have to go without a share in the property ; nor could there be any 
chance for any dowry being provided for her. — It might be argued that her 
step-brother would provide for her ; but in the absence of such a rule, he 
may not do it.— In reality, the term ‘brother’ is found to be used in the 
sense of sons of the same father, even those of several mothers. —As regards 
the term ‘ Pi t/iafc,’ ‘severally,’ in the text, — it has been added in order to 
guard against the possible interpretation that the fourth part of the share of a 
single brother shall be divided among all the sisters.— {Madhatithi.) 

The sons of the Brahmasaviife shall give to the daughters of the Brah- 
mana wife, the- sons of the Kijatirii/a wife shall give to the daughters of the 
Ksattriya wife, the fourth part of their respective shares. Even in cases 
where there are several daughters, the division shall be on the basis of the said 
principle. In a case where there are several brothers, and only one sister, 
all the brothers shall set apart for her just enough to make up for her what 
would be equal to the fourth part of the share allotted to each brother. — 
(Sarvajhatiirayano.) 

If there are four brothers belonging respectively to the four castes, Brah- 
mana, Ksattriya, Vaishya and Shudra, — and they have inherited the property in 
the proportion laid down in Manu (9. 163), — each of them shall give the fourth 
part of his share to the unmarried sister belonging to the same caste as himself. 
That is to say, each brother shall give to his uterine sister, the fourth part of the 
property for the purpose of her marriage. If a girl has no uterine brother of her 
own, she should have her mairiage performed by her step-brothers belonging to 
inferior or superior castes. Says YajBavalkya (2. 124)— ‘ Asoins/c) tasiu, etc.’— 
If the brothers be not inclined to give the fourth part of their shares to the 
sisters, then, ‘ they tvonld become degraded,’ — It follows from this that the 
fourth part of one’s share is to be given by the brothers to their uterine sisters, 
also in cases where there are several brothers <md sisters of the same caste, 
but born of different mothers.— {Kulluka.) 

This text lays down the rule governing cases where there are daughters 
also.— The brothers should give the fourth part of their share to their sisters 
belonging to the same caste as themselves, for the purposes of their marriage ; 
as has been said by Ya^hacalkya (2. 124).— If there are three brothers who have 
had three shares among them, each of those shares is to be divided into four 
parts, and one of these four parts is to go to the sister.— This refers to ea.ses 
where there are several mothers. — {Kaghavananda.) 

Each of the divided brothers shall give to each of their unmarried sisters— 
the fourth part of his share. — {Nandana.) 

‘ Degraded,’ — i.e., not entitled to receive a share in the property. — 
(.Ramaehandra.) 

The two words ‘ svvbhyah anshebhyah ’ refer only to the sons’ shares ; the 
plural number has been used in reference to cases where there may be several 
girls.— The repetition ■ svdt seat ’ is with reference to girls belonging to several 
castes. The sense is as follows :— In a case where a Brahmana has wives of 
all the castes,— and each of those has several daughters,— the daughter 
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of the Brahmana wife shall receive the fourth part of the share that would go 
to the Brahmana son ; similarly, the daughter of the Kaattriya wife shall receive 
the fourth part of the share that would go to the Ksattriya son. — This however 
is not ‘ inheritance,' ‘ daya.' — {Apardrka, p. 731.) 

The meaning of this is as follows : —The brothers belonging to the Brah- 
mana, Ksattriya, Vaishya and Shndra castes shall give to their sisters of the 
same Brahmana, Ksattriya, Vaishya and ShOdra castes, the fourth part of the 
share that would be allotted to themselves in accordance with the rule assigned 
in Manu (9. 153). — ‘ Pour parts to the Brahmana, etc., etc.,’— to the sons of the 
various castes. It does not mean that the brother is to take out the fourth part 
from his own share and give it ; what is meant is that to each sister shall be 
given the fourth part of the .share that has been assigned to a son of the same 
caste. — It will not be right to urge that “ no significance attaches to the specific 
mention of the fourth part, all that is meant is that just that amount of 
wealth shall be given as would suffice for the performance of her marriage. ’’ — 
Because both the Smrti-texts (Manu and YajBavalkya) specifiy ‘ the fourth 
part ’ and also declare that by not giving this fourth part, the brother would 
incur a grave sin. — Some people have objected that—" if this rule were strictly 
followed and the definite fourth of a share were assigned to each sister, then 
in cases where there would be only one sister and several brothers, she would 
receive a large property, while in those whore there are a single brother and 
several sisters, the son would have nothing at all.”— But no such contingency 
would arise under the rule as explained above ; we have shown that it 
is not meant that the brother shall take out the fourth part of the portion that 
has been assigned to himself ; so that there would be no such contingencies as 
have been pointed out. — For these reasons, the right explanation is that given 
by Asahaya, Medhatithi and others, and not the one given by Bhlruchi. — Thus 
we conclude that after the father’s death, the daughter also is entitled to a 
share ; but if the father has already given to her some property, she gets that 
(and no further share — adds the Bdlambhaltl). — [Mitak^ara, pp. 665 — 667.) 

The meaning of this text is not that ‘ the brother shall take one-fourth 
part of his own share and give it to the sister,’ — but that to each girl shall be 
allotted the fourth part of the share that would go to a son of the same caste. 
Thus the sense comes to be that out of the given total of the ‘ four shares ’ 
(that have been prescribed for the Brahmana soni— or the ‘ three shares ’ 
(that have been prescribed for the Ksattriya son)— the ‘ fourth part ’ shall be 
given to the Brahma^ia girl— or the Ksattriya girl (respectively). — Inasmuch as 
the ‘ fourth part of a share ’ is found specifically mentioned in several texts, it is 
the ' fourth part ’ that shall be given ; though the purpose of the gift is that her 
marriage may be performed.— This same view has been held by the Kalpataru, 
the Mitdkqard and the Prakdsha, — But Hatoyudha and others have held the 
view that the ‘ fourth part ’ is only by way of example ; the sense is that that 
much shall be given as would suffice for her marriage. This appears to be the 
right view ; as (whatever the ‘ fourth part ’ may be) it is absolutely essential 
that the girl should be married.— ( Vivddaratndkara, p. 494.) 

The meaning is that the brothers shall take out of their own shares the 
fourth part and give it to the sisters of the same caste as themselves. —No 
significance is meant to be attached to * the fourth part ’ ; that much shall be 
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given as would suffice for the performraice of their marriage ; in accordance 
with the declaration of Vis^u to the effect that — ' The brothers shall perform 
the marriage of the girls, in accordance with their means ’ — ‘ anudhariam tu 
kanydndm, etc .’ — This same view has been held by the Ratndkara and 
others. — {Viuadachintdmarii, p. 209.) 

The clear meaning of the words as indicated by the repetition ‘ svdt svat ’ 
is that — ‘ The brothers shall give to the girls as many quarter-shares as there 
may be full shares of the brothers ’ but seeing that the text pertains to 
cases where there are several girls, there is no such discrepancy as would bo 
involved if a single sister were to receive the fourth part of the shares of all 
the brothers. What is meant is that the fourth part of the whole property 
(constituting the shares of all the brothers) is to be divided equally among the 
sisters. — The text of Visnu— ' Anudhdydm, etc.’ refers to cases where there 
is only one son, and hence there is no question of partition at all ; or it may be 
taken as referring to a case where the brothers are living together. — The term 
‘ kanyd ’ here stands for all such children of the father as have not had their 
sacramental rites performed already. — {Smrtichandrikd, pp. 626-627.) 

Each of the brothers belonging to the Brahmana and other castes shall 
give to each of their sisters belonging to the Brahmana and other castes, the 
fourth part of the share that has been assigned to the sons of the several castes. 
That is to say— (a) If a Br:hmana has only one wife of the Brahmana caste, from 
whom he has one son and one daughter,— the son shall divide the paternal proper- 
ty into two parts, then divide one of these two parts into four parts,— one of these 
four parts he shall give to his sister, and all the rest he shall take for himself.— 
(6) If there are two sons and one daughter— the paternal property shall be 
divided into three pjirts,— one of these three shall be divided into four parts,— 
one of these three parts shall be given to the daughter, and all the rest shall be 
divided equally between the two brothers. — (e) If there be one son and two 
daughters,— the paternal property shall be divided into three parts,— one of these 
three parts shall be divided into four parts,— two of these four parts shall be 
given to the two daughters, and all the rest shall go to the son. — In this manner 
shall the allotments be mads among brothers and. sisters belonging to the same 
caste.— (d) If the Brahmana father has left one Brahmana son from his Brah- 
mana wife and a Ksattriya daughter (from his Ksattriya wife),— the paternal 
properly shall be divided into seven parts,— three of these parts, which would 
have gone to the Ksattriya son, shall be divided into four parts,— and one of 
these four parts shall be given to the Ksattriya daughter and all the rest shall 
be taken fay the Briihmana son.— (e) When there are two Brahmaga sons, and 
one Ksattriya daughter,— the paternal property shall be divided into eleven 
parts,— three parts out of these shall be divided into four parts,— one of these 
four parts shall be given to the Ksattriya daughter and all the rest shall be 
divided between the two Brahmana sons.— Such is the explanation given by 
Medh- tithi, which has been approved also by VijnanesVara. Bharuchi how- 
ever has explained the term ‘ fourth part ’ as meant to stand for such wealth 
as would be necessary for the performance of marriage , and hence he does not 
accept the view that the unmarried daughter is entitled to inheritance. This 
idea is approved by the author of the Chandrikd a\so.—(Pardsharamddhava, 
pp. 345-346.) 
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The use of the term ‘ pj’adaci.yttTi,’ ‘ should give,’ — and the declaration 
that by not giving, the brother incurs sin — imply that the girl receives the said 
‘ fourth part,’ not as a matter of right (but as a gift) ; because one rightfui 
claimant does not ‘ give ’ a share to another rightful claimant. — (DUyabhaga, 
p. 69.) 

This text does not mean that every one of the brothers is to take out the 
fourth part of his share and give that to each of the sisters. If this were 
done, then a sister who had several brothers would be extremely rich, and a 
brother who had several sisters would be reduced to penury. Hence all that 
is meant is that the sisters shall receive just enough to enable them to get 
married. — Such is the explanation given b 5 ’ the Ratnakara, the Chintamani 
and others ; and in support of this view they have put forward Visnu’s text — 
* Of the unmarried daughters they shall perform the marriage in accordance 
with their means.’ — This view, however, is not right. Because according to both 
the Smrtis (Manu and YajAavalkya) the withholding of the shares from the 
sisters would be iniquitous ; further, the sin incurred in not being inclined to give 
them their shares has been spoken of as distinct from that incurred in not per- 
forming their marriage. — For these reasons, Medhatithi, the Mitak^ara 
and others have propounded the following explanation The sister is to receive 
the fourth part of the share that has been ordained for the brother of the same 
caste ; for instance, ‘ four shares ’ having been ordained for the Brahmapa’s 
Brahmapa son ; the fourth part of these ‘four shares ’ shall go to his Brahmana 
daughter ; and so on with the daughters of other castes. For instance— (a) If a 
BrShmana has one wife, who has one son and one daughter,— the entire 
paternal property shall be divided into two parts,— one of these two parts shall 
be divided into four parts,— one of these four parts shall be given to the sister 
and all the rest shall be taken by the son.— (6) In a case where the same 
Brahmapa couple have two sons and one daughter, — the entire property shall be 
divided into three parts,— one of the.se three parts shall be divided into four 
parts,- one of these four parts shall be given to the sister and all the rest shall be 
equally divided between the two brothers.— (c) Where there are one son and two 
daughters, the property shall be divided into three parts,— one of these three 
parts shall be divided into four parts,— and two of these four parts shall be given 
to the two sisters and the rest shall be taken by the son.- Thus it follows that in 
every case the sister is to receive the fourth part of the share that would go to 
her brother of the same caste.— (d) In a case w'here the Brahmana has one son 
from his Brahmana wife and one daughter from his Ksattriya wife,— the pater- 
nal property shall be divided into seven parts,— the three parts due to a 
Ksattriya son shall be divided into four parts,— one of these four parts shall go 
to the Ksattriya sister, and the rest shall be taken by the Brahmana son.— 
(e) In a case where there are two BrShmana sons and one Ksattriya daughter,— 
the paternal property shall be divided into eleven parts,— the three parts due 
to a Ksattriya son shall be divided into four parts,— and one of these four parts 
shall go to the Ksattriya daughter and the rest shall be divided between the 
two Brahmapa sons.- ( Viromitrodoyo, pp. 681-582.) 

The elder brothers who have had their sacraments performed already 
should perform them for all their brothers for whom they have not been per- 
formed ; if there is no property left by the father for this purpose, they should 
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do this even with the wealth acquired by themselves. This, however, need not 
delay the partition of the property ; all that is meant is that provision shall be 
made for the sacraments. Similarly, towards the expense-s of the marriage of the 
unmarried sisters each brother shall give a quarter of his share either out of the 
paternal property or out of his own property. — ‘ Svebliyah,’ i.e., from the 
share of the brothers belonging to the same caste as the sisters. — The mention 
of the ‘ brothers ’ is only by way of illustration ; it stands for anyone who has 
inherited the property of the girl's father ; the performance of the marriage 
being something that the father ought to have done ; and also because the girl 
also has a share in the property— say some.— It is not necessary that each 
brother must surrender a quarter of his share ; all that is meant is that necessary 
provision should be made for the marriage, as Visnu has declared that 
‘ the unmarried daughters should be married according to one’s wealth. ’ — 
(y ibhagasara, 6. 2—5.) According to some people the ‘ fourth part 'is to be 
given in cases where the property inherited is a large one.— (/bid., 6. 2—11.) 

‘ Fourth part. ’—This stands for just that much which may be necessary 
for the marriage of the sister ; this is clear from Visnu’s text (see 341 below.)— 
Wayaniraaya, 21. 2.-7,) 


329. q%: i 

Until marriage has been performed, she shall receive 
a share ; after marriage she shall be supported by her hus- 
band.— (iVSrada.) [Quoted by Medhutithi on Manu, 9. 118.] 

Notes 

See III, 67. 

What this text means is as follows : — When the property left for the brother 
and sister is small, and the fourth part of the brother’s share is not sufficient 
for the sister’s maintenance,— in such a case the sister shall enjoy a share 
equal to her brother’s, until her marriage ; after which she shall receive the 
fourth part of the share, even though it be small ; and she shall be supported by 
her husband.— (AfedliSfit/ii on Manu, 9. 118.) 

330. vrsijjl | 

The girl shall receive from her brothers the fourth part 
of a share in the property.— (Smj’ft/anfara.) [Quoted in Smrti- 
chandrika, p. G26.] 


Notes 

The meaning is that each daughter shall receive the fourth part of a share ' 
in the property, from the brothers, ^ — in a case where the property is being 
divided after the father’s death. This rule applies to cases where the property 
to be divided is \srge.~(Smrtiehandrika, p, 626.) 
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331. ] ?wTRn *TRtw5l«iT gd^iRir =9 i 

The mothers are equal sharers with them, and the girl is 
entitled to the fourth part of a sha.re.—{Brhaspati.) 

Notes 

See II, 348. 

332. 124.] (A) i 

( H) »ifh«R’g f^id5n<5; ^5qRt g ii 

(A) Those brothers who have not had their sacramental 
rites already performed shall have them performed by the 
brothers for whom those rites have already been performed. 
(B) The sisters also (shall have their sacramental rites performed 
by the brothers), after the latter have given to them the fourth 
part of their ahare.—{Yajnavalkya, 2. 124.) [Quoted in 
Vivadaralnalcara, p. 493 ; VioEdachintamani, p. 209 ; Madana- 
parijuta, p. 648 ; Smrtichandrika, p. 625 ; Parashara- 
madhava, p. 344 ; Dayabhaga, p. 69 ; Viramitrodaya, p. 680 ; 
VyavahUramayulcha, p. 106 ; VibhUgasara, 6. 2-3.] 

Notes 

See II, 337. 

The ‘ sacramental rite ’ here stands for marriage ; the marriage of the 
unmarried brothers shall be performed by the brothers already married ; or they 
shall set aside wealth adequate for their marriage and divide the balance. It 
is from this that we learn that marriage should be performed with the common 
properly, for brothers as well as sisters.— In cases where the property is not 
small, the brothers shall divide the property equally among themselves, after 
having set aside the fourth part of their share for the sister.— ( Fisftuor5po.) 

Those younger brothers whose sacramental rites, the Jatakarma and 
the rest, have not been performed by the fathers,— for them, these rites shall be 
performed by the elder brothers for whom they have been already performed. 
As for the sisters who have not been already married,— each of them shall be 
given away in marriage by the brothers, after these latter have given to each of 
the sisters the fourth part of the share that may have come to each of them. — 
(Apararka.) 

On the father’s death if there are some brothers for who-m the sacra 
mental rites have not been performed, — these rites shall be performed for them, 
out of the common property, by the brothers when they are going to divide the 
property after their father’s death.— As regards the sisters, those that have 
not had their sacramental rites performed shall have these performed by their 
brothers,— after having given to them the fourth part of their share. From 
this it follows that after the father’s death, daughters also are entitled to a 
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share of the inheritance. A''iV54 amsAat,’ 'of their share, ’—this phrase 
does not mean that each brother is to take out a fourth part from his share and 
give it to the sister ; wViat is meant is that the girl should receive the fourth 
part of the share that has been ordained for a son of the same caste as tliat 
sister. That is to say, if the girl belongs to the BrShmana caste, she is to 
receive the fourth part of the share that wou'd go to a so.n of the BrBhmaija 
wife. For instance, (o.) If a Brahmana has only one wife belonging to the 
BrShmana caste, and she has one son and one daughter,— the entire paternal 
property shall be divided into two parts,— one of these two parts shall be divided 
into four parts— and one of these four parts shall be given to the daughter 
and the rest shall be taken by the son ; — (6) Where there are two sons and one 
daughter, the entire paternal property shall be divided into three parts, — one 
of these three parts shall be divided into four parts, — and one of those four parts 
shall be given to the daughter and the rest shall b? divided between the two 
sons ; — (cl Where there are one son and two daughters, the paternal property shall 
be divided into three parts, — one of these three parts shall be divided into four 
parts, — two of these four parts shall he given to the two daughters, the rest 
shall be taken by the son ; and so on when an equal number or unequal number 
of brothers and sisters belong to the same caste.— (dl In a case, however, where 
the BrBhmana has one son from his Btahmana wife and one daughter from his 
Ksatlriy a wife,— the paternal property shall be divided into seven parts, — the three 
parts that are ordained for a K9attriya son shall be divided into four parts,— and 
one of these four parts shall be given to the Ksattriya daughter and the rest shall 
be taken by the BrBhmana son (e) Where there are two BrShma^a sons 
and one Ksattriya daughter, — the paternal property shall be divided into eleven 
parts,— out of these eleven parts, the three parts ordained for a Ksattriya son 
shall be divided into four parts, — and one of these four parts shall be given 
to the Ksattriya daughter and the rest shall be divided between the two Brah- 
mana sons.— It will not be right to hold the view that “ no significance attaches 
to the specification of the f mirth part ; all that is meant is that she shall receive 
what may suffice for her marriage "—because this would be contrary to Manu 
(9. 111). — [Mitakxara.) 

Out of the common property, the brothers who have had their 
Upanayana. marriage and other sacramental rites already performed shall 
perform those rites for those brothers whose sacraments have not been per- 
formed the sisters— the unmarried ones— also should have the rites performed 
for them by the brothers, who shall give them the fourth part of the share that 
may be theirs in accordance with their caste.— The first ‘ tu ' indicates that 
in the case of the brothers there is no limitation regarding the amount to be 
spent ; while the second ‘ tu ’ indicates that in the case of the sisters there 
is such a limitation.— In case ‘ the fourth part ’ is insufficient for the marriage 
of the sister, they shall give her as much as may suffice for it, in accordance 
with their means ; such being the declaration of Visiju— ‘ Anudhanam kamja- 
ndm, etc. (.341, below).— (Viramitrodaya-Tika on Yajnav'tlkya.) 

fA) The meaning is that the division of property shall be done only 
after all the sacramental rites ending with marriage have been performed for 
all those l)rpthers and sisters fpr whom they may not have been performed.— 
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(B1 The meaning of the second line is as follows After having performed the 
sacramental rites of the sisters for whom they have not been performed, the 
brothers shall give to them ' the fourth part,’—' from where ' out of their 
share ’ ; the nija ‘ amsha ’ ‘ their share,’ stands for the share that has been 
ordained under Manu 9. 153) for the sons of the various castes.— ‘ Four shares 
for the Brahmana, three for the Ksattriya ' and so forth ; and it is the ' fourth 
part ’ of this share. — The process of division shall be as follows :— [Here follows 
the scheme on the same lines as in the Mitiikxara, then it goes on—] In a case 
where a Brahmana has four wives of the four castes, — the Brahmana wife has a 
son and a daughter, so also the Ksattriya wife, the Vaishya wife and the Shadra 
wife, — thus there being eight children, four male and four female,— according to 
Manu ’s text (9. 153) the Brahmania is to have four shares, the Ksattriya three 
shares, the Vaishya two shara.s and the ShQdra one share ; so that there should be 
eight shares for the two Brahmana children, six for the two Ksattriya children, 
four for the two Vaisliya children and two for the two ShQdra children. — 
Thus the property shall be divided into twenty shares, and to the Brahmana 
daughter shall be given the ‘ fourth part ’ of the * four parts ’ that have been 
ordained for the Brahmana son ; to the Ksattriya daughter, the ‘ fourth part ’ 
of the ‘ three parts ’ ordained for the Ksattriya son ; to the Vaishya daughter, 
the • fourth part ’ of the ‘ two parts ’ ordained for the Vaishya son ; and to 
the ShQdra daughter, the ‘ fourth pan ’ of the ‘ one part ’ ordained for the 
ShQdra son.— After these ‘ fourth ’ shares have been given away, the remaining 
property shall be pooled together, and out of this the sons shall receive four, 
three, two and one shares respectively.— In cases where the number of sons and 
daughters is not equal, the' property shall be divided into as many shares as 
there are individuals, on the basis of their castes— in the proportion of 4, 3, 2, 1, — 
and each daughter shall receive the ' fourth part ’ of the share that has 
been ordained for a son of the same caste as that daughter, and the three- 
quarters of the shares that remain , after one-quarter has been given to the 
daughter shall be pooled together and divided among the brothers in the same 
proportion of 4, 3, 2, 1.— Some people have held the following opinion on this 
point : — “ Having set apart the ‘ one-fourth ’ for the sister, her marriage shall 
be performed wi*h that ' one fourth ’ ; and not that the marriage shall be per- 
formed out of the common property and then the property shall be divided.”— 
But this view, not being accepted by Medhatithi, the author of the Mitak^ara, 
and others, should be rejected. Or, every case may be dealt with in accordance 
with the custom prevailing in that country. — {Madanaparijdta, pp. 643 — 650.) 

The meaning is that the brothers should give to each sister the fourth part 
of what is his own share and then perform their marriage.— (.Swrtielmn'irt&o, 
pp, 625-626. ) 

After the father’s death, his sons .should perform, out of the common 
property, the sacramental rites for such of their brothers as have not had those 
rites performed already ; — as regards the sisters, those whose sacramental 
rites have not been performed shall be given the fourth part of the share 
ordained for a son of the caste to which a particular sister belongs ; and then 
their sacramental rites should be performed.— From this it follows that after 
the father’s death, the daughters also are entitled to share in his property.— 
{Pardsharamadhava, pp. 345-346.) 
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Here YajSavalkya has declared that the daughters should be married, 
not that they are entitled to inheritance. — Hence the conclusion is that where 
the property is a large one, they shall give to the sister just enough to enable 
her to get married, and not necessarily the ' fourth part of a share.’ — This 
should be understood as applying to cases where there is an equal number of 
sons and daughters. In case the numbers are unequal, the result (of insisting 
upon the fourth of a share being given) would be to make the sister extremely 
rich, and the son very poor : and this would be improper ; as the son is the more 
important of the tv>o.—{lJayabhaga, pp. 69-70.) 

The construction is — ‘ aaamskrtah sams tear yah,’ ‘those whose sacra- 
mental rites have not been performed should have those rites performed by the 
brothers. — (Viramitrodaya, p. 580.) 

Each of the sisters shall receive the fourth part of the share that is 
ordained for a son of the same caste as that sister, and shall then be married. — 
Vyavaharamayukha, p. 106.) 

333. *trn i 

^ vitlt «inir: [u./., 

II 

The fourth part is ordained for such girls as have not 
been given away, and three parts for the sons. In the event 
of the property being small, there shall he equality . — [Or, v.l., 
the girls shall have as much as may be required for their 
marriage.] — (Katyayana.) [Quoted in Vivadaratn’akara, p. 494; 
Smrtichandrilal, p. 625 ; Dayabhaga, p. 69 ; Viramitrodaya, 
p. 582.] 

Notes 

‘ Svamyam ’ [ti.i., for Samyavi) svalpadhant smrtam.’—'Ihe meaning 
is that if the ‘ fourth part ' of the wealth happen to be ' small,’ — while much 
more wealth is required for the girl’s marriage,— then the ‘ svawya,’ owner- 
ship, (right) of the girl extends over as much wealth as may be needed for her 
marriage ; hence that much of wealth should be taken by the sons out of their 
own share and given to the sister ( VivadaratTiSkara, pp. 494-495. ) 

' Kant/akdnam,’~each of the daughters ; similarly ‘ putrandm ’ means 
each of the sons.— In case the partible wealth is small, there shall be ‘ equali- 
ty,’ (read ‘ Samyam’)—i.e., the share of each sister shall be the same as that of 

the brother Such is the declaration of Visnu.— Such is the sense of the fourth 

quarter of the verse.— The implication of this is that in cases where the property 
is not ‘ small,’ each sister shall receive the ‘ fourth part.’—’ Three parts for 
the sons ’ ;— this is meant for cases where the number of brothers and sisters 
is equal ; in cases where the number of sisters is smaller, the sons shall have 
not ‘ three parts,’ but a little more.—iSnrtichandrikS, p. 626.) 

Three parts shall go to the son and one part to the daughter. — (X>aya- 
bhdga, p. 69.) 
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SHARES FOR SISTERS 

The meaning of this is the same as that of Brhaspati’s text—' Samamsha 
inatarastvSiiam chaturthamshashcha kanyakah .’ — ‘ Sarny am,’ ‘ equa- 
lity ’ ; — the meaning is that if the paternal property is not enough even for 
the marriage of the girls, then the sharo of the girls shall be the same as that 
of the sons. — (Viramitrodaya, p. 582.) 

334. IJ, p. 3^.] swa-- gar 

anar; i 

If a man has left children, his property shall be taken 
by such of his sons and daughters as may have been born 
of righteous marriages. — (Arthashaatra II, p. 82.) 

335. II, p. 37.] aftisR: | 

Sisters are not entitled to inheritance. — ' Arthashastra II, 
P. 37.) 

336. 18. 34-35.] Ria? : 

I 

The mothers shall receive shares in accordance with the 
shares of the sons so also the unmarried daughters. — 
(Visnu, 18. 34-35.) 


See II, 361. 


Notes 


F. eo 



II (3) (g) 

SACRAMENTAL RITES OF BROTHERS AND SISTERS 

337. 2. 124.] i 

Those brothers who have not had their sacramental 
rites already performed shall have them performed by the 
brothers for whom those rites have been already performed ; 
the sisters also (shall have their sacramental rites performed 
by the brothers) after the latter have given them the fourth 
part of a share.— {Yajnavalkya, 2. 125.) 

Notes 

•See II, 331. 

.338. gg i 

Out of the father's property, that amount of wealth 
shall be given to the daughters which may be needed for their 
marriage. — {Devala.) [Quoted in VivSdachandra, 20. 2 — 8 ; 
Smrtichandrika, p. 615 ; Vibhagasara, 6. 2—4, 6. 2 — 10.] 

Notes 

Wealth needed for the marriage of the sisters shall be given out of the 
undivided paternal property. — (Vivadaehandra, 20. 2—8.) 

‘ Vaivahikam vasu ’ — Such wealth as would be needed for marriage. — 
(Snirtichandrikd, p. 625.) 

If a daughter born after partition remains unmarried that much wealth 
shall be given to her which might suffice for her tasLn'mge.— (Vibhagasara.) 

339. ^ ^3^5151 i 

>5,4^1^ I ^epm. ii 

If there are younger brothers whose sacramental rites 
have not been performed, they shall have those rites per- 
formed by the elder brothers, out of the joint ancestral pro- 
perty.- (Brftaspati.) [Quoted in Vivadaratnakara, p. 492; 
Smrtichandrika, p. 627 ; Vlramitrodaya, p. '584 ; Vyavahara- 
mayukha, p. 105.] 


394 
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Notes 

The Accusative form is ‘ yavlya^ah ’ should be treated as the Nominative 
form ‘ yavlyarnsuk ’ so say some people. — Others tako it as the Genitive 
Singular and construe it with ‘ madkyogat.' — But there is no diflference in the 
sense. — {VivadaraUiakara, p. 492.) 

‘ Tatra ’—i.e., in the case of brothers whose father has died. — ‘ not been 
•performed,’ — i.e., by the father. — {Smrtichandrika, p. 627.1 

‘ Yaviyasah’ is an archaic form for ‘ yaviyamsali,’— and ‘brothers' 
include the sisters also, — says the author of the Madanaratna ; — and the 
* sisters ’ meant must be those that are unmarried,— sach being the implication 
of the mention of the term ‘ Samskdra.’ — Only unmarried sisters are entitled 
to receive the ‘ fourth part of a share,’ the others are only given some suitable 
tldng.—^Viramitrodaya, pp. 584-585.) 

‘ Yavlyasali ' is an archaic form for ‘ yavlyamsah.’— The ‘ brothers ' 
include the sisters a\sa.—{Vyavahdramayukha, p. t05.) 

340. ^ *iT!] era v.l, 

ra] 'SHTfj; [p./., 

Those (brothers') and sisters whose sacramental rites have 
not been performed shall have those rites performed, in the 
proper manner, by their elder brothers, out of the [v.L, their] 
paternal property. - (Fj/asa.) [Quoted in Apararka, p, 731; 
VivUdaratnUkara, p. 493 ; Vivadachintamani, p. 209 ; Smrti- 
chandrika, p, 627 ; Parasharamadhava, p. 344 ; Vlramitro- 
daya, p, 580 ; VyavaharamayUkha, p. 106 j Vibhagasara, 6, 2—1 ; 
Dayanirnaya, 21. 2—4,] 


Notes 

The ‘ sacrameidal rite’ for the girls wou’d be their marriage . — 
[Vivddaratndkara, p. 493.) 

In cases where the property is being divided after the- father’s death, — 
if there are some brothers and sisters whose sacramental rites have not been 
performed, — those rites shall be performed by their elder brothers whose rites 
have already been itertormed, — {Pardsharamddhava, p. 344.) 

The rites shall be performed out of the joint property.— (Ki'ra?rattro(faj/( 7 , 
p. 580.) 

This lays down the necessity of performing the sacramental rites of brothers 
and sisters, — {Dayanirnaya, 21. 2—4.) 

341. [v.l., ??] ^Ici; i 

One should perform the sacramental rite for the unmarried 
girls, in accordance with one’s means.— (Fiswu.) [Quoted in 
Vivadaratnakara, p. 493 ; VivUdachandra, W, 2—9 ; Smrti- 
tattva II, p. 171.) 
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CHAPTER II 


Notes 

‘ Kanyanam ’ stands for daughters as well es sisters.— (Vivada- 
chandra, 20. 2—9.) 

342. 13. 33.] g 51 pifj [v.l., '9 9 ?cm 

^s*IT §5^9 cRfSTIr^ II 

Those whose sacramental rites have not been performed 
in due course— for them those rites shall be performed by their 
brothers, out of their paternal property. — (Narada, 13. 33.) 
[Quoted in Apararka, p. 731 ; Vivadaratnakara, p. 493 ; 
VivadachintUmani, p. 205 ; Vivada chandra, 20. 2—6 ; Smrti- 
chandrika, p. 627 ; Dayahhaga, p. 70 ; Viramitrodaya, p. 584 ; 
Smrtitattva II, p. 171 ; Vibhagasara, 4. 2—9.] 

Notes 

The ‘ sacramental rites ' meant here are those beginning with the 
‘ Jatakarma ’ and ending with the *Upanayana.’ — [Vivadaratnakara, 
p 493.) 

‘Sacramental rites ’—ending with Upanayana.—iVivadaohintUmaii, 
p. 205.) 

The meaning is that if there are brothers whose sacraments have not been 
performed by the father, enough should be set apart out of the paternal property 
for the performance of those Titea.—{Vivddachandra, 20. 2—6.) 

In view of the pronouns ‘ yc^am ’ and * te^dm ' (which are masculine), 
this text should be taken as referring to brothers only.— (Dava&Aaga, 
pp. 70-71.) 

The opinion expressed in the Dayahhaga is not right ; the performance 
of the sacraments being as essential for the sisters as for the brothers \ the 
masculine gender in the pronouns should be taken for the impersonal ; or the 
form may be treated as an ekashe^a compound (being expounded as ydsdm 
cha ydijdm cha and tdsam cha tc^dm cha ; so as to include both the masculine 
and the feminine) [Viramitrodaya, p. 584.) 

343. II, p. 33.] ?9i9ir|e59 9i gti: i 

79999^5191: II 

If there is no paternal property, those brothers who have 
already had their sacraments performed must perform the 
sacraments, taking the necessary wealth out of their own 
shares.— ^iVorada, 13. 34.) [Quoted in Apararka, p. 731; Vivada- 
chandra, 20. 2—7 ; Vivadachintamani, pp. 205, 209 ; Smrtichand- 
rika, p. 627 ; Dayahhaga, p. 70 ; Viramitrodaya, p. 580 ; Smytt- 
tattva II, p. 171 ; Vibhagasara, 4. 2—10; Dayanirnaya, 21. 2—5.] 
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Notes 

If there is no paternal property, the brothers shall set aside funds out of 
their own shares for the performance of the sacraments. — ( Vivadachandra, 
20. 2—7.) 

The ‘ sacraments ’ meant here are those ending with Upanayana ; such 
is the implication of the obligatory ' avashtja,' * must ’ ; marriage is not quite 
obligatory ; as it can be omitted in the case of those who wish to remain 
Lifelong Religious Students. — In the case of sisters, however, the marriage 
being the substitute otUpanayana, for women, the performance of the marriage 
would be obligatory ; and hence for this also funds should be set aside 
from the brother’s own shares. — I Smrtiehandrilea, p. 628.) 

This refers to the sacraments for the brothers, not sisters [Dayabhaga, 

p. 70.) 

The performance of the sacraments is equally obligatory in the case also 
of sisters whose sacraments have not been perfoimed.— ( Klraniitrodoyo, 

p. 680.) 

‘ AvashyaJearyah ’—all the sacraments ending with the Upanayana . — 
{Vibhdgasdra, 4. 2 — 10.) 

344. II, 33.] ^ 5 : 1 

They shall give to the unmarried brothers the marriage- 
expenses equal in amount to what had been spent over the 
marriage of those already married ; they shall pay the 
marriage-expenses to the daughters also.— {Arthashastra II, 
p. 33.) 



II (3) (h) 

CLAIMS OF WIFE 

345. 2. 123.] nrarscqsfi u 

When sons are dividing the [property after the father's 
death, their mother shall receive an equal share.— (Fsiwci- 
valkya, 2. 123.) [Quoted in Vivadaratnakara, p. 483; Vivada- 
chandra, 21. 1—7; Madanaparijata, p. 663; Smrtichandrika, 
p. 623 ; Parasharamadhava, p. 341 ; Viramitrodaya, p. 578 ; 
Vyavaharamayukha, p. 100 ; Vibhagasara, 5. 1. 1.] 


The mother, who has no * Stviflhd'inz ' of her own, shall receive a share 
equal to that of her son. —The word ‘mother’ here stands for the father's 
wives in general, as all such wives would be equally related to the dead 
father. — (Vishvoriipa.) 

After the father’s death, when the sons are dividing the property,— i.b,, 
at the partition among the sons— the mother also shall receive an equal share.— 
No significance is meant to be attached to the plural number ; so that the mean- 
ing is that the share of the mother shall be the same as that of a son.— The 
tenn ‘ mother ’ stands for all the co-wives {Apararka.) 

In 2. 115, Yajnavalkya has laid down that if the father is making a 
divisiion of the property during his lifetime he shall make his wives ‘ equal 
sharers ’ ; the present text lays down that even when the division is taking 
place after the death of the father, his wives are to receive shares • equal to 
their sons’; i.e., the mother’s share shall be equal to that of her son, -if no 
• Sfrldhana ’ has been given to her ; in case ' Stridhava ’ has been given to 
her, she shall receive ‘ half a share, ’ as declared by Yajnavalkya under 

[The ‘ mother ’ here includes the slrp-mother ^\so.-Balamhhatti.} 

Where the property is being divided after the father’s death, it is not 
only the brothers (sons of the father) who shall receive shares, but'also their 
mother and step-mothers. -The particle ‘apt’ indicates the inclusion of the 
step-mother. — [Viramitrodaya-Tika on Yiijiiaealkya.) 

In reality women are not entitled to any inheritance ; all that the present 
text means is that ‘ something ’ may be given to the mother (not a regular 
‘share’ in the property.)— (Vivadachandi-a, 21. 1—7.) 

What is meant is that on the death of the father, when the sons are 
dividing the property, their mother shall receive an equal share —This text 
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has to be taken along with the two qualifications— (a) ‘those to whom 
Strldhana has not been given,’ and ‘ in case Strldhana has been given, only 
half a share shall be allotted to her. ’—Such is also the opinion of Vijfianeshvara, 
Dh'reshvara and others.— Or, in the. text ‘ if Strldhava hAS been given, only 
half a share shall be allotted to her,’ the term ‘ half ’ may betaken in the 
sense of ‘ equal parts ’ ; so that where the mother has her ‘ Strldhana,’ she 
shall be given half of what may be the eon’s share ; t.c., if the value of the 
son’s share is'ten Ninkas, she shall receive five Ni^kus. . . When the father 
and son are dividing between themselves the grandfather’s property, then the 
wife of that grandfather shall receive an equal share, if she has a son ; if she 
has no son, then she shall receive only what may have been given to her as a 
loving gift, and she shall not be entitled to any share in the property. In this 
grandfather’s property, the ‘ mother ’ (i.e., the grandfather’s daughter-in-law) 
sliall not receive a share ; she shall receive only ornaments and such things. — 
Because both these texts— (a) ‘ If the father is making equal shares, his wives 
shall be made equal sharers,’ and (6) ‘ when sons are dividing the property after 
the father’s death, their mother shall receive an equal share ’—are meant to 
apply to such properties as belonged principally to the father, — i.e., such 
property as the father had inherited as his share or had acquired as gifts — 
(Madanaparijdta, pp. 663-664.) 

The meaning is that at the time of partition, the sonless widows should 
receive a share ; as each of them has to be supported.— ( Vihh'Hgasara, S. l-‘2. ) 

Though there are several texts which speak of women as being ‘ not 
entitled to inheritance,’ yet they are not inconsistent with the present text; 
as ‘ amslia,’ ‘ share,’ is not the same thing as ‘ inheritance ’ ; members of 
trading corporations receive ‘ shares ’ ; but that is not ‘ inheritance.’— {Smiti- 
chandrika, p. 623.) 

This share shall be given only in cases where the mother has had no 
' Strldhana ’ given to her ; if it had been given, she .shall receive only half. — 
(Parasharamadhava, p. 341.) 

This share is to be given only in case no ' Strldhana ’ had been given ; 
where it had been given, she shall receive only ‘ half.’ ‘ Half ’ does not mean 
exactly half, but that much which along with her Strldhana would make her 
property equal to her son's. . . . The word ‘ mala,’ ' mother,’ here stands for 
‘ jananl,' ‘one who has given birth to sons’ ; hence it cannot include the 
sonless step-mother ; the word being used only once cannot stand for both 
the ‘ primary ’ and the ‘secondary ’ mothers. — {Vlramitrodaya, p. 578.) 

346. 18. 34-35.] (A) mm: i 

(B) 1 

(A) The mothers shall receive shares in accordance with 
the shares of the sons (B) So also the unmarried daugh- 
ters.— 18.34-35.) [Quoted in Vivadaratnakara, p. 483; 
DUyabhaga, p. 68 ; Vlramitrodaya, p. 582 ; Vyavnharamayukha, 
p. 100.] 
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Notes 

See II, 336. 

The plural ending ‘ matarah,’ ‘mothers,’ indicates that this refers to all 
the mothers that may bo there. Or else, the text may mean that in the event of 
there being mothers who belong to different castes, there shall be a sliding scale 
in the shares allotted to them, there being a decrease due to the lower caste. — 
(Vioadaratimkara, p. 483.) 

(A) The meaning that just as the sons of the four castes— [Brahmana, 
Ksattriya, Vaishya and Shadra] are entitled respectively to four, three, two and 
one shares,— so also shall be the share of the wives. 

(B) As regards the unmarried daughters, their share shall be the fourth 
part of the corresponding son’s share. — {Dayahhaga, pp. 68-69.) 

(A) Just as among the sons of the four castes, the shares allotted are 
4, 3, 2 and 1 respectively, so also shall be the shares allotted to the wives be- 
longing to the four castes.— (B) As regards the daughters, even though the 
present text would imply that they also are to receive shares in the same pro- 
portion of 4, 3, 2, and 1, — yet in view of Manu and Yajnavalkya both having laid 
down the daughter’s share to be the fourth part of the son’s share, the present 
text declaring that ‘ the unmarried daughters shall receive shares in accord- 
ance with the share of the sons ’ must be taken to mean that the daughter 
shall receive the fourth part of the share of the son of the same caste, — and 
not that her share shall be equal to that of the son. Thus alone can the present 
text be reconciled with Manu and Yajhavalkya. This has been made clear 
in Brhaspati’s text — ‘ Samamska matarastveijam, etc.’ — {Viramitrodaya, 

p. 682.) 


347. Rg: q5-«Ts IRsifaBT: I 

Even the sonless wives of one’s father have been 
declared to be equal sharers ; the father’s mothers have all 
been declared to be equal to the mother.— (Vi/asa.) [Quoted in 
Vivadaratnakara, p. 484 ; Smrtichandrika, p. 623 ; Ddyabhatja, 
pp. 67-68 ; Dayanirnaya, 16.2—5.] 


Motes 

See III, 34 ; and IV, 19. 

‘ Tu ’ means ‘ api,’ even. — {Vivadaratnakara, p. 484.) 

* When the property is divided equally among sons, the sonless daughter* 
in-law also should receive the same share.’ — ‘ Pitufy ’ is hot to be construed 
with ‘ patnyah ; ’ so that ‘ the wife of the father ’ is not what is meant. — This 
woman is to receive this equal share only in case she has not got any StrJdhana 
of her own,— as declared by Yajnavalkya, 2. 16. (See. II, 26.) 
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2148. ?mnn [v.l., ?npn5RrRT%?ft]i 

?r»mTr irirR^^^r gO^irai ’g ii 

On the death of the father, the mother receives the 
same share as her sons ; their (other) mothers are equal sharers 
with them ; and the girl is entitled to the fourth part of a 
share.— (BrAaspaii.) [Quoted in Dayabhaga, p, 69 ; Vlramitro- 
daya, p. 532 ; Vivadaratnakara, p. 484 ; Vivddachintamani, 
p. 204 ; Vibhagasara, 4. 2—7 ; Dayanirnaya, 20. 2—10.] 

Notes 

See II, 331. 

What this clearly means is that the mothers belonging to the several castes 
shall receive the same share that has been ordained for a son belonging to the 
same caste as herself ; and the daughter also shall receive the fourth part of 
the shaie that has been ordained fora son of the same caste as herself.— 
(Vlramitrodaya, p. 582.) 

The term ‘ jananl,’ ‘ mother ’ (in the first line) stands for one who has 
sons of her own ; and ‘ matarah ’ ‘ mothers ’ (second line) for those who 
have no sons of their own.— ' Turii/amsfea,’ the fourth part of the share or- 
dained for a son of that caste to which the girl belongs. This is to be given to 
them for their marriage.— Here ‘ girl ’ stands for the unmarried daughter — 
(Vivadaratnakara, p. 484.) 

‘ Taddhhave ’ —in the absence of the father.— ‘ .fonani,' the mother who 
has a son of her own ‘ matarah,' step-mothers, without sons of their own ; — 
all these receive a share equal to the son’s. — The unmarried sisters are to 
receive from the brothers, the fourth -part of their shares, for the expenses of 
their marriage. — (Vivadachintdmani, p. 205.) 

On the death of the father, the mother with sons, and the step-mothers of 
the sons receive the same shares as the sons ; and the unmarried sisters receive 
the fourth part of the share of their brother. — ( Vibhagasara, 4. 2—8.) 

The meaning is that on the death of the father, the ‘mother,’ — i.e., 
the wife with sons, — as also the 'mothers' — i.e., step-mothers, — all these 
receive the same shares as the sons.— (Dayaniniaija, 20. 2—10.) 

349. 13. 12.] WltH SviFUi Irft I 

On her husband’s death, the mother shall receive the 
same share as the sons.— {Narada, 13. 12.) [Quoted in Daya- 
bhcLga, p. 44 ; Smrtitattva II, p. 167 ; Dayanirnaya, 20.2—8.] 


Notes 

‘ Same ’ — this is to be so where the mother has not received any Strl- 
dhana from her husband or others ; the step-mother is to receive only food and 
clothing ; — such is the view of the Dayabhaga. Mishra, however, takes the 
P, 61 
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term ‘ mother ' in the text as standing for the step-mother ; as thus alone caii 
this be reconciled with Brhaspati’s text (above). — [Dayanirnaya, 20. 2 — 10.) 

350. ] niRffi i 

On the father’s death, the mother receives the same share 
as the son.— {Katyayana.) [Quoted in Dayabhaga, p. 49 ; Vira- 
mitrodaya, p. 56o ; Smrtitattva II, pp. 170, 174.] 

Notes 

The mother is to receive a share equal to the son’s only when she has had 
no ' Stridhana ’ ; if she has got this, then she is to receive only ‘ half,’— 
(SmTtitattva II, p. 170.) 

351. [b.Z., q] — ■etsrr i 

At partition, the mother, who has no property of her own, 
shall receive a share equal to that of the sons. — (Smrtyantara.) 
[Quoted in Smrtichandrika, p. 624 ; Parasharamadhava, 
p. 341.] 


Notes 

‘ Asvadhand,’ without any ‘ Stridhana ’ exclusively her own such a 
mother shall receive a share equal to her son’s at the time that the property is 
being divided after the father’s death. This makes it clear that all mothers 
are not to receive equal shares,— but only such as have no Stridhana.— Iho term 
• mother ’ here includes the step-mothers also. The real purport of the text is 
as follows :— (a) The mothers are not to receive ‘ shares ’ in cases where their 
own property is suiBcient for their maintenance and other purposes ; — (6) in cases 
where their own property is not sufficient for these purposes, the mothers, 
even though having property of their own, may not receive ‘ equal shares,’ 
but they shall receive such smaller portions as may be found necessary for the 
said purposes ; — (c) if the property being divided is a very large one, the 
mothers, even though without property of their own, are not to receive a share 
equal to their son's, but such smaller portions as may be deemed necessary for 
the said purposes. — The qualification ‘ who has no property of her own ’ 
implies that what the mother receives is only for the supplying of her needs, 
and not as an inheritance, like the brothers. — Even on the above explanation 
the term ‘ equal ’ in the text does not become useless ; as it still serves the 
purpose of precluding the possibility of the mother getting more, in cases 
where, by reason of the property being small, the ‘ equal share ’ would not be 
sufficient for her needs. — {Smrtichandrika, pp. 624-625.) 

‘ Apadhana ' (v.l., for ‘ as uadhand ’)— having no Stridhana exclusively 
her own such a mother shall receive a share equal to that of a son, at the 
time that the property is being divided by the sons.— The term ‘ mother ’ 
includes the eAep-mothsrs.— {Parasharamadhava, p. 341.) 
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352. 2. 1 48.] | 

«rprr [t,.;., ?m?i] 

rail 11 

To the superseded woman one should give an equal amount 
as compensation for supersession,— if she has not been already 
given her Strldhana ; in case she has got it, she shall receive 
only laaU.—(Yajnavallcya, 2. 142.) [Quoted in Daydbhdga, 
p. 67.] 


Notes 

In a ease where a wife has been superseded by her husband marrying 
again, she shall receive the amount that may have been spent over this second 
marriage,— if the superseded wife has had no ‘ Strldhana ’ given to her in 
case Strldhana had been given, she shall receive half of the said amount. — 
This applies to those cases of ‘ supersession ’ where there have been no circum- 
stances justifying the supersession. — {Vishvaripa.) 

When the husband marries another wife while bis former wife is still 
alive, this latter is said to be ‘ superseded ’ ; such a ‘ superseded wife ’ shall 
receive as ‘ adhivedanika ’—compensation for supersession,—' samam,’ ah 
‘ equal amount, ‘ equal ’ to what ?— equal to what may have been given to the 
newly-married wife. — This compensation shall be given only in cases where the 
superseded wife has had no ‘ Strldhana ’ given to her. If she has received 
her ‘ Strldhana,’ then she is to receive only ‘ half,’ not an * equal ' amount ; — 
this does not mean that she is to receive an exact Aa//; what is meant is that 
she shall be given that much— on account of compensation — as may make her 
‘ Strldhana ’ equal to what has been given to the newly-married wife.— 
(Apardrka.) 

A wife is called ‘ superseded ’ when her husband takes another wife ;— 
she is to receive as ‘ ddhivedanikam ’ — compensation for supersession — ‘ an 
equal amount,’ — i.e.,the amount spent over the new marriage. — This is to be 
given only in case the superseded wife has not previously received her ‘ Strl- 
dhana ’ either from her father-in-law on from her husband.— In case she has 
received it, she is to receive half of the said amount ‘ half ’ here does not 
mean one of two equal parts ; it stands for that which, along with the 
Strldhana, would make up the amount spent over the new marriage, — 
(Mitdk^ard.) ' 

The woman who has been superseded by a co-wife shall receive as com- 
pensation for supersession an amount equal to what has been given to the 
newly-married wife,— if the former has received no Strldhana of her owri ; 
it she has received her Strldhana, then she shall receive half of what has been 
given to the new wife.— (Flrow if rodoya-Ti AS on Ydjnavaikya.) 
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If one who has been divided lives again, through affec- 
tion , with his father or brother or with his uncle, he is said 
to be ‘ reunited.’— (Bf^aspafi, 25. 72.) [Quoted in Apararka, 
p. 748 ; Vivadaratnakara, p. ®)5 ; VivUdachintamani, p. 244 ; 
Vivadackandra, 24. 2-7 ; Smrtichandrikd, p. 700 ; Madanapari- 
jUta, p. 677 •; Parasharamadhava, p. 361 ; DayabhSga, pp. 160, 
220 ; Viramitrodaya, p. 647 ; Smrtitattva, pp. 163, 192 ; Dvaita- 
parishi^a, p, 38; VibhUgasara, 17. 1—8; Ddyanirnaya,S. 1—4.] 

Notes 

Three kinds of ‘ Sarnsi-fti'—' reunited coparcener,’ have been described 
here. — (A-pararka, p. 748.) 

The particle ‘ va ’ is meant to imply that those mentioned here are not the 
only kinds of ' reunited coparcener ' ; so that even when one has been divided 
from a coparcener in the shape of the uncle’s son and has come to live with him, — 
he also is spoken of in the world as ‘ reunited. ’ — The Prakasha, however, holds 
that in view of the present text, there are only three kinds of ‘ reunited 
coparceners. ’—{VivadaratnoA-ora, pp. 605-606.) 

* Samsarpa,’ * Re-union,’ consists in the understanding among^ a number 
of persons to the effect that ' among ourselves what belongs to one belongs 
to all.’ This understanding creates the ownership of all the members over the 
property that has been, is and will be acquired by each one of themselves. — 
In view of the definite enumeration in the present text the term ‘ samsarga,’ 
' re-union, ’ must be taken in the restricted sense of that uniting or pooling 
of property which takes place after division from the father, the brother and 
the uncle ;^such is the view of the Prakasha. — This, however, is not right. 
The implication of the term ‘ punah,’ ‘again,’ which signifies repetition, is 
that it would be much simpler to take the term ‘ union ’ in the general sense 
of the pooling of properties following upon partition. Thus it is that the term 
* union ’ becomes applicable to reunion with the uncle ’s son, who also is a person 
with whom partition takes place. The mention of the ‘ father ’ (brother and 
uncle) in the text is only by way of illustration.— It is for this reason that the 
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Vioadaratnakara has declared that the particle ‘ va ’ is meant to imply that 
those named in the text are not the only kinds of ‘ reunited coparceners.’— 
The view of the moderns is that ‘ reunion ’ means simply the pooling together 
of the belongings of those whose ‘ belongings have been separate ; and it is not 
necessary to make ‘ previous partition ’ a necessary factor in the connotation of 
the term ‘ reunion ' ; as this would only complicate the matter. As for the condi- 
tion of the ‘ belongings being separate,’ that may be either normal or due to parti- 
tion ; that is a different matter. — The only basis for such ‘ reunion ’ con.sists in 
the agreement between the parties reuniting and there is nothing to 
prevent such agreement between persons whose belongings are separate 
normally (and not by partition). — (Vivadachintamani, p. 245.) 

‘ Samsarga, ’- ‘ Reunion ’ does not consist in the parties living and cooking 
together ; it consists in their pooling their properties after having divided them. 
The term ‘ punah ’ indicates the fact of the parties having been united before 
partition. Such ‘ reunion ’ is brought about by the understanding to the effect 
that ‘ over all our properties our ownership shall be joint ’ ; hence it is this under- 
standing that constitutes ‘ Reunion ’ ; and this agreement is in the form — ‘ all 
our past, present and future belongings shall be as much yours as mine.’— 
(Vivadachandra, 24. 2—7.) 

That son is said to be ‘ reunited ' with the father who, after having 
separated from him, comes to live with him again, through affection. The 
implication of this is that it cannot be called ‘ reunion ’ (in the technical sensse) 
except when it is with the father, brother or uncle (those mentioned in the 
text) ; it would not be ‘ reunion ’ when it would be with the uncle’s son, for 
instance . , , . ‘ Reunion ’ does not consist in mere co-residence ; it consists in 
the parties pooling their resources in the manner in which they were before 
partition. — (Smrtichandrika, p. 700.) 

It is only with one’s father, brother or uncle that one can be said to be 
' reunited ' (in the technical sense). — (Madanaparijdta, p. 677.) 

The son who had become divided from the father,— if, through affection, 
he joins him again, he is said to be ' reunited.’ What is meant is that any- 
one who is in co-residence with anyone is called ' Samsr^ta,' ‘ Reunited.’— 
(riirasharatnadhava, p. 361.) 

It is only in the case of parties who are by nature, normally, undivided 
in regard to the ancestral property, — such parties, for instance, as the father and 
son, or brother and brother, or nephew and uncle,— that when, after having 
divided, they come together again, through mutual affection, and annulling 
their previous division, pool their belongings, coming to the understanding that 
‘ whatever is mine is yours, and whatever is yours is mine,’ and come to live 
together in the same house and as one ' householder, ’— they come to be spoken 
of as ‘ reunited ’ ; and not in the case of parties other than those who are 
naturally undivided — such for instance, as traders who combine only their wealth 
and carry on their business jointly.— Nor would the term apply even to the said 
parties who, after being separated, merely pool their resources and do not come 
to the aforesaid understanding, through mutual affection. —{Dayabkaga, p 160 ; 
Viramitrodaya, p. 647.) 

[Srnjtitattva II (pp. 163-164) quotes the above view of Dayabkaga and 
rejects it and on page 192, it supplies the following explanation ofthotexltj — 
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' After partition has been effected, if, through friendliness, son and father, 
brother and brother, or nephew and uncle, come and live together, this is what 
is railed ' reunion.’ 

[The DvaitaparUhi^ha {p. 38) reproduces the remarks of the Vivada- 
chintamani.] 

‘ All our property, past, present and future, shall belong to every one 
of us, till we divide again,’— those uniting under this agreement are called 
‘ reunited coparceners,’ — so says the Prakasha, which adds that such ‘ reunion ’ 
is permissible only with one’s father, brother and paternal uncle. — Others have 
held that ‘ reunion ’ is the coming together of persons who have been holding 
separate properties.— Both these views are to be rejected, on account of the 
presence of the word ‘ punah ’ which means ' again. ’ According to the 
second view a case where for convenience of business transactions the mother 
joins her property with the property of her minor so.n would have to be regarded 
as a case of ‘ reunion. ’—Hence the view of Vivadaratnakara is that the particle 
‘ va ’ indicates indefiniteness ; so that the meaning is that ‘ if a man becomes 
united with anyone from whom he had been divided, he is said to be 
reunited.’ — {V ibhagasara, 17. 1 — 8.) 

The meaning is as follows — In a case where a number of persons are, by 
birth, nan-divided in relation to the father’s and the grandfather’s property,— 
but they have become divided,— it, through friendliness, these persons set 
aside their separation or division, and come together as members of a joint 
family,— with the agreement that * all that is mine is yours also,’— these are 
‘reunited coparceners.’ This appellation cannot apply to a company formed 
by traders. — {Dayaniraaya, 8. 1.) 


354. 25. 73.] wmiH 3 i 

sr ii 

When brothers, formerly divided, have come to live to- 
gether through affection,— if they proceed to make a second 
division, there shall be no primogeniture.— (Br/taspafi, 25. 73 .) 
[Quoted in Vivadaratnakara, p. 602 ; Smrtichandrikd, p. 701 ; 
Viramitrodaya, pp. ; Smrtitattva 11, p. 193; Daya- 

bhaga, p. 155 ; Vivddachintdmani, pp. 245-246 ; Vibhagasara, 
17. 2—1 ; Dayanirnaya, 22. 1—4.] 


Notes 

The negation of the preferential share due to primogeniture mentioned 
here should be understood to pertain to the twice-born castes ; as in the case of 
the Shudra, there is no preferential share under any circumstances,— (Smrti- 
aitva II, p. 193.) 
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' Primogeniture.’ — Though the condition (of seniority) justifying the 
preferential share is present, yet there shall be no preferential share. — An 
exception to this, however, is made in another text ( 26. 77, below ). — 
(VivadacKintama-ii, p. 246.) 

The meaning is that though the person concerned is entitled to a higher 
share, there shall be no preferential share in this case.— ( Vibhagasara, 17. 2. 2.) 

‘ Seniority ’ is not taken into account in cases where there is re-partition 
among rc-uniied brothers. {Dayanirnaya, 21. 1.) 

355. 25. 74-75.] W saagr | 

a wa: ii 

ai a^a aftar ur g aalw i 

sraqta^a aafsaawaffqg«?a a ii 

When any one (of the reunited members) should die, or go 
out as a Renunciate, his share shall not be lost ; it shall be 
allotted to his uterine brother ; if there be a sister of his, she 
is entitled to receive a share of his property. —This is the law 
relating to one who is childless and who has left no wife or 
father.— (BYhaspati, 25. 74-75 ; [Quoted in VivSdachintamani, 
p. 246 ; Smrtichandrika, pp. 701, 708 ; DayabhSga, 

pp. 155-156 ; Aparnrka, p. 748 ; Vivadachandra, 26. 1—4 ; 
Parasharamadhava, p. 364 ; Vlramitrodaya, p. 685 ; Vyava- 
haramayukha, p. 152 ; Vibhagasara, 17. 2. 2.] 

Notes 

See III, 12. 

After reuniting, if one of them should die, or should take to a stage of 
life other than the householder’s and thereby cease to be entitled to receive a 
share in the property, — his share shall not be lost.— To whom shall his share 
then go 1—It shall be allotted to his uterine brother ; i.e., to the reunited 
uterine brother. — [Vivadachintdniaii, p. 246.) 

Before the previous partition, if a member dies or becomes a Renunciate, 
his share disappears ; and the entire property goes to his co-residents. —It is 
not so in the case of reunited members ; in whose case the entire property 
shall not be taken by all the reunited members ; in fact, at the time of the 
partition among the reunited members, the share of each undivided member 
shall be set aside ; and in the case in question, the share of the dead or renun- 
date member shall be assigned, not to his wife— as in the case of the husband 
who has been divided from his coparceners,— but to the reunited uterine 
brother of that member. No significance is meant to be attached to the sing^ilar 
number in the term * uterine brother so that the share of the dead person 
shall go to all such uterine brothers of his as may be among the reunited ; as 
laid down in NSrada’s text—’Bhrdtrrndmaprajahprcyat, etc.’—{Smrti- 
chandrikd, pp 701-702.) 
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‘ Na lupyate, etc.’ — must be taken as referring to the case of reunited 
coparceners.— The last line means that the reunited uterine brother is entitled 
to receive the share of the dead brother only if this brother has left no son or 
daughter or wife or father. — {^Dayabhaga, p. 156.) 

Among reunited coparceners, if any one dies, or becomes a renunciate, 
his share does not become lost ; that share shall go to his uterine brother ; 
according to Manu’s text — ‘ Sodary a vibhajeran, etc.’ — The sentence 
‘ anapatyasya, etc.,’ is meant to be an exclusion of other views.— Some people 
have offered the following explanation- : In a case where there are two uterine 
brothers and one step-brother, — a part of their property has been divided, — 
after which they become reunited ; now if one of the two uterine brothers dies, 
the proportion of his share in the undivided portion of the property also having 
been practically fixed by the partial division that they have had, what the pre- 
sent text does is to specifically point out that that share of the dead brother shall 
be taken by his uterine brother. — This, however, is not right, as no division 
takes place by mere pouUing out, unless there is a ‘ throw of dice ' (drawing of 
lots) ; it is the ‘ dice- throw ’ that determines shares. — ( V ibhagasdra, 17. 2-3.) 

356. 25. 76.] gn: sftfqi fft i 

When two coparceners have become reunited, they shall 
inherit each other’s property.— (B^’Aaspati, 25. 76.) [Quoted in 
VivSdarainalcara, p. 602 ; SmxtichatidrikU, p. 703 ; Vyavahara- 
mayukha, p. 150.] 


Notes 

When there are no reunited uterine brothers of the dead reunited member, 
his property shall go to reunited members other than uterine brothers, i.e., 
those born of different mothers. — {Smrtichandrika, p. 70.3.) 

If a reunited member denies, another reunited member receives his 
property. — {Vyavaharamayulcha, p. 160.) 

357. 25. 77.] 5 q: i 

'a’sr siijiMH a^i^q 5UTi%q: ii 

If among reunited coparceners any one should acquire 
additional property through learning, valour or other (indepen- 
dent effort of his own) in that property he shall receive a 
double share ; the rest shall receive equal shares. — [Brhaspaii, 
25. 77.) [Quoted in Vivadaratnakara, p. 602 ; Vivadachinta- 
mani, p. 246 ; Vivadachandra, 26. 1—10 ; Smrtichandrika, p. 
701 ; Madanaparijata, p. 680 ; Parasharamndhava, p. 361 ; 
Viramitrodaya, p. 677 ; Smrtitattva II, p. 193 ; Vyavahara- 
mayukJia, p. 147.] 
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Notes 

‘ Learning and valour ’ — include other conditions which would tend 
to connect the thing with the acquirer alone. —(Vioada-ratnakara, p. 602. ) 

Among reunited coparceners if anyone acquires more wealth by learning, 
valour and such other special efforts of his as would connect the property with 
him alone, — he is to receive a double share in that wealth. — {Vivadachandra, 
26. 1-10.) 

‘ Double share ’—in the additional property acquired by him. —This 
text lays down the partibility of that also which may have been acquired without 
drawing upon the reunited property. — (Smrtiehandrika, p. 701. ) 

The ‘ double share ’ should be understood as to be given only in the 
additional property that has been acquired.— (Madartaparijato, p. 680.) 

The * double share ’ is to be given only in the property acquired by him bj 
learning, etc.,— not in the entire property. This is meant to declare the parti- 
bility of that also which has been acquired without drawing upon the joint pro- 
perty. — (Parasharamadhava, p. 361.) 

This lays down an exception to the general rule regarding the impartibility 
of what has been acquired by learning, valour and the like. — ( Viramitrodaya, 
p. 677.) 

The double share for the acquirer having been laid down as a general rule, 
what is meant by the present text is that in the case of reunited members, the 
acquirer receives two shares even in that property which has been acquired by 
a member by drawing upon the reunited joint property ; while under the 
general rules the acquirer receives a double share only in that property which 
he has acquired ivithout drawing upon the joint property ;— so says Madana. — 
( Vyavaharamayukha, p. 147.^ 


358. ng 9. 210. ] [v.l., i 

18. 41.] n || 

If coparceners, living together, after having divided once, 
happen to make a second partition, the division, in that case, 
shall be equal ; in such , cases there is no Primogeniture. — 
(Manu, 9. 210 ; VUnu, 18. 41.) [Quoted in Apararka, p. 748 ; 
Mitak§ara, p. 831 ; Vivadaratnakara, p. 601 ; Vivadachandra , 
24. 2—9 ; 25. 1. 1 ; MadanaparijUta, p. 678 ; SmrtichandrikU, 
p. 700 ; ParasharamMhava, p. 360 ; Dayabhaga, p. 219 ; 
Viramitrodaya, pp. 676, 678 ; Vyavaharamayukha, p. 146.] 

Notes 

The text forbids the ‘ preferential share ' which would appear to be the 
standing rule in all partitions. — (Medhatithi , ) 

F. 52 
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Those who have become divided and then having acquired more property, 
they live together,— if these persons were to make another division, the shares 
should be equal ; and there should be no preferential share for the eldest. — 
(Sarvajiianardyana. ) 

The brothers have become divided, either with or without preferential 
shares ; — then they pool their wealth and proceed to live together ; if again 
they make a division, this division shall be equal, and no preferential share 
shall be given to the eldest.— ( Kulluko. i 

The brothers have been previously divided by the father, — later on they 
become reunited ; — if again they make a division, this shall be in equal shares ; 
what is meant is that there shall be no preferential share for the eldest.— 
( Raghavdnanda . ) 

This lays down the rule peculiar to division among reunited coparceners. — 
‘ Vibkajeran, ’—i.e., among the reunited coparceners. — ‘.Nandanc.) 

The only unequal division that this precludes is that due to ‘ primogeniture, ’ 
not those due to other causes. Therefore at the second division each copar- 
cener shall receive a share in proportion to the amount of wealth that he brought 
into the joint stock at the time of reanion.—iApardrlca, p. 748.) 

' Living together as 7'eMntted coparcepers.— ‘ The division shall be 
equal’ i.e., there shall be no preferential share for the eldest, and other 
inequalities.— ( l^tuad(iratwufca7'ti, p. 601.1 

There is no larger share for anyone.—! Vivadaehandra, 26. 1. 1.) 

There is to be no unequal division in this c&ae.—{Madanapdri}ata, 
p. 678.) 

‘ Living together ’—in co-residence.— * Partition,’ of the reunited pro- 
perty. — That ‘ there shall be no preferential share by reason of seniority ’ is 
already expressed by the declaration that ‘ the division shall be equal ’ ; and 
yet we have the reiteration ' there is to be no primogeniture,’ — which 
precludes all inequality in the division that might be due to seniority ; and this 
is for the purpose of permitting such inequality of division as might be due 
to the contribution of individual members to the reunited joint stock being 
small ; so that an unequal division shall be made by assigning to each undivided 
coparcener a share in accordance with his contribution to the joint stock at the 
time of re\>mon.—( Smrtichandrikd, p. 700. ) 

Unequal division having been precluded by the declaration that ‘the 
division shall be equal,’ the reiteration to the effect that ‘ there shall be no 
primogeniture ’ serves to indicate that unequal division shall be permissible 
in cases where the reunited members have made unequal contributions to the 
joint Btoek.—{Pardsharamddhava, pp. 360-361.) 

‘ The division shall be equal-, ’ — this refers to cases where the reunion 
is among brothers of the same caste. In cases where the reunion is between 
a Brahma^a and a K^attriya, the share assigned to each shall always be in 
accordance with the proportion laid down. In fact the assertion that the 
division shall be equal serves the purpose only of precluding the preferential 
share of the eldest \ycothex.—(Ddyabhaga, p. 219.) 

What is meant by the reiteration ‘ there is to be no primogeniture ’ 
is that there shall be no inequality of division on account of the seniority of 
a brother, but that there shall be inequality due to the greater or less amount 
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of the wealth contributed to the reunited joint stock by the individual 
coparceners.— ( VTramitroda'/a, p. 616.) 

Some people hold that there is to be no inequality due to seniority, but 
there shall be inequality due to the greater or less amount of wealth contribut- 
ed by the coparceners to the joint stock.— Others hold that there is to be no 
inequality in any case,— not even in cases where the coparceners have made 
unequal contributions to the joint stock. Such also is the custom. — ( Vyavahara- 
mayukha, p. 146.) 

359. R-l 9. 21 I -2 12.] I 
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If the eldest or the youngest of the brothers should be 
deprived of his share, — or if either of them dies,— his share 
does not become lost ; - his uterine brothers, coming together, 
shall divide it equally ; as also the reunited brothers and 
consanguineous sisters.— (Maww, 9. 211-212.) [Quoted in 

AparUrka, p. 749 ; Mitnk§ara, p. 831 ; VivUdaratnakara, 
p. 601 ; VivUdachintUmani, p. 246 : VivUdachmdra, 25. 1-2 ; 
25. 1. 4 ; MadanapUrijata, pp. 678 : 679 ; Smrtichandrika, 
pp. 681, 703 ; DUyabhaga, p. 203 ; Viramitrodaya, pp. 678-679 ; 
Smrtitattva II, p. 192 ; Vyavaharamayukha, p. 149.] 

Notes 

See III, 8S, 91 

If among the brothers, ‘ the eldest or the youngest ’ brother ‘ should 
be deprived of his share '—by being found to be debarred on account of 
having become an outcast, or some such disability, — or, 'if he dies,’ — 
‘ his share does not become lost. — How his share shall be disposed of is ex- 
plained in the next line : His share shall be taken by those ‘ uterine brothers ’ 
who may have been ‘ united ’ with him in property ;— also ' consanguineous 
sisters,’ — i.e., those that are unmarried ; it is only unmarried sisters that can 
be called ‘ sandbhi,’ ' consanguineous ’ ; those that are married have gone 
over to the ‘ family ’ of their husbands, and hence no longer remain ‘ consan- 
guineous ’ to their brothers; — ‘also the reunited brothers.' — This should not 
be taken to mean that the share shall be taken (a) by the uterine brothers, and 
also (6) by such brothers as may have been reunited to him ;— as in that case, 
those brothers also who are not uterine, but reunited, would be entitled to a 
share in the property. Among the uterine brothers, there may be some who 
were reunited and others that were not reunited ; and in a case where both 
these kinds of uterine brothers are present, both shall divide the property 
among themselves.— This wiil not militate against Yajhavalkya, 2. 139.— 
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‘ Anyoiaryastu samsr^tl, etc. '—If, however, there are no uterine brothers at 
all, then the property shall be taken by such half-brothers as may be reunited 
with the dead person, and none others. — Among uterine brothers, even when 
separated, there is always some sort of ‘ nearness ; so that the functions of the 
uterine brother would, in a general waj', be accomplished by even those that 
may have separated. Hence it is that among such uterine brothers also as 
may have separated, — if one dies, — his property shall go to the other uterine 
brother, whose right over the property cannot entirely disappear.— (Afed/io- 
tithi.) 

• Deprived of his share ’—by reason of such disabilities as ‘ impotence ’ 
and the like as appear after the partition ; — or if some one dies, after parti- 
tion, — ‘ his share ’ — which would have been allotted to him, — ‘ does not become 
lost,’ — i.e., it should not be made to disappear by being divided among the 
coparceners. — What should he done is that ‘ those reunited with him,’ — 
either uterine brothers or half-brothers,— or ‘ uterine sisters ’ shall taKe it. 
That is to say, (a) if there is a reunited uterine brother, the share shall go to 
him ; — (6) if there is no reunited uterine brother, it shall go to the reunited 
half-brother ; — (c) if there are no reunited half-brothers also, then it shall go 
to the uterine sisters ;—(d) in the absence of such sisters, it shall go to the sons of 
the uterine brothers ; and {e) in the absence of these last, to non-uterine brothers 
and others also.— But all this shall be done only if the son or wife or daughter 
or mother or father of the disinherited (or dead) man is not there.— Others 
have explained this text as meaning that ‘ if a man dies before the partition 
of milk and other things (?), then at the time of partition the uterine brothers 
and others shall take away the share that would have gone to the dead person.'— 
Others again have declared that this lays down the rule of partition to be 
adopted if there is death of one of those brothers who, after division, had 
become reunited.— ISarvajnanarayana.) 

If among the brothers any one becomes deprived of his share, by becoming 
a renunciate or from other disability, — or dies, — his share does not become lost. — 
His uterine brothers, coming together,— as also his uterine sisters, — shall divide 
his share in equal shares.— Similarly, among uterine brothers and half- 
brothers also,— those brothers and half-brothers shall divide the share equally 
among themselves who may have combined in property (with the disabled 
person) and may, on that account, have common interests. — This, however, 
should be understood to apply to only those cases where the disabled man has no 
son or wife or father or mother.— (KuRfi/co.) 

If any one is deprived of his share,— by being away in a distant country, 
or by having become an outcast.— the uterine brothers ‘ coming to- 
gether,’ at tbe time of partition, and coming to an agreement among them- 
selves, shall divide the share of the brother who has gone away or become a 
renunciate, etc. ;— in case there are no uterine brothers, then those brothers that 
may have been reunited with him in the absence of these latter also, 
his uterine sisters. Inasmuch as this lays down equo/l division, it has been 
declared after the rule relating to division among reunited coparceners ; and 
not because it refers to the case of reunited coparceners. In fact this refers 
to cases where the man has no son and other heirs ; as it is only thus that it 
would be consistent with other Smrtis.—(Nandana.) 
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If either the eldest or the youngest of the brothers does not obtain his 
share— on account of his having become a renunciate or so forth,— or if the 
middlemost brother dies— his share does not become lost. —His uterine brothers 
coming together shall divide it equally ; also those step-brothers who may have 
been reunited with him ; as also his uterine sisters. - (Ramachandru.) 

Among the brothers if any one becomes a renunciate or dies,— his share 
all his uterine brothers shall divide among themselves, — as also hi.s unmarried 
sisters. What is meant by this has been clearly stated by Yajaavalkya in the 
text ‘ Samsr^linastu samsr^ti^ etc.’ All this, only if the man has left no son 
or wife or father or mother. — (Roghavananda.) 

‘ Amshapradana ’ is share ; of which the ‘ hani ’ is being disentitled 
by reason of becoming a renunciate or an outcast and the like.—' Bis share 
does not become lost ’ ; — i.e., it has to be allotted.— If the man has any 
uterine brothers ‘ reunited ’ with him, then these will take that share ; but 
even uterine brothers shall not take it if they have not been ‘ reunited ' ; if 
there are no ‘ reunited ’ uterine brothers, - all the uterine brothers, coming 
together, shall divide that share among themselves equally, not more nor less. 
If there are no uterine brothers, the uterine sisters shall divide that share 
among themselves. - If there are no uterine sisters, then half-sisters and half- 
brothers shall take it. — {Apararka.) 

Among reunited brothers, if any one — the eldest, the middlemost or the 
youngest— should become deprived of his share, at the time of partition 
[this is what is meant by ‘ amskapradanatali ’],—by reason of his betaking 
himself to another life-stage, or on account of such heinous crimes as the 
killing of a Brahmaija and the like,— or if he should die,—' his share does not 
become lost ’ ; therefore his share is to be taken out and kept aside, and it 
shall not become merged in the property of the reunited brothers ; the share 
thus taken out shall be disposed of in the following manner His uterine 
brothers shall divide it’;i.e,, the share taken shall be divided by all his 
brothers— those also who were not ‘ reunited ’ with him, and those that 
may have gone abroad to foreign countries, all of them coming together, — 
equally— not in larger or smaller shares ;— as also those ' brothers, ’—i.e., 
step-brothers, who may have been ‘ reunited ’ with him,— and also his 
uterine sisters— shall divide it equally. That is, they shall divide the share 
into equal shares, each of them taking a share.— [On this, the Bdlam- 
bhaUi has the following notes; ‘another life-stage,’ i.e., that of the hermit 
or the wandering mendicant.— The first sentence speaks of ' brothers ’ 
alone, and the second sentence speaks of ‘ reunited ’ brothers ; hence the two 
together are taken to mean all brothers, reunited as well as not-reunited ; 
the first sentence having specified the brothers as ' liter ine,’ the second 
sentence has to be taken as referring to half-brothers ; otherwise the second 
sentence would be clearly superfluous. ‘ SanUbhayah,’ uterine. — The ‘half- 
brothers ’ meant are those belonging to the same caste as the disentitled person ; 
as the shares of brothers of different castes have been declared to be in the 
proportion of 4, 3, 2, l.J— (Mitofcaara, pp. 831—833.) 

Among reunited brothers, if any one becomes deprived of his share, by 
becoming a wandering mendicant, etc., — or dies,— his share does not become 
lost.— Who then is to receive that share ?— The term ‘ sodarj/oh ’ (‘ uterine ') 
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(third line) is to be construed with ‘ b/iralarah' (‘brothers ') (fourth line) ; 
hence the meaning is that ‘ among brothers those who fulfil both the conditions 
of being uterine and reunited shall take the said share ' ; — as also ' uterine 
sisters,’ but only those that are not married ; those married having taken their 
husbands’ gotra (and hence not ‘ sanabhi,’ ‘ consanguineous,’ with their bro- 
thers) says the PrafcasAo. — ( Vivadaratnakara, p. 601.) 

After reuniting, if any one of them, — either by death or by betaking him- 
self to another life-stage,— becomes incapable of receiving his share, — that 
share ‘ does not become lost.’ To whom that share goes is explained in the 
second verse, which means that it goes to such of his uterine brothers as have 
been reunited with kipi- — (Vivadachintdma ii, p. 246.) 

Sven when a man becomes disentitled to receive a share, his share has 
to be there. — ‘ Hiyeta,' i.e., becomes incapable of receiving his share by- 
becoming a wandering mendicant, etc.— (Vittodachandra, 26. 1-2.) — Only such 
others shall take that share as have been ‘ reunited ’ with him ; — such is the 
view of the liatnakara and the Sru^rtisara. According to the Balarupa, how- 
ever, both the conditions should be fulfilled by the ‘ brothers,’ — being reunited 
as well as being i< ferine, and what the te.xt is meant to assert is that the nn- 
reunited uterine brother and the reunited .sfep-6rof/ier shall receive equal 
shares.— (/bid., 25. 1—4.) 

Among reunited brothers, if any one— the eldest, the youngest or the middle- 
most,— lose his share at the time of partition,— either by reason of betaking 
himself to another life-stage or by becoming an outcast,— or if he dies,— ‘ A is 
share does not become lost ’; therefore his share should be taken out and 
set aside, and it should not be divided by the coparceners. —What should be 
done with it after it has been set aside is explained in the second verse. In 
this verse we have the two words ‘ sodarydh ’ (uterine) and ‘ bhratarali ’ 
(brothers) in two separate sentences ; consequently the former should be taken 
as denoting the uterine brothers, and the latter as denoting the half-brothers ; 
otherwise there would be superfluity. 'Then again, inasmuch as the term 
‘ Samsr^tah ’ (reunited) occurs in the second sentence, — and as that term does 
not appear along with the term ‘ bhratarah ’ in the first sentence, — it follows 
that such uterine brothers also are meant to be included as are not reuni ted. Thus 
the meaning of the second verse is as follows: (a) The uterine brothers, even 
those not reunited, and those who may have gone abroad to foreign countries, — 
all of them coming together shall divide the said share equally— not more or 
less — among themselves ;—(bi similarly the ‘ brolbers, ’ — i.e., step-brothers, 
belonging to the same caste as the disentitled person, who had been reunited 
with him ; and also his uterine sisters. That is to say, all these persons— 

(а) all uterine bi-others, (b) reunited step-brothers of the same caste, and 
(c) uterine sisters — shall divide the share equally among themselves. — As regards 
the step-brothers belonging to different castes, the division among them shall 
be in the proportion of 4, 3, 2, l.~{MadanapSri}iila, pp. 678-679.) 

All the persons mentioned in the second verse,— i.e.— fo) uterine brothers, 

(б) uterine sisters, and (c) step-brothers — are to divide the said share ; and 
it is quite clear — from the words ‘ Soj-re, ' and ' SaAitdh ’ —that I'a) reunited 
step-brothers, and along with them (6) the uterine brothers, and (c) uterine 
sisters— all conjointly are the persons who are to do the dividing. — Some people 
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have explained the verse to' mean as follows : (a) ‘ The uterine brothers shall 
take the said share, if they have been reunited (with the disentitled person), 
not if they have not been reunited ; (6) in the absence of reunited uterine 
brothers, all uterine brothers shall come together and divide the share equally 
among themselves ; (o) in the absence of all uterine brothers, the uterine sisters 
shall take the share ; (d) in the absence of uterine sisters, the half-brothers shall 
take it. ’ — This explanation, however, cannot be accepted, as it involves several 
forced constructions and is inherently inequitable. — (Smt tichandrika, pp. 703- 
704.) — ‘Should be deprived’ — by becoming an outcast, for instance. — {Ibid,, 

p. 681.) 

The purely uterine brothers are mentioned by the term ‘ Sodarydh,’ 
and the reunited step-brothers are mentioned by the term ‘ S'omsr?t5/i ’ ; 
and what is meant is that both these groups have to do the dividing jointly ; 
otherwise there would be superfluity.— (2>3i/a6//«pfr, p. 204.) 

If among reunited persons any one — the eldest, the youngest or the middle- 
most— becomes disentitled from receiving his share at the time of partition, — 
either by reason of having become an outcast or of having taken to another 
life-stage, — or if he should die before having received his share. — then ‘ /lis 
share does not become lost.’ — (a) In the first place, it should be given to his 
son or other heirs (6) if there are no such heirs, it shall be given to his 
uterine brotliers, even those that may not have been reunited with him ; as also 
those who may have gone abroad and have come back ; those step-brothers 
Who may have been reunited with him, and also the uterine sisters of the 
dead person ; -all these shall divide the property among themselves.— (Viro- 
mitrodaya, p. 679.) 

If anyone should become deprived of his share, —before the allotment of 
shares,— on account of his renunciation and such causes, — his share shall go to 
the persons mentioned in the second verse. — {Smrtitattva II, p. 193.) 

‘ Deprived of his share ' — by reason of his betaking himself to another 
life-stage or becoming an outcast and so forth. — The terms ‘ Sodarydh ’ and 
‘ bhrdturah ’ should be construed together (meaning ‘ uterine brothers ’) ; 
also those that were ‘ Samsrijtah,’ — i.e., the wife, the father, the grandfather, 
the step-brother, the uncle’s sons and others who may have been reunited with 
the disentitled person.— (Vj/at'aAam?naj/M&/jo, pp. 149-150.) 

360. 2. 138. ] g i 

[p./., 5uft^ ^ jjerei ^ u 

lA) If a reunited coparcener has died, his reunited copar- 
cener shall give his share to the son that may be born to that 
coparcener ; he shall himself take that share [if no such son 
is born] (B) but it is the uterine brother who will deal thus 
with the share of a uterine brother.— (ysiStavalfeya, 2. 138.) 
[Quoted in Vivadaratnakara, p. 603 ; Vivadackintdmani, p, 247 ; 
Vivadachandra, 25. 1-6, 26. 1-3 ; Madanaparijata, p. 676 ; 
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Smrtichandrika, p. 704 ; Parasharamadhava, p. 361 ; Daya- 
bhaga, p. 191 ; Viramitrodaya, p. 677 ; Smrtitattva II, p. 192 ; 
Vyavaliaramayukka, pp. 147, 151 ; Vibhdgaaara, 17. 2 9 ; 
Dayanirnaya, 7. 1—10.] 

Notes 

See 111, 96. 

When a person, havin'? become separated, comes, for some reason, to 
unite and live with the father or brother (from whom he had separated', — he 
is called ‘ Samsr^ti ’ reunited,* while such reunited father and sons are living 
together, if another son happens to be bom to the father, he also shall be given 
a share; and if a son dies, his share shall be taken up . — ‘ Sodarasya tu 
sodarah’ (‘ the uterine brother, that of the uterine brother ’) should be taken 
as referring to cases where the partition has been made through the mothers ; 
and as applying to the son born after partition, in a case where the father has 
no property. — ( Vishvarupa.) 

It has been said that when one of the brothers has died sonless and 
has left no wife or daughter or parents, — his property goes to his brothers ; 
further details are here laid down in connection with that general rule.— 
When a divided property is reunited with another divided property, it 
is what is called ‘ 5awsi?£o,’ ‘ reunion one who has this union is called 
‘ Samsr^l,’ ‘reunited.’ When one such ‘reunited’ person dies, his pro- 
perty shall be taken by a reunited brother the ‘ brother ’ meant here 
is the uterine brother, and not a half-brother, even though the latter be 
reunited.— If a son is born to the reunited brother after his death, then the 
surviving reunited brother shall give the share of the dead brother to that 
son. This latter statement is made in the present context only by the way. — 
The rule laid down here is e.xpressed obversely in the next verse.— (Apn?-or/co. ) 

(A) Here we have an exception to the rule that when a man dies sonless his 
property goes to his wife, daughter, etc., e.\x.—{Y~ijnavalkya, 2. 137.)— When 
the property once divided is again united, it is called ‘ Somarffta,’ ‘ reunited 
property ’ ; and the possessor of such property is called ‘ Samsr^li,’ the 
‘ reunited coparcener. ’ The ‘ reunion ’ meant here is not that with any one 
and every one, but only that with the father or brother or uncle ; as declared in 
Brhaspati’s text—’ Vibbaktn yah pnnah pitra, etc.’— When such ‘reunited ’ 
coparcener dies, the surviving ‘ reunited coparcener ’ shall, at the time of parti- 
tion, make over the share of the dead coparcener to the son that may be born 
to this latter after his death, from a wife in whom signs of pregnancy were 
not perceptible (during the husband’s lifetime). Incase no son is born, the 
■surviving reunited coparcener shall himself take that property, not his wife 
or daughter and the rest.— To the rule (A) that ‘ the reunited coparcener shall 
.take the property of a dead reunited coparcener,’ the text adds an exception : — 
(B) ‘ Sodarasya tii sodarah,’ ‘ the uterine brother toill deal thus with the 
share of the uterine brother the words ‘ Samsr^tinah samsr§U ' (‘ reunited 
coparcener— of the reunited coparcener ’) have to be construed over again here also ; 
so that the meaning of this second sentence is that ' when a reunited uterine brother 
dies, his share .shall be given to his posthumous son, by the surviving reunited 
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uterine brother ; and if there is no son, the surviving reunited uterine brother 
shall take the property of the dead reunited uterine brother.' Thus then, in a 
case where the ‘ reunion ’ has been among several brothers, — some uterine, some 
half-brothers, — it is the uterine brother who shall receive the share of the dead 
uterine brother,— not the half-brother, even though he is a reunited copar- 
cener; it ia in this sense that the second sentence (B)isan exception to the 
first sentence (A). — (Mitdksara .) — [On this, the Balamhhatti — no significance 
attaches to the singular number in the text, in the terms ‘ samsrqti ’ and 
‘ sodaraJi ’ ; so that when, there are several of these, the property shall be 
divided among them. The explanation provided in the Mitak^ara rejects the 
explanation given by the older writers. The sense is as follows : when there 
are three or more reunited coparceners, if one of the brothers dies after his 
wife has conceived, and division among the survivors is found necessary, —and 
is done while the fact of the pregnancy is still uncertain or unknown,— if a son 
is born subsequently, his father’s share is to be given to this' son ; — if no such 
son is born, then the said share is to be divided among the surviving reunited 
coparceners,] 

It has been declared that when a man dies without a son, his property 
goes to his wife and others. The present text lays down an exception to that 
rule.— (A) If a ‘ reunited coparcener ’ — as defined in Brhaspati’s text—* vibhakto 
j/ait, etc.,’ -dies, his share is to be taken by his surviving reunited coparcener, 
not by his wife and other relations. (B) If a son— who was in his mother’s 
womb at the time of bis father’s death— is born after the death of the ‘ reunited 
coparcener,’— his father's share shall be given to that son.— {Viramitrodaya- 
^ikaon Yajnavalkya.) 

If a * reunited coparcener ’ dies, his property shall be taken by the other 
reunited coparcener ; and the uterine brother shall take the property of his uterine 
brother ; i.e., where the uterine brother and the half-brother are both * reunited 
coparceners ' of the dead man, the property of this dead man shall be taken 
by the uterine brother.— {Vivadaratnahara, p. 604.) 

HalSyudha has explained ‘ Jatasya ’ as ' jiuataU,’ while living. Others 
have explained the meaning to be that where the father and son have become 

* reunited,’ — and another son is born to the father after the previous partition, — 
then, on the father’s death his * reunited ’ eon shall give the father’s share to 
that posthumous son.— Of two reunited coparceners, if one dies, the other 
reunited coparcener is entitled to the dead man’s share. If among the reunited 
coparceners of the dead man, one is his uterine brother and the other is not 
his uterine brother, then the dead man’s share goes to the uterine brother. 
Similarly, in case the * reunion ’ has been between the father and a son,— and 
there is another son also who continues to be separate (and is not 

* reunited ’),— then it is the ‘ reunited ' son who receives the father’s share. 
This is only right, in view of the aforesaid definition of * reunion ’ given by 
Brhaspati ; specially as the claims of the other sons over the father’s property 
have been set aside by their separation from him ; while the special claims of 
the * reunited ’ son have been created by the ‘ reunion. ’ — Thus then the upshot 
of the whole is that the share of the * reunited ’ father goes to the sons born 

F. 53 
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after the partition, — and when there are no such sons, it goes to the ‘ reunited ’ 
son or brother and other reunited persons, — but not to the son who has not been 
‘reunited.’ — {Viviidachintamani, pp 247-248.) 

If a ‘ reunited coparcener ' dies, his surviving reunited coparcener shall 
give the dead man's share to his son.— In a general way the fact of being 
‘ reunited ’ is the ground for one coparcener taking the property of an- 
other.— ( Pirndoc/iandro, rS. 1—6.) In a case where the father has become 
‘ reunited ’ with one of his sons, the father’s share shall be taken by that 
‘ reunited ’ son, and not by those sons who have not been ‘ reunited ’ with him, 
but have remained separate. The Sinrtisara also says the same thing. — 
(Ibid., 29. 1—3.) 

The property that has been divided and again combined is called 
‘ .so nisi (f/a,’ ‘ reunited property ’ ; one who has such property is the ‘ aamsr^tt,' 
the ‘ reunited coparcener.’ If one of the reunited coparceners dies without 
leaving a son or a grandson, —even though his wife may be alive, — his property 
shall be taken by his surviving ‘ reunited coparcener.’ — No significance 
attaches to the singular number in the term ‘ samsrsti,’ ‘ reunited coparcener'; 
so that if there are several ‘ reunited coparceners,’ they shall divide the property 
among themselves and also support the widow of the dead coparcener. — The 
‘ reunion ' spoken of here is possible only with one’s father, brother or uncle, — 
as declared in Bi haspati text-' Vibhalcto yah, etc.’—U, however, the widow of 
the dead coparcener, whose pregnancy was not known before, should give birth 
to a poisthumous son, then they shall give to this son the share of the dead 
coparcener.— Further, the pnperty of a reunited coparcener is not taken by 
any and every ‘ reunited coparcener,’ but only that ‘ reunited coparcener ’ who 
is his uterine brother, -not ore who is only his half-brother.- (iWodunaporijofa, 
pp. 676-677.)— The essence of the whole law on this subject is as follows : — (a) In 
a case where the person who has died sonless has no ‘ reunited ’ half-brothers, 
his property shall be taken by that uterine brother of his who may have 
been ‘ reunited ’ with him ; — (6) in a case where there .s no ‘ reunited ’ uterine 
brother, the property shall be taken by that half-brother of his who may 
have been ‘ reunited ’ with him ; and in this case if the half-brothers belong 
to the same or to different castes, the property shall be divided among them in the 
proportion Oi, 4, 3, 2, 1 tc) in a case where among the ‘ reunited copa ’ceners,’ 
there uterine brothers as well as half-brothers, they shall all take th'i 
property or, • the uterine brothers shall take the property ’ as reproduced 
in Bdlambhatti on 2. 139] ; — (d) in a case where the uterine brothers are nut 
‘ reunited ’ while the half-brothers are ‘ reunited, ’ there also the uterine 
brothers as well as the half-brothers shall take the property if the half- 
brothers are not ‘ reunited ’ and the uterine brothers are ‘ reunited, ’ then the 
uterine brothers alone shall take the property ; — (3) if, among the uterine 
brothers, some are ‘ reunited ’ and some not ' reunited, ' then only those 
uterine brothers shall take the property who fulfil both the conditions of being 
‘ reunited ’ and being ‘ uterine brothers.’ — In all cas' s the widow obtains her 
maintenance. — The distinction that has been made between brothers born of 
the same mother and brothers born of different mothers has to be made also 
between those uncles who are the father’s uterine brothers and those uncles 
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who are the father’s half-brothers such is the view of some people.— But 
it is not right ; because the text speaks of the ‘ uterine brother ’ taking 
the property of the ‘ uterine brother ’ ; and there is no ground for extending 
the scope of the connotation of the term ‘ brother ’ here.— (Ibid. , pp. 680-681.! 

The meaning is that the property of a ‘ reunited ’ brother is to be taken 
by his ‘ reunited ’ brother, not by his wife or other relations. — (Smrtichan- 
drika, p. 702. ) 

The meaning is as follows : If one of the ' reunited coparceners ’ dies, 
his property shall be given by his .surviving ‘ reunited coparcener ’ to the 
posthumous son born to the former from a mother in whom signs of pregnancy had 
not been perceived at the time of partition in case there is no such son, the 
surviving coparcener sha" himself take the property, which shall not go to the 
dead man’s wife or other relatives ; — his wives and unmarried daughters are 
to receive mere maintenance. — {Parasharamddhavi, p. 361.) 

This text indicates the fact that the term ‘ bhrdtr ’ i ‘ brother ’) denotes 
the uterine as well as the non-uterine brother.— (Ddyabhdga, p. 191.) 

If any one among ‘ reunited persons ’ dies without leaving a son or a 
grandson, the property would appear to devolve upon his ‘ wife, daughter, etc. , 
etc.,’ according to the general rule ; it is to this rule that the present text provides 
an exception ; and the meaning is that the property of a ‘ reunited coparcener ’ 
shall be taken by his ‘ reunit d coparcener,' not by his wife or other relations. — 
The next sentence ‘ soda raa 1/(1 tit sodar«/i ’ sets up an exception to the rule 
‘ samsr^inastu savisr^tu’ The terms ' sanisr^tiwaii samsrell have to be 
construed also with the terms ‘ sodarasija .todarah ’ ; so that what is meant 
is as follows : — (a! The reunited uterine brother shall give the share of that dead 
brother to his son (5) In case there is no son or grands m or great-grar.Json 
of the dead brother, he shall take the property himself.— ic) In case among 
the ‘ reunited coparceners,’ some are uterine brothers and some noL uterine 
brothers, — the property of the ‘ reunited ’ liter 'ne brother shall be taken by 
‘reunited’ uterine brother, not by the brother who is not uferme. — (Vira- 
mitrodaya, p. 677.) 

This shows that in come cases even a half brother’s rights are equal to 
those of the uterine brother, if the former is a ' reunited coparcener.’ — 
(Smrtitattva II, p. 192.) 

This is an exception to what has been laid down by Y-'jn ivalkya (2. 136) 
regarding ‘ the wife, the daughters, etc.,’ succeeding to the property of one who 
dies sonless. The meaning of this is as follows : What entitles one to inherit 
the property of a sonless man is the fact of one being ‘ reunited ’ with 
him, not that of being his ‘wife or daughter, etc., etc.’-- -Vijfianeshvara, 
Madana and others have held the view that the present text refers to cases 
where the dead man has left no son or grandson or great-grandson ; and 
consequently on the death of one of a number of ‘ reunited coparceners, ’ his 
property shall be taken by his surviving ‘reunited coparcener,’ even though 
the dead man’s wife and other relatives be there. — But this is open to question. 
In fact the present text has no reference to the dead man being ‘ sonless ’; 
if the qualification ‘ sonless ’ were to be taken as understood, the re.sult would 
be that, of two sons, or of a son and a grandson,— one of whom is ‘ reunited ' 
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with the father and the other is not,— both will be entitled to the same share ; 
hence, if ‘ sonless ’ were taken as understood here, this text could have no 
application to a deceased ‘ reunited coparcener ’ who dies leaving sons. This 
result— that the reunited son and the son not reunited would both share the 

father’s property equally— would be contrary to popular usage The 

first line contains two propositions— (a) the property of one dying reunited is 
taken by the surviving reunited coparcener or coparcener ; (6) if there 
is a competition between two reunited coparceners,— one of whom is 
a full brother and the other a half-brother,— then the reunited full brother 
takes the property of the deceased reunited coparcener. The words ‘ sodara- 
sya tu sodarah ' are an exception to the rule ■ samsr^tinali sowsrftl 
and these latter words are to be understood as extended to the clause ' sodara- 
sya sodarah.’— The second. line of the verse is an independent sentence; 
it refers to a case where, when a ‘ reunited coparcener ’ died, his wife was 
pregnant, which however was not visible at the time, and therefore his property 
was divided by the surviving ‘ reunited coparceners ’ among themselves. In such 
a case, if a son is born, the surviving ‘ reunited coparcener ’ (such as the 
paternal uncle of the posthumous son) should hand over to the posthumous son 
the share of the deceased ‘ reunited coparcener.’ But if no such son is bom, 
then the surviving ‘ reunited coparcener ’ should take that share himself. Here 
the mere fact of being a son determines the right to take the share of the 
deceased father, and not the fact ot being born after partition among the 
surviving ‘ reunited coparceners. ’ To suppose the latter as the determining 
factor serves no purpose and is cumbrous, and leads to the result that if a son 
were born to a ‘ reunited coparcener ’ in a distant country, even before parti- 
tion,— and that fact was not known to the surviving reunited coparceners,— 
then the son would not be entitled to share his father’s wealth. Therefore a 
son, born before partition, even though not reunited with the father, should 
receive from the ‘ reunited ’ uncle and others the share of his father. — 
{Vyavaharamagukha, pp. 147-148.) 

‘ Jatasya’ is equivalent to ‘ jlualah,’ living, — says Halayudha. — 
According to others, the meaning is that in case where after the ‘ reunion ’ 
of the father with his .son, another son is born to the father, — if the father dies, 
the share of the father should be given to that new-born son.— The meaning is 
that if one of the reunited coparceners dies, his share goes to another reunited 
coparcener ;— and of these latter, if one is a uterine brother and the other is not 
so, then the share of the dead man goes to the uterine brother.— Similarly in a 
case where the father and son are'ithe reunited’ coparceners ; because the text 
speaks of ‘ reunited coparceners ’ in general, without any specification (as to 
its referring to the^.’case of brothers only). — It will not be right to argue that, 
in accordance with the rule—’ Paitamahahcha pitryancha, etc.,’ the property 
in question 'should go to all the coparceners. —Because that right becomes set 
aside by the division.— The conclusion on this point is as follows : The father’s 
share goes to the sons ;born after the previous partition ; — if there are no 
such, sons, then it goes to the reunited sons;— if there are no such sons, 
then to the reunited uterine brothers, not to the unreunited son. This is what 
has been declared by Manu in the text—’ Xjrdhvam vibhagajjdtastu, etc. 
(Vibhagasara, 17. 2 — 9,) 
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The meaning is this— when a member of a joint family dies, his coparcener 
should make over his share of the property to his child ; if there is no child, 
then the coparcener himself takes that share. ‘ The uterine brother will 
deal, etc.'—i.e., when the uterine brother has died and has left no son or 
father or mot'tier.~{Jjdyanirnaya, 7. 1—10.) 

361. 2. 139.] [ v.l (a) 

(b) 5115^^4 — [y./. 

(a) (b) I 

[v.l, 

] II 

Even though reunited, the non-uterine coparcener (half- 
brother and the like) shall not take the property of a non- 
uterine coparcener ; even though not reunited, the uterine 
brother shall take the property, not the coparcener born of 
another mother.— {Yajnavalkya, 2. 139.) [Quoted in Medhatithi, 
9. 212 ; Vivadaratnakara, p. 604 ; Vivadachintamani, pp. 248- 
249 ; Vivadachandra, 24. 2—10 ; 25. 2—6 ; MadanapUHjata, 
pp. 676-677 ; SmrtichandrikU, pp. 703-704 ; ParUsharamUdhava, 
pp. 362-863; DUyabhUga, p. 193; Viramitrodaya, p. 678; 
Smrtitattva II, pp. 192, 194-195 ; Vyavaharamayukha, pp. 
148, 151 ; VibhSgasara, 18. 1—5; Dayanirnaya, 7. 2—4.] 

Notes 

See also III, 96. 

Some people read this verse as containing the 'explanation of the preced- 
ing verse.— If there is a uterine brother, the half-brother can never receive 
the property, even though he be ‘ reunited ’ ; while the uterine brother would 
be entitled to receive it, even though he be not reunited. — ( Vishuarupa. ) 

What has been asserted affirmatively in the preceding verse is affirmed 
negatively in the first line here ; the meaning of which is quite clear.— The second 
line is in answer to the question as to what shall be done in a case where the half- 
brother is ‘ reunited, ’ and the uterine brother is not so. The meaning is that, even 
though he be not ‘ reunited,’ the uterine brother shall take the property, not the 
half-brother even though he be ‘ reunited.’ The ' reunited ’ is meant to be the 
qualification of the half-brother which is implied by the particle ‘ api.’ Thus the 
meaning comes to be this. — If there is a person fulfilling both the conditions of 
being the uterine brother and of being ‘ reunited,’ then Yib shall receive the 
property of his ‘ reunited ’ uterine brother ; when, however, the condition of 
being ‘ reunited, ’ is fulfilled by the half-brother, then it would be the character of 
being the uterine brother that would entitle the man to receive the properly, ' 
and not the character of being ‘ reunited.’— (AporarAa.) 
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CHAPTER II 


In a case where a sonless’.' reunited coparcener ’ [reunited with a half- 
brother— says Bafamft/iaNlJ has died, and has left a half-brother ‘reunited’ 
with him, and an uterine brother not ‘ reunited ’ with him, — who shall receive 
the property of the dead person ? The answer is that both shall divide it 
between themselves, and the present text gives a reason for this : (a) The half- 
brother who is ‘ reunited ’ shall receive the property ; — but (6) the half-brother 
who is )iot ‘ reunited ’ shall not receive the property [reading ‘ nanyodaryo 
dhanam ’ for ‘ nanyodaryadhanatn.’] By means of these two affirmative 
and negative propositions what [is meant is that in the case of the half-brother, 
it is the character of being ‘ reunited ’ that entitles him to receive the property. 
The term ‘ asamsrstyapi ’ (which has been taken as qualifying ‘ anyodaryah ’ 
of the first line') is to be taken with the next sentence also, which means that 
‘ even one who is not reunited shall receive the property of one who is reunited 
with some other person). — Who is such a person ? — The answer is given by the 
next word ‘ samsrxiah,’ whi..h means ‘united in the womb,’ i.e., the 
uterine brother. What this sentence declare.MS that the character of being 
the uterine brother is the ground for the proper'",' being taken by the uterine 
brother who is not reunited. — The word ‘same'.ilah’ (which has ah'eady 
bc^n taken as meaning that the uterine brother is r'ceive the properly even 
when he is ‘ not reunited ’) is to be construed also w’th the ne.xi sentence, in 
which case it would mean ■ tne reunited coparcener ’ r.na shall qualify the 
term ‘ anyamatrjah,’ the half-brother. This sentence is to be explained 
after adding to it the particle ‘ eva,’ the meaning being—' the half-brother alone 
shall net take the property of a reunited coparcener, even though he be a 
reonitsd coparcener. ' Thus, by the reason of the particles ‘ api ' and ‘ eva ’ ■ 
(supplied), the meaning comes to be that in a case where the uterine brother is 
mi reuni ed, and the half-brother is the property is to be divided 

between the two ; because each of the two fulf; Is one of the conditions, which 
justifies his receiving the property [the uterine brother fulfills the condition of 
being the uterine brother, and the half-brother fulfills', the condition of being 
reiinifedl.— This has been clear in Manu (.U. 210 -212) [see above, the text 
‘ yeiidm jyefthalj, etc.’ — (Mita/;?aro. )] — [On this the iJalam 6 /.Lilt I describing 
the essence of the law on the subject practically reproduces the summing up 
of the law given in Madanapari jata, p. 6S0 (see pp. IlS-lO above.)] 

In a case where the uterine brother and the half-brother are both among 
the ‘ reunited coparceners,’ the property shall be taken by the uterine brother, 
not by the half-brother ; the second line supplies' the reason for this : When 
a ‘ reunited coparcener ’ who has died has left no wife or daughter, his property 
shall be taken by his uterine brother, even though he be not among his 
‘ reunited coparceners ’ ; and so long as even such a uterine brother is there, 
the half-brother shall not take the property. Even when both the uterine 
brother and the half-l)rother are among the ‘ reunited coparceners,’ the prior 
claim of the uterine brother is due to the comparative nearness of his relation- 
ship to the dead man.— The phrase * apicha ’ is meant to include what 
.'Vfasistha has said to the effect that ‘ so long as an undivided uterine brother 
is there the property shall not be taken by the wife or other relations of the dead 
man. ’—In these two verses the particle ‘ tu ’ has been repeated thrice, the 
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first serves to preclude the wife and others from the property, the second 
precludes such ‘ reunited coparceners ’ as the uncle and the rest, and the third 
precludes the notion that the undivided half-brother’ is not entitled to the 
property. -{VlraniUrodaya-Tika, on Yajnavalkya.) 

The meaning of this verse is as follows : _ ‘ Even though reunited, the 
half-brother does not receive the property, if a uterine brother is there, though 
not reunited ; while among the uterine brothers, he alone shall receive it who 
has been reunited and not any other, notwithstanding his uterine character . . . 
When, however, there are no uterine brothers at all, the property shall be taken 
by such half-brothers as have been reunited, and not others. — [Medhatithi, 
on Manu, 9. 212.) 

This text lays down what is to be done in a caseiwhere one of the reunited 
coparceners has died, leaving one uterine brother not reunited with him, 
and a half-brother reunited with him. to) The first sentence is ‘ ndnijodaryo 
d/ianam haret asamsif/H,' ‘the half-brother shall not take the property^, 
if he has been not reunited ’ ; and this proposition asserts that the half-brother 
can take the property only if he has been reunited, [b) The term ‘ a amsr^ti ' 
has to be construed also with what follows it ; so that the meaning of the second 
sentence would be that ‘ even one who is not reunited may take the property ’ ; — 
who is that person ?— The answer is ‘ samsr^tah,' i.e,, ‘ united in the womb,' 
i.e ,the uterine brother. This sentence asserts that a person not reunited may take 
the property if he fulfills the condition of being a uterine brother. So that 
both the persona -the /iai/-6rotiier fulfilling the condition of being reunited, 
and the unreunited brother fulfilling the' condition of being uterine, — 
fulfilling the conditions antecedent to the taking of the property, both of them 
are entitled to receive the property.— The reading adopted in the Kalpataru 
is ‘ nanyadaryadhanam' haret ’ vrhieb must be regarded as a mistake of the 
copyist ; because the reading in the original Ydjhavalkya-Smrti, as also in the 
Mitdh^ard, the Parijata, the Prakdsha and Haldyudha is ‘ wnyodaryo 
Ahanam harvt.’ But in reality, both the readings give the same sense. — 
{Vivddaratndkara, pp. 604-605.1 

This text asserts what should be do.ic in a case where there is a reunited 
half-brother and a unreunited uterine brother. The sentence is to be 
broken up and construed in the following manner ; {a) ‘ The half-brother, who 
is ‘ reunited ’ shall take the property of his half-brother,— but not if he is 
not reunited ; (b, but the uterine orothei shall tase the property of 
his uterine brother, even though not reimited.’ — If the reading is ndn- 
yodaryo dhanam hard,’ the co istruction is easy. The clause ‘ ndn- 
yamdtrjah,’ ‘ not the half-brother,’ would, in that case, be a mere reiteration. 
Thus the meaning comes to be that (o) what entitles the half-brother to the 
property is the fact of his being reunited, and (5) what makes the uterine 
brother entitled to it is the fact of his being uterine.- (I'ivddachintdmani, 
p, 2,9.) 

In a case where the half-brother is ‘ reunited ' and the uterine brother is 
not ‘ reunited, ’ both of them shall share the property. The first sentence is 
‘ anyodaryak samsr^ll san samsr^tidhanam hard’ (‘the half-brother, if 
reunited, shall receive the property of the reunited coparcener ’) the second 
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sentience is ' nanyodar yah asamsr^it dlianam haret ' ihe unreunited half- 
brother shall not receive the property ’) ; so that the idea is confirmed that 
what entitles the half-brother to receive the property is the tact of his being 
reunited. — The term ‘ asamar^ti,’ ‘ unreunited/ is to be construed both ways ; 
so that we get also the statement that ' the uterine brother, even though not 
reunited, shall take the property.’ The clause ‘ rianyamatrjak ' represents 
the third sentence, which means among xinreiinited coparceners, other than 
the father, it is the uterine brother alone that can take the property, none 
else.— Some people read ‘ nanyodaryo dhanam haret ’ ; but the meaning 
remains the same.— ( Vivddaehandra, 25. 2—6. ) 

■(a) ’ Anyodaryah,’ the half-brother, — if 'reunited,’ shall take the 

property ; — (6) the half-brother, if not ‘ reunited,’ shall not take the property, — 
The sentence beginning with * anyodaryah ’ and ending with ‘ aaanisrsU 
api ’ means that what makes the half-brother entitled to receive the property 
is the fact of his being ‘ reunited.’ — The term ‘ asamsrftl ' is to be construed 
both ways ; so that the next sentence we get is— ‘ asamsrsti api chadadydt 
sanisr.jtak,’ which means that 'even though not reunited, — i.e., though not 
having had his divided property joined to the property of the dead coparcener, — 
the samsT^la, i.e., the uterine brother, shall take the property of the dead 
coparcener. This means that what makes even the unreimited uterine 
brother entitled to receive the property is the fact of his being ttlerine.— 
Further, the word ‘ somsv?lah ’ is to be construed also with what follows; 
so that we get yet another sentence ‘ samar^to nanyamatrjah ’ ; but in 
this sentence tlie word ‘ samsr^tah ’ stands for the reunited coparcener, 
not for the uterine brother (as in the preceding sentence) ; and the meaning 
of this sentence is that ‘ even though he be a reunited coparcener of the 
dead man, he atone, shall not take the entire property ’ (this ‘ eva,' ‘ alone ’ being 
supplied in consideration of Manu’s text on the subject). Thus the meaning 
comes to be that ‘ in a case where the uterine brother is not a reunited copar- 
cener of the dead man, and the half-brother is a reunited coparcener, the 
uterine brother shall receive a share in the property by virtue of his being a 
uterine brother, and the half-brother shall receive a share by virtue of his 
being ‘ reunited.'— (MadanaparijSta, pp. 676-677.) 

The first line refers to cases where the dead man has left a uterine 
brother. — {Smrtichandrika, p. 703.) — The Smrtichandrikd (pp. 704-705) 
states in detail the explanation propounded in the Mitak^ard, and the Madana- 
pdrijdta, and then criticises it in the following words Such an explanation 
can satisfy only the propounders of the explanation, not those who understand 
the text ; as the meaning that is deduced with great ingenuity is not expressed 
by the words at all. The most reasonable way is to take the texts of Manu 
and YSjfiavalkya in their ordinary sense and to reconcile them by taking as 
pertaining to different subjects ; Manu’s text being taken as pertaining to 
cases where there are both moveable and immoveable properties, and Ygjfia- 
valkya’s text as referring to cases where there is moveable property only or 
immoveable property only. — (Smrtickandrikd, pp. 705-706.) 

The half-brother shall receive the property of his half-brother, if he has 
been ‘ reunited ’ with him, not if he has not been reunited ;— The uterine brother 
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may receive the property of hia uterine brother, even though he be not 
reunited and the property shall not be taken by the reunited half-brother 
only. — {Parasharamadhava, p. 362.)— Some people explain the second line as 
follows : In a case where there are reunited half-brothers, and unreunited 
uterine brothers,, the property shall be taken by the unreunited uterine brothers 
only, not by the half-brothers, even though reunited. The text of Mann — 

‘ Te-jowi jyeiitali, etc .’ — which lays down that the reunited half-brothers and 
the unreunited uterine brothers are ail entitled to share the property,— should 
be taken as applying to cases where there are both kinds of property, moveable 
as well as immoveable ; and the text of Ysjflavalkya as applying to cases where 
there is moveable property only, or immoveable 'property only.— People may 
accept whichever explanation appears proper.— (Parog/iorawad/iara, p. 363.) 

The meaning is that the half-brother, if reunited, should be the first to receive 
the property, — not that he alane shall take it. The question arising as to whether 
while receiving it first, he shall preclude the uterine brother, or he shall 
share it with him, — the answer to this is given in the second line, into which 
the word ‘ sodarah ’ has to be introduced ; the meaning being that ‘ the 
uterine brother, even though not reunited, shall take the property ' ; — and 
‘ it is only the half-brother who shall take the property only when reunited.’— 
Or the word ‘ samar^tah ’ itself may be taken as standing for the uterine 
brother (in which case it will not be necessary to construe the word ‘ sodarah ’ 
of the first line over again with the second line). That is why Jitendriya has 
quoted this text as from BrhadySjnavalkya and in the form ‘ Sodaro nan- 
yamatrjah.’ — Further, the term ' samsr^tl ’ of the first line is to be construed 
with the second line also ; the meaning being that it is not only the reunited 
half-brother who will take the property, but also the uterine brother even 
though not reunited. Thus the meaning comes to be that the property is to 
be shared between the unreunited uterine brother and the reunited half- 
brother. It is with a view to this that the author has used the phrase ‘ api — 

eha. Some people have taken this text as explaining what is already 

contained in the preceding text — ‘ Samsr^tivastn somsrjtl.’ — But this is most 
improper ; as in that case what was intended to be said having been already 
stated in the present text, the preceding text would be entirely superfluous. 
In reality what the present text means is as follows : That half-brother who 
is reunited is not to receive the property of a half-brother, but the uterine 
brother, even though not reunited, is to receive the property of a uterine 
brother. — The explanation, whereby the meaning is obtained that ‘ the half- 
brother, even though reunited, shall not receive the property,' is not right ; 
as in that case the second ‘ anyodarya ' in the first line would be superfluous ; so 
alqp would the term ‘ nanyamdtrjah ’ in the second line.— In our opinion, the 
meaning is as follows ; (a) ‘ The half-brother who is reunited is to take 

the property, even when there is a uterine brother, but not reunited ; (6) the 
half-brother shall not take it, if he is not reunited,’— this is the meaning of 
the first half,— Next the question arising—* Then, is the uterine brother never 
to receive the property ? ’ — the answer is given in the second line ; (c) ‘ even 
though not reunited, the uterine brother (the term ‘ sodarah ’ being construed 
from the first line), shall receive the property, and the reunited half-brother 
alone shall not take the whole of it ; it shall be shared between both (the 

P. 64 
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unreunitcd uterine brother and the reunited half-brother). This is e^tactly what 
has been declared by Manu in the text ‘ Sodari/a vibhajiijustam, etc.’— 
(DUyabhdga, pp. 193—203.) 

What is asserted here is that in a case where there is a reunited half- 
brother and also a uterine brother, the property is to be shared by both. — 
The term ‘ asamsr^ti ’ is to be construed both ways ; as also the term 
' aamsrftah,’ which latter, in the drst half stands for the uterine brother, 
and in the second half, for ‘reunited’; after the word ‘ anyamatrjah,’ vie 
have to supply the particle ‘ eua.’ The meaning thus comes to be as follows — 
(a) ‘ The half-brother shall take the property, if he is reunited ; (6) the half- 
brother shall not take the property, if he is not reunited ’ ; — these affirmative 
and negative propositions show that what makes the half-brother take the 
property is the fact of his being reunited, not that of his being a brother 
similarly, (c)*the uterine brqther shall take the property, even when not 
reunited, Vfhat to say as to his taking it when reunited’", — (d) ‘ even when 
reunited, the half-brother alone shall not take the property, he shall share it 
with the uterine brother, even when the latter is not rciinifed.’— Thus the 
upshot is as follows : In a case where there is an unreunited uterine brother 
and a reunited half-brother, the property of a sonless brother shall be divided 
equally between both of these ; as each of them fulfills one of the two condi- 
tions entitling him to the property— the uterine brother fulfilling the condition 
of being uterine and the half-brother fulfilling the condition of being reunited. 
If the uterine brother also is reunited, then he alone shall take the entire 
property, as fulfilling both the conditions (of being uterine and reunited) 
and as such having a stronger claim than the half-brother (who fulfills the single 
condition of being reunited). —The masculine gender in the terms ‘samsriti’ 
and the rest is not meant to be significant ; that is why Manu has declared the 
uterine sisters also to be entitled to receive the property,— in the text * Vibhak- 
tali sahajivanfah, etc.' — [Viramitrodaya, p. 678.) 

The first line answers these questions— (a) In a case where the dead man 
has left an unreunited uterine brother and a reunited half-brother, who is to 
receive his property ? (6) In a case where he has left a uterine brother and a 
half-brother, both reunited, who is to receive his property ?— ITie answer 
is that the mere half-brother shall not receive the property ; he shall receive 
it only if reunited ; but the uterine brother shall receive it, even when not 
rewMifed.- Thus then, in a case where between the uterine brother and the 
half-brother, each fulfills only one of the two conditions of being uterine 
and being reunited, the property shall be divided between them ; but not so 
when the half-brother is not reunited ; this is what is meant by ‘ samsrjto 
nanyamdtrjah,’ i.e., when the reunited uterine brother is there, the half- 
brother shall not receive the property, even though reunited ; which memis 
that in that case the reunited uterine brother alone shall receive the property ; 
because though both would be equally reunited, yet the claims of the uterine 
brother would be stronger, by virtue of his being uterine in addition to being 
reunited.- [The views of DSyabhdga and Mitdk^arS are then stated]— The 
view of Shulapfini MahamahopSdhyaya as expressed in his DlpakalikS com- 
mentary on Yajfiavalkya is as follows; Even though not reunited, the 
uterine brother shall receive the property, not the half-brother even thou gh 
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united. — If the reading is ‘ rianyodaryo dhanam harst,’ the meaning would 
be ' being a half-brother, one will not receive the property. ’ The purpose 
served by the text is to assert the claims of the unreunitcd uterine brother. — 
[Then it states the view of ‘ Ratnakara and others.’] — (Smrtitattva II, 
pp. 194-195.) 

What is asserted here is that in a ■ case where there is an unreunited 
uterine brother and a reunited half-brother, the property is to be divided 
between them. — Here the terms ‘ anyodarya ’ and ‘ anyarnatrja ’ stand not for 
the half-brother only, but also for the uncle and others. If these latter were 
not meant, there would be no point in including them under the category of 
‘reunited coparceners.’ — The term ‘ aeamsr^tyapi ’ is to be construed both 
ways ; and the term ‘ aamsr^tali ’ is to be repeated, once in the sense of 
‘ reunited ’ and then in the sense of ' the uterine brother ’ ; in the former 
case, the particle ‘ api ' is to be understood after ‘ samsr^idh ’ ; and at the 
end of the verse the particle ‘ eva 'is to be understood. Thus the following 
propositions are deduced from the text: (A) A non-uterine coparcener — i.e., 
wife, father, grandfather, half-brother, uncle — shall take the property, if 
reunited,— not if he is not reunited ; thus what entitles the non-uterine 
coparcener to receive the property is the fact of his being reunited. — 
(B) The uterine brother shall take the property, even though not reunited; 
what entitles the uterine brother to receive the property is the fact of his 
being uterine.— (C) The non-uterine coparcener alone shall not take the pro- 
perty, even though he be reunited; between the uterine brother and the 
non-uterine coparcener, the property is to be divided,— one being entitled by 
reason of his being uter ine and the other by reason of his being reunited. 
This is exactly what is made clear by Manu in 9. 211-212 ‘ Yefdm jyv?tkah, 

etc.’—{Vyauahdramayukha, pp. 148-149.)— In a case where there is a 
uterine brother not reunited and also other non-uterine coparceners as uncle, 
half-brother and the like who are united— the property has to be divided,— 
{Ibid., p. 141.) 

‘ Adadyat ,’ — shall take.— Awj/omotr/a/i,’ i.e., other than the uterine 
hrot\\er.—(V ibhagasara, 18. 1—6.) 

The question arises— (A) In a case where the uterine brother is not ‘ reuni- 
ted, ’and the non-uterine (half-brother) is * reunited,’ who is to inherit the 
property ? (B) Also in a case where there is a uterine brother and a non-uterine 
brother, — both ‘ reunited,’ — who is to inherit it ?— These questions are answered 
in this text. (A) The meaning of the first half is as follows: When unon- 
uterine brother is to inherit the property only if he had been ‘ reunited ’ to the 
dead person according to the preceding section (361) the uterine brother 
would succeed even though not ‘ reunited ’ ;— so that taking the two texts 
together, it follows that in a case where ‘•here is a uterine brother not 
‘ reunited,’ and also a non-uterine brother ‘ reunited,’ the property is to 
be divided between both of them ; but if the non-uterine brother also is not 
‘reunited,’ then he does not share the property. (B) The meaning of the 
second half of the text is that in a'case where there is a ‘ reunited ’ uterine 
brother, the property will go to him,— not to the non-uterine brother, even 
though this latter also may have been ‘ reunited ’ ; the whole property shall 
go to the ‘ reunited ’ uterine brother. — (Dayanirnaya, 7, 2-3 et, seq,) 
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The law on this subject may be thus summed up : First of all comes the 
itterine brother ; if there is no uterine brother, then the non-uterine 
brothers come in ; as between the ‘reunited ’ and ‘ non-reunited ’ vfurine 
brothers, the property goes to the former ; — as between the ‘ reunited ’ non- 
ute7-ine brother and the ‘ non-reunited ' non-uterine brother, the property 
goes to the former ; — as between the ‘ reunited ’ non-uterine brother and 
the ‘ non-reunited ’ uterine brother, the property is to be equally divided ; — 
as between the ‘ reunited ’ uterine brother and the ' rexanted’ non-uterine 
brother, the property goes to the former. — (Dayanirnaya, 8. 1 — 8.) 


362. 28. 27.] w [a?., ] 

I 

As regards partition among reunited coparceners 
among unreunited coparceners] — the share of those dead goes 
to the eldest. — (Gautama, 28. 27.) [Quoted by Vishrarupa, 
p. 252.] 


Notes 

The term ‘ eldest ’ here stands for the father, who has been declared 
to be entitled to the property of such sons as have no other uterine brother 
and who have not been reunited to any other brother.—! ViskvarTipa, p. 252.) 

The term ‘ eldest ’ is purely illustrative ; what is meant is that the 
property goes to the brothers, not to the widow or to the parents. — 
(Haradatta.) 


363. g i 

(a) Among reunited coparceners, and (b) among those living 
separately, -on the death of one coparcener, his property 
shall be taken (i) by other coparceners, and (iit by others living 
separately (respectively),— those receiving the property in each 
case being such as are entitled to inherit the property of any 
one among themselves who may die childless.— (XstySyaTCa.) 
[Quoted in Vivadaratnakara, p. 605 ; Vivadachintamani, 
p. 250 ; Vivadachandra, 25. 1 — 10 ; Vibhagasara, 18. 2. 2.] 


Notes 


The shares of deceased reunited coparceners go to the surviving reunited 
coparceners ; — the shares of th(se living separately go to others living 
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separately ; — ‘abhaci,’ i.c., ,in the absence of the wife and other heirs. — 
‘ Nirbljanvon-yahhagiiialj,’— this is a copulative compound. — {Vivadarat- 
ii'ilkara, p. 605.) 

It is declared here that among those mentioned, on the death of one {ekasya 
abhave) the other takes his property ; to this a qualification is added that 
the persona mentioned must be such as are entitled to receive the property 
of any one among themselves who may die childless . — The upshot of the 
law on the subject is as follows : If a reunited coparcener dies, leaving either 
a son born after the previous' partition, or a grandson or a great-grandson, 
these latter shall receive his property ; — ^if there is no son, etc., the property 
shall go to such a widow as may be folly equipped with all the qualities of 
chastity and the rest and entirely free from all the eight forms of sexual 
intercourse ; the other widows, if chaste, shall be entitled to maintenance, not 
to share in the property as for the dead man’s daughters, they shall be 
maintained and have all their rites ending with marriage performed with the 
property left by their.father the dead man’s father shall be maintained ; — 
in the absence of all these, the entire property goes to the reunited coparcener 
of the dead man. If among the reunited coparceners there is a uterine brother 
and a non-uterine brother, the property goes to the uterine brother. If there is 
a non-uterine brother who has been reunited and a uterine brother who has not 
been reunited, then both of these share the property equally.— If, of these two, 
only one. is there, then that one receives the property : — among reunited 
coparceners if any one has acquired property by means of learning and other 
means after the • reunion,’ — though such property is normally impartible yet 
it may be divided j but the acquirer shall receive two shares, each of the other 
reunited coparceners receiving only one share each. — [VivadachintUmavi)t 
pp. 260-251.) 

‘ N irbijdnyonyabhaginah.’ — ^They are related to each other in such a 
manner that if any one dies childless, the other will take his property. —The 
upshot of the whole is as follows : — If a reunited coparcener dies, his property 
goes to such of his sons, grandsons and great-grandsons as may have been 
born after the reunion if there are no such sons, etc., it goes to his chaste 
wife ; the unchaste wives ' have to be supported ; bis daughter also has to be 
maintained till she is married ; — in the absence of all these, the property 
goes to the reunited coparcener ; and among the reunited coparceners, if 
one is a uterine brother and another is not a uterine brother, then the 
property goes to the reunited uterine brother. — ( Vibhdgasdra, 18. 2-3. 1 


;36-t. 13. 24.] (A) g ^>^1# i 

(B) [ v.l. {a) ?rfiq?Ti?r- 

(6) qrerissqtiTsriqmiqr: ] i 

(A) The property of reunited coparceners is held to belong 
to the reunited coparceners ; (B) in other cases (where there 
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are no reunited coparceners^ it goes to those entitled to share 
it (i.e., the heirs) ; (C) in the case of those leaving no 
offspring, it will go to others. — (xVarnda, 13. 24.) [Quoted in 
Vivadaratnakara, p. 602 ; Vivadaehintamani, p. 249 ; Vivada- 
chandra, 25. 1—10 : Mitdk$ara, pp. 739, 740 ; Smrtichan- 
drikd, pp. 703, 706 ; Parasharamadhava, p. 356 ; Vibhaga- 
sara, 18. 1-7 ; DUyanirnaya, 22. 1—9.] 


Notes 

‘ Atony atha,' — in the event of there being no reunited coparceners; — 

‘ Nirbijcfii,’ among those who have no offspring. — ‘ Itaran,’ — to those not 
receiving any shares; the share should go, ‘ iyat.’ — The has 

adopted the reading ‘ afonyath'inamsliabhajah ; but we have rejected this 
reading because it is notin agreement with many treatises. — [Vivadaratna- 
kara, pp. 602-603.] 

‘ Texameva,’ — of the reunited coparceners — ‘ atonyatlia,’ if there are no 
reunited coparceners the single * bliaga,’ ‘ property ’ ‘ iyat ’ goes,— 

‘ amshabhajah ’ ; to the sons. ‘ JV irbijefv, in the case of reunited coparceners 
dying without issue,— it goes— ‘ j tare others, i.e., those not ‘reunited.’— The 
first sentence (A) does not mean that ‘ whatever was in the possession of each 
coparcener while they were reunited, should, on declaration, remain with him 
because in the presence of the principle that during ‘ reunion ’ they are all 
equal owners, such a declaration as the one suggested could serve only a 
transcendental purpose (i.e., would be futile).— i, Vivadachintamaiii, p. 249.) 

‘ Atonyatlia,’ — i.e., where there are reunited coparceners, unreunited 
coparceners in the shape of the half-brother and others shall not receive any 
shares [v.l., ‘ ndmshabhajah ’ for ‘ amshabhajastu ]. — In cases where all the 
reunited coparceners are childless, the property shall go ‘ to others,’ i.e., to 
such unreunited coparceners as the half-brother and others. — [Smrtichan- 
drika, pp. 706-707.) 

‘ Nirbljeiju,’ — without children. — ‘ Itaraniyat,' i.e., it should go to persons 
other than those mentioned before. — The redivision among reunited coparceners 
is to be done by means of ‘ dice-throwing.’— (KibAopasora, 18 1—7.) 

‘ Tesameva .’ — of the reunited persons only ; — ' atonyathli,’ — i.e., in the 
absence of the reunited persons ; — ‘ amshabhajalj.,’ the son and others. 

The meaning is that if the reunited member has no issue his share shall go 
to others. — (Dayanimayo, 22. 2. 1.) 


365. 13. 25 — 27.] (A) m i 

(B) i 

rg grfj; i 

(C) hr; I 

nm II 
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(A) If among (reunited) brothers, any one should die, 
or become a wandering mendicant, the others shall divide 
his property, excepting the Strldhana. (B) They shall make 
provision for his wives till their death, in case they remain 
faithful to the bed of their husband ; should the wives be 
otherwise, they shall withdraw the provision. — (G) If he has 
left a daughter, her father’s share would be meant for her 
maintenance ; till her marriage she shall retain that share ; 
after marriage, her husband shall maintain her, — {Narada, 
13. 25 — 27.) [Quoted in Smrtichandrika, pp. 107, 681 ; Par'd- 
sharamddhava, pp. 356, 362 ; Vivddaratndkara, p. 603 ; 
Vivadachintdmani, p. 250 ; Vivd.dachandra, 25. 2—10 ; Mitd- 
ksard, pp 740, 728 ; Madanapdrijata. p. 680 ; Vlramitrodaya, 
pp. 662, 687 ; Vyavahdramayukha, pp. 139, 151 ; also by Vish- 
varupa, p. 252 ; Ddyabhdga, p. 168 ; Apardrka, pp. 741, 743 : 
Snirtitattva II, p. 191 ; Vibhdgasara, 18. 1 — ^9 ; Dayanirnaya, 
5, 1—4.] 


I^OTJBS 

See III, 11, 49 and 89. 

It is clear that this refers to the case of reunited property.— {Stnrtiehan- 
drika, p. 681.)— (B) and (C) lay down what is to be done for the wives 
and daughters of the childless coparcener. The other reunited coparceners 
shall perform the daughter’s marriage and till then maintain her. {Ibid,, 702.) 

(A) This text lays down the right of the brothers taking the property 
of a dead brother, even in the presence of his widows. But this refers to the 
case of reunited brothers ; hence there is nothing in this that could be regarded 
as contrary to what has been declared by YnjBavalkya regarding the wife 
having a prior claim to the property of a childless husband.— (Pa?-asAo 7 'a- 
madhava, pp. 353-356.) 

(B) ‘ Wives ’ meant here are those who are chaste but are not keeping the 
vows of the widow ; according to the Parijata however the ‘ wives ’ meant 
here are those belonging to the same caste as the husband.—’ Otherwise,’— 
i.e., not faithful to the husband’s bed.— ‘ AsamskHrat,’ i.e., she shall 
receive as much of the property as may be sufficient for all the rites ending 
with marriage,— says the Kalpataru.—iVivadaratnakara, p. 603.) 

‘Others,’ — i.e., those reunited. — ‘ Itarasv,' those not faithful to the 
bed, and who misbehave.—' Tat, ’ i.e., the Stridhana. The meaning 
is that the misbehaving widows should not be maintained ; in fact their 
Strldhana also should be taken away from them. ‘ Daughter ’—the unmarried 
daughter is meant here ; everything shall be done for her, beginning from 
maintenance and ending with raaxr'iage.—CVivadachintamani, p. 250.) 

On the death of a reunited coparcener such of his wives as are chaste 
shall receive maintenance. — ‘ Itarasu,’ those who are unchaste. — ‘ Achchkind- 
yuh,’ do the cutting oft.—' Daughter,’— unmarried ‘ asamskarat,’ till 
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marriage, —they shall maintain her ; after marriage, her husband shall main- 
tain her.—{Vivadachandra, 25.2 — 10.) 

‘ Itarasu ,’ — those not faithful to the heA.—{Madanaparijata, p. 680.) 

‘ Ztarosw, ’—those not faithful to the husband’s bed, i.e., those who 
misbehave.— ‘..^soj/isAarSt,’ — i.e., everything, including the marriage. — ( Vtra- 
mitrodaya, p. 688.)— This text asserts that even ‘when the widow is there, the 
property goes to the brothers of the deceased, the widow getting only main- 
tenance. — {Ibid., p. 632.) 

This refers to reunited coparceners. — (Vyavaharamayukha, p. 151.) — 
This refers to the widow of a man who has died ‘ undivided ’ or ‘ reunited.’ — 
{Ibid., p. 139.) 

Here it is asserted that even when the wife is there, the property of the 
deceased goes to his brothers and the widow receives only maintenance. — 
{Mitak^ara, p. 729.) 

This refers to such women as may have been married, but not in strict 
accordance with the law on the subject.— (Z)o.v36/iaga, p. 168.) 

Among reunited brothers, if one becomes a renunciate or dies, then the 
other reunited brothers shall take his property ; his wife, if chaste, shall 
be supported ; those of his wives that are not chaste shall not be supported ; 
his unmarried daughter shall be maintained till she is married.— ( Ki&iia- 
gaaara, 18. 1—11.) 

866. srsnilH ] i 

^ [v.l., ’^i] ?iHer: ii 

Property capable of concealment and other (move- 
able) property should go to the reunited (half-brothers ; but 
the unreunited (iiterine brothers and sisters) shall take the 
land and the house, according to their share.— (Prajapati.) 
[Quoted in Smrtichandrika, p. 706 ; Parasharamadhava, 
p. 363 ; Vlramitrodaya, p. 682 ; Vyavaharamayukha, p. 150.] 


Notes 

‘ Concealed wealth ’ and also such moveable property as quadrupeds and 
bipeds, shall go to the ‘ so77!sr?ta,’ reunited, half-brothers according to the 
share of each ; and the ‘ unreunited ’ brothers and sisters shall take the land 
and the house, in accordance with their respective sha.Tes.~{Smrtichandrika, 
p. 706.) 

Property capable of concealment and other property,— i.e., moveable 
property— shall belong to the ‘ reunited ' half-brothers, in accordance with their 
respective shares and lands, houses and other kinds of immoveable property 
shall belong to the ‘ unreunited ’ brothers, in accordance with their respective 
shares. —{Parasharamadhava, p. 363.) 
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‘ Dravyam ’ stands for such moveable property as bipeds, quadrupeds, 
and the like. — ‘ Sainsrstonam,’ ‘reunited’ — ‘half-brothers’ (understood). 
This text refers to cases where there are boih kind j of property, moveable 
and immoveable, while Yajfiarallct/a’s text refers to cases where all the pro- 
perty is either moveable only or immoveable only.— i Virarnitrodaya, p. 682.) 

' Antardhanain such property as can be concealed by being buried under- 
ground and such other means, i.e., gold, silver and the like ; — this the 
‘ reunited ’ half-brother shall take. — The land shall be taken by the uterine 
brothers. —Cows, houses and the like shall be taken by uterine brothers and 
half-brothers. But according to Madana, the half-brother shall take the 
cows and houses only if reunited. But this does not follow from the present 
text. — It has been asserted in the Smrtichiitdrilcii that in a case where the 
only' property is either concealable wealth only, or lands only, or cows and other 
cattle only, — the unreunited coparcener that will take it must be the Mteririe 
brother.— But authority for this statement has to be found. Among uterine 
brothers, if some are reunited and others are not reunited, then the property 
shall be taken by only those that are reunited. — (Vyavahdramayukha, p. 150.) 


367. 28. 26.] i 

When a reunited coparcener dies, his reunited copar- 
cener takes his property.— (Go«ta7na, 28. 26.) [Quoted in 
Vyavaharamayuldia, p. 150.) 


368. w ] 
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The undivided immoveable property shall belong to all ; 
the divided immoveable property shall never be taken by non- 
uterine coparceners.— (yatna.) [Quoted in Smrtitattva It. 
p. 192 ; Dayanirnaya, 8. 1-2.] 

Notes 

See III, 93. 

‘ To all,’ i.e., to the uterine as well as to the non-uterine. It follows 

from this that property other than immoveable, whether divided or undivided, 
ctinll belong to the uterine brothers on\y.—{Smrtitatt.va II, p. 192. ) 


F. 55 



CHAPTER III 

Section 1 

SEVERAL HEIRS MENTIONED TOGETHER' 

1 . 9- 185. ] wrar gi i 

If a man dies sonless, his father or brothers shall take 
his property. — [Manu, 9. 185.) [Quoted in Mitak$ara, pp. 729, 
757, 758, 776 ; StnrtichandriluL, pp. 672, 691 ; Vivada- 

chintamani, p. 240 ; Vivadaratna/cara, p. 592 ; Parashara- 
mndhava, p. 356 ; Ddyabhaga, p. 190 ; Vibhagasara, 16. 1 — 9.] 

Notes 

See III, 86 and 77. 

The father shall take the property of that son who has not been divided 
from him ; — 'or brothers' — with the father’s consent — If the dead son had 
been divided, then his property shall go to his widow, and in her absence, to 
his daughter and the rest mentioned by YBjflavalkya. — {Sarvajiianaraya'ia. ) 

If the dead man has left none of the principal kinds of sons, nor a wife 
or daughter, — his property shall be taken by his father, — and by the dead 
man’s brothers, only if their mother is not living. — ( KullTika . ) 

If there are no sons, the father shall take the property. The term 
‘ father ' here stands for the wife (daughter, mother, father) and the rest.— 
( Raghavananda . ) 

The father shall take the property of his sonless son, — i.e., of the son 
who has left none of the various kinds of sons sanctioned in the scriptures. — 
‘ or brothers,’ — i.e., uterine brothers. — {Nandana.) 

The literal meaning of the words is quite clear ; not so clear is the real 
purport, which has been made clear by the Sa jgrahakara in the following 
words : ‘ If a man possessed of some property dies without any kind of 

issue, then his property is to be taken by his father and others mentioned 
in the text of Manu.’ It is implied however that the father shall take the 
property in the absence, not only of the several kinds of issue, but of the wife 
also. — {Smrtichandrikd, pp. 672-673 .) — ‘ Aputrasya ’ meaLns 'one who has 
left no son or wife or daughter or daughter’s son. ’ — t,Ibid., p. 691. ) 

This shows that the property of the sonless man goes to the father 
or to the brother. — {Mitak^ara, p. 729.) — ^This text does not lay down the 
order of preference ; it only asserts the right of the father and the brother to 
inherit tho property in question.— (/6 id,, p. 758.)— In the absence of the 
father the property goes to the brothers. — {Ibid., p. 775.) 

‘ Aputrasya,’— one who has not left any kind of son, primary or 
secondary. — {Vivadaratnakara, p. 692.) 

484 



SEVERAL HEIRS MENTIONED TOGEi'HER 435 

The words of Manu are not meant to lay down any order of preference.— 
(Parasharamadhava , p. 356.) 


2. 2. 136-137.] <1^ ¥ngwa«Ti i 

%««T: 11 

?^RlTcre«I f^f^; II 


If a man dies without a son, his property shall be taken 
by the following, the succeeding one taking it only in the 
absence of the preceding one ; such is the law for all castes : — 
wife, daughters, parents, brothers, their sons, Sagotra, 
Bandhu, disciple, fellow-students.— (Fsj^aml/cya, 2. 136- 
137.) [Quoted in Vivadaratnakara, p. 594 ; VivadachintQmani, 
p. 240 ; Vivadachandra, 24. 1—10 ; 25. 2. 2 ; Madanapdrijata, 
p. 671 ; Parasharamadhava, p. 852 ; Dayabhdga, p. 151 ; 
Viramitrodaya, pp. 623, 640 ; VyavahUramayukha, p. 137 ; 
Dvaitaparishi^a, 42 ; Smptitattva II, pp. 162, 188-189 ; 
Vibhagasdra, 16. 1—11 ; Dayanirnaya, 9. 1—9.] 

Notes 

‘ Wife’—liie wife meant here is one who has conceived ; as says Vashistha : 

• Ath<i bhratrr'idm ddyavibhagah, etc .’ — where it is clearly shown that 
those wives alone are entitled to inherit as are pregnant. — ‘ Duhitarah,’ 

‘ daughters,' —i,e., the ‘appointed daughter.’ In case there is expectation of a 
son being born, the * daughter ’ shall be entitled only when no such son isborn.— 
Throughout the text the particle ‘ eva’ has a restrictive force.— * Parewts,’ 
— mother and father ; though the rights of the two are joint, yet the fact that 
they have been mentioned in a copulative compound shows that each of them 
is entitled to inherit. But even though they have been mentioned in a copulative 
compound, yet the mother comes first ; this has been clearly stated in the 
text — ‘ Anapatyasj/a putrasya mata dayamavapnuyat , — ‘the mother 
shall inherit the property of her childless son.’ — “But we have also the text 
declaring ‘ Pita haredaputrasya, etc.’—' the father shall take the property 
of his sonless son.’’ — This latter text is to be taken as applying to cases where 
the mother is not there.— As for Shankha’s text which declares that ' if a man 
dies childless, his property goes to his brothers, etc.’ — this also should be 
taken as applying to cases where the above-mentioned wife and daughter are 

not there, in which case the property goes to the uterine brother 

‘ Bhratarastatha, ’ — the particle ‘ tat/ia ’ stands for the various kinds of 
brothers, so that the half-brother and all other kinds of ‘ brothers ’ become 
included.—' Their sons ’ ; — ‘ gotra jas,’—i.e., in the order of (1) Sapinda, 
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(2) Samanodaka, (3) those descended from one common ancestor, and 
(4) those descended from a, common R^i (Gotra). — ' Bandhii,' the maternal 
uncle and other cognates. — The * Achnrya ’ also has to be included by reason 
of his having been eulogised as ‘father.' — ‘Disciple,’ the boy whom one has 
initiated. — ‘ Fellow-students,’ thase who have been initiated by the same 
A chdrya. -Among all these the succeeding ones are entitled to inherit the pro- 
perty only in the absence of the preceding ones. — ( Vishvarupa.) 

‘ Apntrasya,' who has no son, primary or secondary, living. — ' Sear- 
yatasya,’ dead. — ‘ Dhanahhlg,’ entitled to receive the property. -Among 
the wife and the rest mentioned in a definite order, each succeeding one is 
entitled to receive the property only in the absence of the preceding ones.— 

This law applies to all men Some people have taken the term 

‘ daiighters ’ as standing for the appointed daughter. But this cannot be 
right ; as a man who has an appointed daughter cannot be called ‘ sonless, ’ 
the appointed daughter having been declared by Vashistha to be the third kind 
of ‘ son.’ -' PifaraM,' mother and father ; these inherit the property if the 
dead son has left no wife or daughters. — In the absence of the parents, 

‘ brothers ’ ;—i.e., uterine brothers, these being the neavmost.— In the 
absence of ‘ brothers, ’ the brother's sons ; -in the absence of these latter, 

‘ Sagotras ’ ; among these latter, the nearmost comes first. — In the absence of 
Sagotras, the ‘ Bandhu,’ — i.e., the father's sister, the mother’s sister, the 
son of the maternal uncle and so forth. —In the absence of the ‘ Band hti,’ the 
‘ Disciple,’— one who has been initiated and taught the Veda. — In his absence, 
the ‘ Fellow-student,’ one having the same Acharya. — On this text, some 
people have expressed the following opinion : “ A woman is entitled to per- 
form acts of piety such as charity and the like only along with her husband, 
as for pleasure, she is not to indulge in it when a widow ; and pleasure and 
piety are the only two purposes served by wealth ; so that so long as the 
father and other relatives are there to use the wealth for those purposes, the 
widow cannot receive the property ; she is to receive just enough to maintain 
herself, nothing more ; and this is ail that is meant when the wife is spoken 
of as entitled to inherit property. Similarly when the daughter is spoken of 
as inheriting property, it refers to cases where the property left by the dead 
man is enough for the daughter’s marriage. So that if the property left is 
more than what would be required for the wife’s maintenance and the daughter’s 
marriage, then, even though the wife and daughter be there, the father 
and other Sapiaria? would be entitled to inherit it.” — But this is not right ; on 
the death of the owner of the property, the ownerehip of the wife and the 
daughter is already there, it has not got to be brought into existence. The 
ownership of the wife over the husband’s property is brought about by the 
marriage-rites themselves ; the ownership of the daughter over the father’s 
property is born with herself. Thus then so long as the wife and the daughter 
are there, the present text cannot set aside their rights of ownership and create 
those of the father and other Sapi idas. If the wife and Ihe daughter are 
not there, the rights of the father and others would be brought about without 
the setting aside of any other rights. Therefore what is meant by the present 
text is that the father and the rest aie entitled to inherit only in the absence of 
the wife and the daughter. Nor are women precluded from such pious acts as 
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charity and the like which do not require the use of Vedic Mantras or of 
consecrated fires. — ( Apararica. ) 

Here we have the order of precedence among the several classes of 
‘ heii’s,’ on the failure of sons. — One who has not got any of the twelve kinds 
of ‘ sons ’ is called ‘ sonless ’ ; when such a person has gone to heaven, i.e., 
to a region other than the earth,— the person entitled to inherit his property is 
each succeeding one in the absence of the preceding ones among those men- 
tioned in the list consisting of the ‘ wife ’ and the rest. — ‘ This is the law for 
all castes,’ i.e. — (a) those born in the natural order of mixed castes, such 
as the Murdhavasikta and the rest, (b) those born in the inverse order of 
mixed castes, such as the Suta and the rest, and (c) those belonging to the 
primary castes, Brahmai^a and the rest. 

First of all, wife is the person entitled to inherit the property. The 
‘ wife ’ meant here is the ' duly married wife ’ ; the derivation of the 
term ‘ patni ’ connoting association at sacrificial performances. 
The singular number in ‘ patni ’ is in reference to the caste ; so that 
if a man has left several widows, some belong to the same caste as 
himself and others to other castes, they divide the property among 
tiiemselves in accordance with the shares prescribed for each, (a) Vid- 
dha-Manu also declares the wife’s title to the entire property — ‘ The 
sonless widow guarding her husband’s bed and remaining firm in her vow shall 
herself offer the funeral cake and take the entire property.’ (h) So also Brhnd- 
Vififu— ‘The property of the sonless man goes to the wife, in her absence, 
to the daughter, in her absence to the father, in his absence to the mother. ' 
Icl So also Katyayana—' Patni bhartiirdhanaharl , etc.’— Again, ‘ Aputra- 
syaiha kulajli, etc.’ — (d) So also HrAa.spatt— ‘ Knly^u vidyamane^n, etc,’ 
As against these texts we have the following texts : (a) ‘ Bhfdtrr idmaprajdh 
prgj/af, etc.,’ where NSrada has declared that even when the wives are there, 
the property goes to the brothers and the wives get only maintenance, 
ft) Manu (9. 185), on the other hand, has declared that ‘the property of a sonless 
person goes to his father or brother ’ ; and (c) again lin 9. 217), it is declared 
that ‘ the mother shall inherit the property of her childless son ; and on the 
death of the mother, the father’s mother ’ ; — (d) Sha&kha also in the text 
‘ Svary'dtasya hyaputrasya, etc. ’ has declared the inheritance to go in the 
following order — ‘ the brothers, the parents and the seniormost wife ’ ; — 
(o) so also Katydyaiia in the text ‘ Vibhakte sainsthito dravyam, etc.’ 

Out of all these conflicting texts, Dhdreshvara has deduced the conclusion 
that the rule that ‘ the wife shall inherit the property ’ refers to the wife of a 
divided brother, who is desirous of being ‘ appointed ’ for bearing a child to her 
dead husband.— QwesfioJi : “ What is there to indicate that the widow is entitled- 
to inherit only when so desirous, and by herself ?”— The to this is that 

in view of the texts declaring that ‘ the father shall inherit the property of his 
sonless son, ’ it is necessary to qualify the rule laying down the title of the wife, 
and we cannot find any other qualification save the desire for ‘ appointment ’ to 
bear a child ; also because of Gautama’s text ‘ Pindagotrar^isambandka 
riktham bhajeran, strl vanapatyasya bljam ra lipseta,’ which means 
that ‘ the persons related through the /'iiido and the Gotro shall inherit the 
property of the childless person, or bis widow shall inherit his property if she 
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desires a child.’ —Mena (9. 146) also has declsreA—'Dhanan yo vibhryat 
bhratvh, etc,’ which shows that even when the divided brother dies, his widow 
has a right over his property only through her child, not otherwise. — In cases 
of undivided brothers also, says Manu (9. 120) — ‘ Kanlylin jye^ihabharyauum, 
etc.’ ; Vashistha also forbids ‘appointment’ sought for only with a view to 
inheriting the property ; which also shows that it is only through ‘ appointment ’ 
that the wife is entitled to inherit the property, not otherwise. — In cases where 
there is no ‘ appointment, ’ the widow is entitled to maintenance only ; as 
declared by NSrada (13. 26) — ‘ Bharanaiichdsya knrviran strhiam, etc,’ 
yajflavalkya himself is going to declare (2. 142) — ‘ A putrd yofitashchai^am , 
eta.’ — Further, the sole purpose served by the property of twice-born persons is 
the performance of sacrifices, and women are not entitled to such performance ; 
consequently it is not right that they should inherit property (on their own 
account). This has been thus declared by some one— ‘Wealth was produced 
for sacrificial performance ; those therefore that are not entitled to such per- 
formance are not entitled to inherit property ; they shall receive only food and 
clothing. Wealth was produced for sacrificial performance, therefore it should 
be employed in connection with religious acta, and should never be made over 
to women, to illiterate persons, or to heretics.’ 

The above view of DhSreshvara is not right. In the text itself there is 
nothing to indicate any reference to ‘ appointment ’ (Niyoga) ; nor does the 
context bear any relation to it. Further, the following question has to be 
answered— Is it the ‘appointment,’ or the child born of the ‘ appointment ’ 
that entitles the widow to inheritance ?— If mere ‘ appointment ’ were to entitle 
her, then she would be entitled to the inheritance even though she may not 
bear any children ; and the son that may be born would not be entitled to the 
inheritance at all. If, on the other hand, the son that is born were to entitle 
the widow to the inheritance, then, in that case, the son himself would inherit 
the property as ‘ son, ’ and there would be no point in mentioning the ‘ wife ’ 
(as an ‘ heir ’ to her sonless' husbandl — Some people may hold the view that 
“ the connection of women with property can be only through the husband or 
throo,gh the son, notin any other way.” — But this would not be right; as it 
would be contrary to such texts as ‘ Adhyagnyadhydvahanikam , etc.’ 
(Manu, 9. 194) [where the six kinds of Stridhanii have been set forth.] — 
Further, the present text has been set forth to meet cases where all kinds 
of ‘ son ’ are non-existent ; and when it is asserted that it is only the ‘ appointed ’ 
widow that inherits the property, it only means that the ‘ soil- born ’ fKsetraja't 
son of the dead man receives the property ; and this title of the ‘ soil-born ’ 
son having been already declared in a previous text, there would be no point 
in mentioning the ‘ wife ’ in the present text. — Gautama’s text—' Atha pi'tda- 
(jotrarsi, etc.,’ —has been cited to prove that it is only the ‘ appointed ’ widow 
that is entitled to inherit property.— This also is not right. What is meant 
by this text of Gautama’s is, not that ‘ the widow is to receive the property 
of the childless husband if she be desirous of obtaining children,’ but that 
‘ the property of the childless man shall be taken by Sapindas and Sagotras or 
by his wife ; and that the wife may either seek to obtain a child or may remain 
self-controlled and chaste ; so that the begetting'of a child is only an alternative 
course of conduct provided for her. The particle * vo,’ moreover, cannot mean 
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‘ if ’ (as it is taken under the other view). — Further, it is right that only the self- 
controlled >, chaste) widow should inherit the property, not the one who has been 
‘ appointed ’ and is censured among the people ; specially as the practice of 
Miyoga, ‘appointment,’ has been censured by Manu in the text ‘ Nanyasmin 
vidhava nnri, etc.’ (9. 64), From NSrada’s text also — 13.24 and 2tf — it is 
clear that childless wives of ' reunited ’ coparceners are entitled to maintenance 
only. Further, even though the text—’ Bkrdtrriiiimaprujdli, etc.’, refers 
to the case of ‘ reunited coparceners,’ yet it is not a mere repetition of wbat 
has been asserted in the text ‘ Samsr^tinam tu btiagah, etc.’ ; because what is 
asserted is that ‘ Stridhana’ is impartible and the wives of reunited coparceners 
are entitled to maintenance only.— As for the text ‘ Aputrd yoiiitashchai^am, 
etc.,' it refers to the widow of the impotent and such other men. — It has been 
argued that ‘ the wealth of twice-born men being meant for the performance 
of sacrificial acts, and women not being entitled to perform such acts, it would 
be improper for them to inherit property.’ — This is not right ; for if all pro- 
perty were meant for the purpose of the performance of sacrifices, then there 
would be no possibility of the performance of acts of charity, pouring of libations 
into fire and so forth. — In answer to this it might be argued that ‘ the term 
sacrifice stands for all religious acts, so that charities and libations being 
religious acts, there would be nothing wrong in the use of wealth for the 
purposes of these latter.’ — But even so there would be- no possibility of such acts 
of acquiring wealth and enjoying pleasures as can be accomplished by means 
of wealth ; and this would militate against such texts of Manu (2. 96), Yajfia- 
valkya (1. 116) and Gautama as lay down the necessity of the performance of 
religious acts, acquiring of wealth and enjoying pleasures.— Then again, the 
term ‘ dharma’ in this connection stands ,for religious acts in general (not 
for sacrificial performance only), and women also are entitled to perform such 
religious acts as those of public benefaction and the like ; so that for the purpo.se 
of performing of such acts, it would be only right that women should possess 
property. — As regards the declaration that the woman should never be 
independent,— she may not be independent ; but why should that be inconsistent 
with her inheritance of property ?— The texts of Ktity&yana and Nhrada which 
declare that mere livelihood should be provided for ‘ women, ’ clearly refer 
to ‘ kept women ’; as all these .texts use the term ‘ yosit,’ ‘woman,’ not 
‘ patni,’ ‘ wife.’ In the present text however we have the word ‘ patnl ’ 
which stands for the married wife, so that there would be no inconsistency 
or impropriety in a chaste and legally married wife inheriting property. Thus 
the meaning of the text comes to be that ivhen a divided coparcener, who 
has not been reunited, dies ivithout a son his property should first of all 
go to his wife. 

This also disposes of the view of Shrlkara and others who have held that 
the rule regarding the wife inheriting property must refer to cases where the 
property concerned is small. — Because in Yajnavalkya (2. 115 and 123) the 
wife has been declared to be entitled to a share equal to that of the sons, — 
even in the presence of ‘legitimate’ sons,— both when the partition is done 
during the lifetime, or after the death, of the father. — Under the circum- 
stances, it mmst be sheer illusion to hold that the widow of the man dying sonless 
should not receive anything more than mere maintenance. Nor can the two 
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texts of Yajflavalkya just referred to be taken as using the term ‘ share ' in the 
sense of what is enough for mainiena nee i as in that case the terms * share 
(‘ amaha ') and ‘ equal ’ (‘ same ’) would be absolutely superfluous. 

Another view that might be held is that— “ if the property is a large one, 
the widow receives what should sufHce for her maintenance, and if the property 
is small, she shall receive a share equal to that of the son. ” — This is not right ; 
as such an explanation involves a diversity in the rule, — the same injunction 
(contained in the said two texts) being taken to mean in one case that 
the widow receives just enough for her subsistence, and in the other that she 
receives a share equal to that of the sons. » * * » 

Another view that has been held is as follows “ (a) Manu (9. 185) 
has declared that ‘ the father is to take the property of his sonless son ’ ; — 
(b) Shafikha has declared that ‘ the property of a childless person shall go to the 
brother, then to the parents, then to his seniormost wife ’ (c) Narada 

(13. 25) has declared that the widows have to be maintained till death. From 
all this it follows that the widow is to receive just enough to maintain her. 
Such being the law, if a sonless man dies leaving a large property, the widow 
shall receive just enough to maintain her and the rest of the property shall go 
to his brothers ; in case however the property left is just enough to maintain 
the widow— or even less than that, — then the question arises as to whether that 
property s.hall go to the widow alone or to the brothers also ; and it is the 
answer to this question that is provided by the present te.xt, whereby the widow 
is declared to have the prior claim ; then the daughter and so forth in the 
descending order. 

This explanation also our teacher [Vishvarnpa— says the Balambhatti] does 
not accept. Manu’s text (9. 185), speaking of the ' father or the brothers ’ 
taking the property of the sonless man, only lays down an alternative option ; 
it does not lay down an order of sequence (whereby the bi'others would receive 
it only in the absence of the father) ; in fact it has to be taken simply as 
laying down the fact that the father and the brothers are entitled to inherit 
the property, and such an assertion of mere title would be taken as referring 
to eases where the ‘ wife, daughter ’ and others are not there.— As for Shafi- 
kha’s text, it applies to the case of reunited brothers.— Further, there is nothing 
either in the text or in the context to indicate that it refere to cases where the 
property is small (just enough to maintain the widow) ; and it would Involve 
a duplicity in the rule if in reference to the ‘ wife and daughter ’ it were taken 
as referring to cases where the property is a small one, and in reference to the 
father and the rest, as referring to every kind of property. 

Lastly, Hanta has declared — ‘ Vidhava yauvanasiha chenndrl, etc.’ 

‘ if the widow is a virago, she shall be given just enough to keep her alive.'— 
But this refers to cases where the widow is suspected of infidelity, who is not 
to receive the entire property ; and it is from this very text that we get at the 
implication that if the widow is not suspected of infidelity, she is to receive 
the entire property. It is with this same view that ShaQkha has concluded his 
text with the assertion—' or the seniormost wife ’ ;— all which means that if 
the widow is possessed of excellent qualities and is not open to any suspicion 
of infidelity she is to take the whole property and like a mother, support the 
other widow who may be a virago. 



SEVERAL tiElRiS MENTIONED TOGETHER 441 

Thus the established law is that ‘ if a man, who has been divided and 
has not become reunited, dies his entire property is to be taken by his 
chaste wife.’ 

(II) In the absence of the wife^ ‘ daughters.' — We have the plutal 
number here for the purpose of indicating that daughters belonging to the 
same caste shall receive equal shares and those belonging to different castes 
unequal shares. Says KatySyana— * Patnl bharturdhanaharl, etc.’ — Also 
Brhaspati — ‘Bharturdhanaharl patnl, etc.’ — Among the daughters if there 
is one married and another unmarried, then it is the unmarried daughter 
that shall receive the property, in accordance with the special text — ‘ In her 
absence, the daughter, if she is unmarried.’— If one daughter is settled 
(having property of her own) and another is unsettled (with no property of 
her own), then the latter shall receive the property ; because the declaration 
of Gautama, to the effect that ‘ the Strldhana goes to those daughters who 
are unmarried and unsettled,’ applies to the /at Aer’s property also. — It will 
not be right to take the present text as referring to the ‘appointed’ daughter; 
because the ‘ appointed ’ daughter has been declared to be ‘ equal to the 
legitimate son. ’ 

(III) The particle ‘ cha ’ is meant to indicate that in the absence 
of daughters, the daughter’s son. shall inherit the property; as declared by 
Visiju — ‘ AputrapautraaanVind, etc.’', and also Manu (9. 136) — ' Akrta 
vakrta,’ etc. 

(IV) In the absence of daughters and daughters’ sons, the parents shall 
inherit the property. It is implied that as between the parents, the mother 
comes first as the one entitled to inherit, then the father. Because the term 
used in the text is ‘ pitarau,’ which is ti'eated as a compound word expounded 
as ‘ mats cha pita cha,’ where the mother comes first ; and the other form 
of the same compound is ‘ mats pitarau,' where also the mother comes first. 
Further, the father is common among several sons, while the mother is not so 
common, and as such she is the more nearly related to her son ; so that hers 
shall be the prior claim, in accordance with the general principle enunciated 
by Manu (9. 187) — ‘ Anantarah sapinddd yah, etc.’ ; from which it follows 
that the proximity of relationship is the determining factor in the claim to 
inheritance. — In the absence of the mother, the father would inherit the 
property. 

(V) In the absence of the father, the brothers get the property. Says 
Manu (9. 18B)— ‘ Pita haredaputrasya, etc.’ — Dhareshvara has expressed 
the following opinion : “ In accordance with Manu (9. 217), even while the 
father is there, if the mother is dead, the property shall go to the father’s 
mother, not to the father ; because the property taken by the father would go 
to his sons of other castes also ; while that taken by the father’s mother goes 
to only such persons as belong to the same caste.”— This view is not accepted 
by our revered teacher [Vishvarnpa,— says the BMambhaUl]. Because even 
sons of different castes have been declared to be inheritors of property, 
in the texts (of Manu and others) that speak of the share of the sons 
of the four castes being in the proportion of 4, 3, 2, 1.— Among brothers, the 
property would go first to the uterine brothers ; because half-brothers 
would be removed by one degree through the intervention of their mother.— 

F. 66 
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It is only when there are no uterine brothers that the half-brothers get the 
property. 

(VI) III the absence of brothers, brothers’ sons get the property in the 
order of their fathers. Where there are brothers as well as brothers’ sons, the 
brothers’ sons have no right to the inheritance ; because the brothers sons 
have been declared to be entitled to inherit only when no brother is there. But 
in a case where one of the several brothers has died sonless, all his surviving 
brothers become equally entitled to the property ; if, prior to the division of 
that brother’s property, another of the brothers dies, then the sons of this 
latter will have derived their title over the said property through their father ; 
so that when the property comes to be divided, these sons shall receive the 
share which their father would have received. 

(VII) In th absence of brothers' sons, the Sagotras shall receive the 
property; these being (1) the father’s mother, (2) the Sapindas and the 
Samanodakas. Of these the first to receive the property would be the father's 
mother ; this would be in accordance with Manu (9. 217.)— In the absence of the 
father’s mother, the Sagotra-Sapiiidas — the father’s father and others— 
shall receive the property the Sapi'/das belonging to other gotras being 
treated as ‘ Bandhus ’ — If there is no descendant of the dead man’s father, 
the property shall go to the following persons in this order— (1) father’s mother, 
(2) father’s father, (3) father’s brothers, (4) father’s brothers ’ sons.— If there 
is no descendant of the father’s father, then the inheritance shall go to the 
Sagotra-Sapindas in the following order— (1) the father’s father’s mother, 
(2) the father’s father’s father, (.31 the sons of (2), (4) the sons of (3), and soon, 
down to the seventh degree. — In the absence of Sagotra-Bapi'jdas, the pro- 
perty goes to the Samanodakas ; these are persons up to the seventh degree be- 
yond the Sapindas, or up to that degree where their parentage and name may be 
known ; as says Brhat-Manu — ‘ The Sapinda relationship ceases in the 
seventh degree, the Samanodaka relationship would cease in the fourteenth; 
according to some the latter ceases only when the parentage and the name 
cease to be known ; beyond that is the Sagotra.' 

(VIII) In the absence of Sagotras, Bandhus (cognates) take the property. 
The Bandhus, Cognates, are of three kinds— (1) one’s own Bandku, (2) one’s 
paternal Bandhu, and (3> one’s maternal Bandhu. These have been thus 
named—’ The sons of one’s father’s sister, the sons of one’s mother’s sister, 
the sons of one’s maternal uncle,— these are to be regarded as one’s own 
Bandhus ; (2) the sons of the father’s father’s sister, the sons of the father’s 
mother’s sister, the sons of the father’s maternal uncle, — these are to be 
regarded as one’s paternal Bandhus ; {S) the sons of the mother’s father’s 
sister, the sons of the mother's mother's sister, the son of the mother’s maternal 
uncle— these are to be known as one’s maternal Bandhus.’— Among these, 
by reason of proximity of relationship, one’s own Bandhus shall be the first 
to receive the property ; in their absence, the paternal Bandhus ; and in the 
absence of these latter, the maternal Bandhus. 

(IX) In the absence of Cognates, the Teacher shall receive the property, 
and the Disciple only in the absence of the Teacher ; as declared by Apas- 
tamba— ‘ If a man has no son, his property goes to his nearest Sapindas ; in 
their absence, the Teacher, in the Teacher’s absence, the Disciple.’ 
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(TL) In the absence of disciples one’s fellow-student takes the property. 
The ‘ fellow-student ’ being the man along with whom one has been initiated 
and carried on Vedic study and learnt its meaning. 

(XI) In the absence of the disciple, the Brahmana’s property may be 
taken by any Vedic scholar, according to Gautama, who says that ‘ Vedic 
scholars shall receive the property of the childless Brahmana.’ — In the absence 
of Vedic scholars, any Brahmaitia may take the property ; as says Menu 
( 9 . lH)—'Sarveiiamapyahhdve, etc .’ — Under no circumstances shall the king 
take the Brahma^a’s property ; says Manu ( 9 . 189 )— ‘ Aharyam hrdhmata- 
dravyam, etc.’; Narada also — ‘ Br&hnianarthasya tannashe, etc.’ 

As regards the Ksattriya and other castes (dying sonless), — if there is 
no one from among the list beginning with the ‘ wife ’ and ending with the 
‘fellow-student,’ the property shall go to the king, not to a BrShma^a ; as 
declared by Manu ( 9 . 189 ) — ‘ Itarssam tu varnanSm etc.’ — (Mitak^ara.) 

[On the above, the Balambhalll has the following notes: The particle 
‘ eva,’ ‘ alone,’ is to be understood after every one of the relatives mentioned ; 
so that, so long as the preceding one is there, the succeeding one becomes 
excluded . . . The ‘ brothers ’ include the sisters also. — The term ‘ tatha ' 
qualifying the * brothers ’ is meant to include those also that have been divided 
and have not reunited. — * Tatsutah,’ is to be expounded as ‘ tayoh sutah,’ 
‘ the sons of both of these ’ ; which means ‘ the sons and daughters of 
brothers and sisters.’— The term ‘ son ’ here includes the ‘ grandson ’ and the 
‘ great-grandson ’ also. — If the wife of the same caste is not there, a wife 
of a different may inherit ; it is only the ShOdra woman that becomes 
excluded, as even though married, she is not entitled to the title of ' pot m,’ 
(‘ consort ’). 

(II) The following opinion has been held: “ In the absence of the w i/e, 
the property shall go to the daughter-in-laic, not to the daughter ; because 
being the ‘ half-body ' of the son, her claims are superior ; also because she 
is also the Sagotra-Sapinda oi the dead man, which the daughter is not.” — 
This however is wrong. On the grounds urged, the claims of the daughter- 
in-law would be superior to even those of the wife (see below where the 
daughter-in-law is placed after the grandmother). 

(HI) That the particle ‘ cha ’ is meant to include the daughter’s son 
has been added with a view to make clear an implication without which 
the original text would remain defective. This also rejects the views (a) that 
the daughter’s son is implied by the plural number in the word ' daughters, ’ 
and (&) that the daughter’s son should be placed at the end of the list.— Elven 
though VijaSneshvara has mentioned the ‘ daughter's son ’ only, yet the 
‘ daughter’s daughter ’ also should be taken as ‘ coming as an heir in the 
absence of, and after, the daughter’s son.’ 

(IV) In reality, the order of precedence between the ‘ parents ’ should 
be, ^rst the father, then the mother ; as in the entire law of inheritance, the 
father is mentioned before the mother ; for instance, wherever the aunts 
(father’s sister and mother’s sister) are spoken of, it is the father's 
sister that is mentioned before the mother’s sister. — It has to be noted that 
after the mother, comes the step-mother ; as she also is included in the 
denotation of the term ‘ mother. ’ 
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(V) The term ' brothers ' stands fertile ‘ brother and the sister,’ the 
latter coming in after the former. 

(VI) Similarly the term ‘ brother’s sons ’ includes the sons and daughters 
of the brother and also the sons and daughters of the sister^ — * In the 
order of their fathers,’— i.e., according as their father is the uterine or 
non-uterine brother or sister of the deceased. 

(VII) The • daughter-in-law ’ is to come after the ‘ father’s mother.’ 

(VIII) ‘ Sons of the father’s sister, ’ etc.— In all these the term ‘ sons ’ 

includes the daughters also. 

(IX) If there are several Disciples of the same caste as the teacher, the 
property is to be divided among them. 

(X) Any ‘ Brahmana ’—what is meant is a Brdhmaoa only.] 

These texts describe the persons who are to inherit the property where 
there is none of the twelve kinds of sons. — ‘ Aputrasua,’—si. man who has left 
none of the twelve kinds of sons; nor a son’s son ora son’s grandson; — 
‘ Svaryatasya,’ dead ; — from among the wife and the others mentioned, each 
succeeding one is to inherit the property of the preceding,— This law of 
inheritance is applicable equally to all castes. 

(I) The wife is the first to inherit the property ; the ‘ wife ' meant here 
is one who has been duly married. KStyEyana has laid down a special condition 
that the wife should be chaste ; if the widow is not chaste, then the property 
goes to the daughter. 

(II) In the absence of the wife, the property should go to those daughters 
who belong to the same caste as the father and who are unmarried at the 
time.— Some people take this as standing for the Appointed Daughter, But 
this is not right ; as the Appointed Daughter, having been declared to be the 
third kind of son and ‘ equal to the legitimate son, ’ inherits the property even 
when the wife is there. In reality the term • daughter ’ here stands only for 
that girl who has not been ‘ appointed ’ in the formal manner, and yet in regard 
to whom there is a suspicion of having been ‘appointed’ by the deceased in 
his own mind. 

(III) ‘ Pitnrav,’ mother and father. The property goes first to the 
father and then to the mother ; such being the order of sequence sanctioned 
by the texts of KStyayana and Vi^niu. The opinion of the Mitak^ara on 
this point therefore is open to question. — In the absence of the mother, the 
uterine brothers ; then the brother’s sons ; then the Sagotra, the Sapinda, 
theSakulya, and so forth, in the order of the proximity of their relationship 
to the deceased.— In the absence of ail these, the Bandhu, defined as— ‘ The 
sons of one’s father’s sister, the sons of one’s mother’s sister, the sons of one’s 
maternal uncle are to be known as otie's own Bandhavas .’ — In the absence 
of the Bond)!?;, the ‘ Disciple.’ In the absence of the Disciple, the /eZiojo- 
student,—i.e., one who has been initiated to read the Veda along with the 
deceased.— The particle ‘ cha ’ indicates the title of the step-brother in the 
absence of the uterine brother ; the term ‘ tatha ’ indicates the title of the 
father’s Bandhus in the absence of one’s own Bandhus, and that of the 
mother’s Bandhus in the absence of the father’s Bandhus and that of the 
Teacher in the absence of the mother’s Bandhus. — In the absence of all these, 
;he property of a Brahmapa goes to such BrBhma^as as are learned in the Veda, 
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etc., etc.,— but that of other castes goes to the King,— s^ys Nhrada. — ( Vlra- 
mif.rodaya-T'ilca on YSjfiavalkya. ) 

The meaning is that among these— wife, daughter, mother, father, 
brother, brother’s son, Sagotra, Bandhu, Disciple and fellow-student, — each 
succeeding one inherits the property in the absence of the preceding. The 
‘ wife ’ meant here is one who is endowed with excellent qualities. — ‘ SorUess ’ 
includes the absence of the grandson and great-grandson also,— as has been 
shown by the author of the Prakasha ; and this is quite right ; such being the 
usage. — Though the use of the collective term ‘ parents ' would indicate the 
joint title of the father and mother, yet, in view of the text that ‘ the property 
of one who has left no son or wife goes to the mother,’ it is the mother who 
has the prior claim ; and the father comes in only if the mother is not there.— 
(Vivadaratnakara, pp. 594-595.) 

Between the ‘ parents,' the order of priority shall be that the mother, 
comes first, and in her absence, the father. — ‘ Tatsatah ’ the son of the 
brother.—' Without a son,' i.e., leaving no son or grandson or great-grand- 
son. — (V ivddachintdmaiii, p. 241.) 

If a man dies and does not leave any of the primary or secondary sons 
his property goes to his widow (Vivadaehandra, 2i. 1 — 10). — In the absence 
of the wife and the rest down to the mother, the property goes to the uterine 
brother.— 25. 1-2.) 

Here we have the order of inheritance in the case of the property of a 
man dying without a son ora grandson. — ' W'i/h, 'duly married ; the singular 
number is in regard to the caste ; so that if there are wives of the same caste 
as also of different castes, they shall receive the property in the proportion 
of 4, 3, 2, 1. — In the absence of the wife, ‘daughters.’ — In the absence of 
daughters, daughter’s sons. —In the absence of daughter’s son, the parents— first 
the mother, then the father. In the absence of the father, brothers,— among 
them, the uterine brothers come first. — In the absence of both kinds of brothers — 
uterine and step-brother, — the sons of these ; first the sons of the uterine brother, 
then the sons of the step-brother. In a case where one of the brothers has 
died (leaving no son or wife or daughter or parents) — his property has been 
inherited by his surviving brothers, — while all this property is held jointly 
by all these brothers, another of these dies, but leaving sons, — in these cases 
the share of the deceased shall go to his sons. — In the absence of the brother’s 
sons, the property goes to the Sagotras ; — among whom are included the 
father’s mother, the father's father, the sons of the father’s father, the sons 
of these sons,— and in the absence of these, the father’s father’s mother and 
others in that line ; — and in the absence of these latter, the Samanodakas. 
The order of sequence among these Sagotras is as follows : (1) father’s 
mother ; (2) in her absence, the father’s father, (3) in the absence of the 
father’s father, father’s brothers,— among whom the sons of the grandmother 
herself come first, then the. sons of her co-wives (4) in the absence of the 
uncles, the uncle’s sons ; — (5) in their absence, the father’s father’.s mother ; — 
(6) in her absence, the father’s father’s father ; (7) in his absence, his sons ; — 
(8) in their absence, their sons,— and so on till the seventh degree of ascent. 
Beyond the seventh degree, the Sap ii/ da-relationship having ceased— 
after that come the Samanodakas ; and as before, the priority shall be 
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determined by the nearness of relationship to the deceased. — * Bandhua ’ are of 
three kinds — (1) one's own, (2) the father’s, (3) the mother’s. — (ilfadana- 
pdrijata, pp. 672—674.) 

‘ n son, ’—one who has left no son of any of the twelve kinds, 

‘ Legitimste ’ and the rest. — This rule is applicable to ‘ all castes ’ — to the 
main castes, Brahmsna and the re.st as also to the naturally mixed castes, the 
Mvrdhavasikta and the rest.— The ‘ wife ’ meant is one duly married.— 
The order of inheritance is as follows — (1) the wife, (2) in the wife’s absence, 
the daughter, (3) in the daughter’s absence, the daughter’s son, (4) in his 
absence, the mother, (5) in her absence the father, (6) in the father’s absence, 
the brother, (7) in his absence, the brother’s son, (8) in his absence, the father’s 
mother, (9) in her absence, the father’s father, — (10) then his sons, (111 then 
the sons of those sons, (12) in the absence of ail lineal descendants of the father’s 
father, the property shall go to the father’s father's father, (13) to his sons, and 

(14) to the sons of those sons ; and so on to the seventh degree of ascent ; 

(15) after which, on the extinction of all Sapindas, it goes to the S amdnodakas, 
who extend to the seventh degree beyond the ,?api')das, or to that stage up to 
which the parentage and name continue to be known. — {Parasharamddhava, 
p. 853.) 

Prior to every one else comes the claim of the wife. -(Ddyabhdga , 
p. 151.) — The wife’s right is established by the mere absence of sons, grandsons 
and great-grandsons (pp. 160-163). — Among the wives, first comes the wife 
belonging to the same caste as the husband, then the one belonging to the next 
lower caste (Ibid. p‘. 167). 

If a man dies without any of the twelve kinds of sons, his property is to be 
taken by those mentioned here, — each succeeding one taking it only in the 
absence of the preceding. — This rule applies to all the castes — the primary caste, 
the castes mixed in the natural order and the castes mixed in the reverse 
order. The ‘ wife ’ is the'duly married one ; so long as such a wife is there, 
the wife obtained by the A sura and other forms of marriage cannot inherit the 
property.— (Virainifrorfaya, p. 623.)— This text refers to cases where the 
deceased has been a divided member of the family who had not been reunited ;— 
such is the opinion of VijBilneshvara, Lakamldhara, author of SmTtichandrikS, 
Vishvarlipa, Medhatithi, Madanaratna and many others.— Where the text 
speaks of the man dying without sons, the term ' son ’ includes the son's 
son and the son’s son’s son also ; because it is only in the absence of all 
these three, that the wife should be entitled to receive the property. — (Ibid., 
pp. 640-641.) 

If a man, who has been divided and not reunited, dies, his property shall 
be inherited in the order here laid down.— That ‘ wife ’ alone shall inherit the 
property who is devoted to her husband, not one who is unchaste.— ^ Vijavahara- 
mayukha, p. 137.1 

The article * cha is meant to include the daughter’s son. — (Ovaitapari- 
shi^ta, p. 42.) 

‘ Pitarau,’ stands for the (1) mother and (2) father ; in this same order ; 
as is clear from Visriu’s text Tatsutah,’ nephew, brother’s son.— 
‘ Aputrasya,’ one who has no grandson, kte; .—(Vibhagasdra, 16. 2. 1.) 
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The terms ‘ Gotraja ’ and ‘ bandhu ’ here stand for^ail the relatives 
beginning with the Brother’s son and ending with the Samanodakas . — 
(Ddyanirnaya, 9. 2. 2.') 


8. 17. 4— 13.] [y./., ?Rq9rei] ^q?i=5rBmif5ri 

I {p.l, *n^] 

niftr I rpi [y.i., fiig;] mfiri 

W T ^ TTl ft T I I 

(a) (6) 5tfto¥] mftr i 

^ ^'3 [o.l, ] *TlfiT I 

tnftr I ^l U T ifq jTifir I siiinsr- 

tMt i ift I sninirw sniniFiifjr i 

The property of a sonless man goes to his wife ; failing 
her, to his daughter ; failing her, to his father [v.l., mother] ; 
failing him, to his mother [v.l., father] ; failing her to his 
brother ; failing him, to his brother’s son ; failing him to 
Sakulyas ; failing them, to Bandhus ; failing them, to his 
disciple ; failing him, to his fellow-student ; failing him, the 
property shall go to the king, except the property of a Brah- 
mana, which goes to a Brahmana ~(.Vi?nu, 17. 4-13.) [Quoted 
in VivSdaratndkara, p. 595 ; Vivadachintamani, p. 235 ; 
VivUdachandra, 24. 2. 1 ; Mit&k^ara, p. 727 ; Apararka, p. 741 ; 
Ddyabhaga, p. 151 ; 206 ; Smrtitattva II, p. 189 ; Vyavahara- 
mayukha, p. 142 ; Vibhagasara, 15. 1—8 ; Dayanirnaya. 9. 2. 8.] 

Notes 


See III, 99 

‘ Bandhu ’ (which is placed before ‘ Sakulya ’) stands here for Sapinda, 
and ‘ Sakulya ’ for the * Sagotra ’ — says Mishra . — ( Vuiadaratndkara, 
p 695.) 

‘ Bandhu ’ here stands for Sapinda, and * Sakulya ’ for Sagotra.— 
( Vivadachintamani, p. 236.) 

‘Bandhu’ here stands for the Sapinda.— {Vibhagasara, 15. 1-9.) — 
‘ Sonless ’ means one who has left no son or grandson or great-grandson. 
{Ibid., 16. 1.— 10.) 

Here Vis^u declares the right of the wife to inherit the entire property. — 
{Mitdk^ard, p. 727.) 

Here the wife’s has been declared to be the first claim. It does not mean 
that the wife is to receive just enough for her maintenance ; as it would be 
moEit illogical to take the same word ‘ dhanam,' ‘property,’ as standing for 
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only a part of the property, in the ease of the wife and for the entire prhperty 
in the case of the brother and others. It has to be admitted that the wife is 
entitled to the entire property. — {.Dayablmga, p. 161.1 

Among nephews, the property goes first to the son of the uterine brother, 
and after him to the son of the non-uterine brother. The son of the non- 
uterine brother, when making the cake-offerings, offers it to the father of the 
deceased owner along with his own father’s mother, and omits the mother of 
the deceased ; to this extent, in relation to the deceased his position is lower 
(i.e., remoterl than that of the son of the uterine brother of the deceased ; 
this is the reason why his title to the property comes after that of the latter. — 
{Dayabhaga, pp. 206-207.) 

‘ Aputra ‘ here means one who has no son or gfrandson or great-grandson. 
— {Smrtitattva II, p. 189.) 

After the mother comes the uterine brother ; then the son of the uterine 
brother. Vijfianeshvara and others have held that after the uterine brother 
comes the step-brother, then the sons of the uterine brother. — But this is not 
right ; because the term ‘ bkratr,’ ‘ brother,’ denotes the uterine brother 
primarily and the step-brother only figuratively (indirectly) ; and it would be 
wrong to take the word in the same sentence in both these connotations. — 
Others again have held that the term ' bhratarah,’ ‘ brothers,’ is to be' taken 
as a copulative compound including the sister also, so that in the absence of 
the brothers, the property should go to the sisters.— This is not right ; 
because there is nothing to justify the suggested copulative compound.— In 
a case where, at the time of the uncle’s death, the nephews had not 
acquired an interest in the uncle’s property by reason of their father being 
alive at the time,— and subsequently their father has died,— when the uncle’s 
property comes to be divided among the surviving brothers of the deceased 
and the said nephews, these latter shall receive the share that would have been 

their father’s ; this according to the principle laid down in Yn jfla 2. 120. 

‘Ariekapitrkaiiantu.’ — (Vyavaharamayiikha, p. 142.) 

The terms ‘ Sakulya ’ and ‘ Bajidhu ’ stand for the relatives beginning 
with the brother’s grandson and ending with the Samanodakas ; otherwise, what 
is asserted here would be inconsistent with other Smrtis.—' Sonless,'~i.e., 
one who has left no son orgrandson orgreat-grandson.— (Doj/anir.iaya, 9. 2—5.) 




Where a sonless man dies, his property goes to his 
brother ; in the absence of the brother, his parents take it, or 
his senior wife.— (Sha'fikha) [Quoted in Vishvarupa, p. 251 ; 
Apararka, p. 741 ; MitUksara, pp. 730, 757.] 
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Notes 

What is meant by the assertion that ' the property goes to his brother ’ 
is that it does so when there is no wife or daughter. —The terms ‘ jye^thaf 
‘ senior,’ stands for the wife who belongs to the same caste as her 
husband. —(VisfeuarSpo, pp. 251-262.) 

Here the order of precedence is different from that provided by Ydjaa- 
valkya.— (Apa7-orfca, p. 741.) 

What is stated here is that the property of a sonless man goes to his 
brother. — This refers to the case of reunited brothers. — {Mitak^ara, 
pp. 767—759.) 


I ?T5n I 

In the absence of Sapindas, Sakulyas shall receive the 
property ; in the absence of Sakulyaa, the teacher, the disciple 
or the priest ; in the absence of these, the king.— (BaadAS- 
yana.) [Quoted in Vivadachintamani, p. 242.] 

0. «rw?rt3r ] g?rwi% *r: 5R*iiHvrefW: i 

I I naet- 

'arft ar i HsurarftjirT" 

jrann# wlflraT ainmi: i 

Failing sons, the nearest Sapinda ; failing him, the teacher ; 
failing him, the disciple ; failing the disciple, the fellow- 
student, who has been initiated or taught along with the 
deceased; failing the fellow-students, Vedic scholars shall receive 
the property, (^pastamha.) [Quoted in Madanaparijata, p. 674.] 

7. ] garart g gqft sara; [ v.l, ] g 

I 

g grarg; vnnj ii 

In the absence of the son, the wife ; in the absence of 
the wife, the uterine brother ; — failing him, an inheritor; 
last of all, it goes to the daughter's son. — (Brhaspati.) [Quoted 
in Smrtichandrika, pp. 674, 692 ; Apardrka, p. 742.] 

F. 67 
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Notes 

See III, 20 and 75. 

The title of the wife to perform the Shraddha comes before that of the 
brother. —{Smxtichandrika, p. 674.) This text is meant to preclude the 
uterine brother coming in before the wife, not to bring in the brother before 
the daughter and others included under the general term ‘ i/ui/odo,’ ‘ inheri- 
tor.’— (76td., p. 692.) 

S. I 

msftr f^riisR ^ i 

JTTfXT «n!ii i 

tJtXRmxt ’25'tg: 11 

The uterine brothers shall divide among themselves the 
property of a sonless man ; or equal daughters, or the father 
if he be living, half brothers belonging to the same caste, 
mother or wife,— in due oi’der. In the absence of these the 
co-resident Sakulyas shall take the property. — iDevala.'^ 
[Quoted in AparUrka, pp. 741, 744 ; Vivadachintamani, p. 241 ; 
DayabhUga, pp. 154, 169 , 121 •, Smrtitattva II, pp. 191 ; VivUdarat- 
nUkara, p. 593 ; Viramitrodaya, pp. 632, 668 ; Dvaitaparishista, 
p. 42; VibhagasUra. 16. 2 - 4.] 


Notes 

, The first claim to succession is of the uterine brothers.— (Apn7-oj'/-n, 
p, 744.1 

• TvlyaU,’ uterine ‘ Savarna bhratarnh,' the step-brothers and others. 
Perceiving that the order of precedence set forth by Devala is contrary to that 
set forth by ysjnavalkya and Visnu, Halnyudha has held the term ‘ yatha- 
kramam' in Devala’s text as to be taken to mean ‘ in consonance with the 
order of sequence laid down by Yajnavalkya .’ — Such also is the opinion 
of the author of the Kalpataru who has quoted YSjaavalkya’s and Vis^u’s 
texts after having quoted that of Devala.— This however is not satisfactory. 
By the term ‘ yathakramam ’ used by himself, a writer can never mean the 
order laid down by someone else, which is contrary to that laid down by 
himself. The right view therefore is that the order laid down by Yajflavalkya 
and VisiiU holds good in regard to ancestral property, and that laid down 
by raith'i nan i Devala and others, to property other than ancestral.— (Vivado- 
ckintamani, pp. 241-242.) 

Here the first claim is that of the brother, and the wife’s is the last. 
Herein lies its opposition to what has been declared in Yajflavalkya. Some 
people reconcile this difference by saying that the brother’s is the prior claim 



SEVERAL HEIRS MENTIONED TOGETHER 


451 


n cases where the brothers had separated and then reunited, while the 
wife’s prior claim is in cases where the brothers had separated and not 
reunited.— (Dayabhdga, p. 154.) — ‘ Tulyah,’ ‘equal,’ i.e., belonging to the 
same caste as the father.— ‘ Rj-otliers of the same caste,’ — i.e., the step- 
brothers. — The order in which the persons are mentioned here dose not mean 
that this is the order of precedence among them ; all that is meant is that all these 
are entitled to inherit and they shall inherit it in the order laid down by Viaqu 
and Yajiiavalkya. That this is so is clear from the presence of such particles 
as ' va’ and ' apiva,' which signify option and hence indicate clearly that no 
significance attaches to this order in which the persons are named here. — {Ibid,. 
p. 169.) 

In this series consisting of the wife, daughter of the same caste, father, 
mother, uterine brother, half-brother, as entitled to succeed,— we do not find 
any mention of the brother’s son, from which it follows that the latter would 
be entitled to succeed only in the absence of all the aforesaid. The declaration 
that if one brother gets a son, all the brothers are ‘ with son ’ through 
that son,— applies only to the liability to offer Shraddha. Thus the first 
claim is that of the brother ; and among these, the uterine brother comes first ; 
and the half-brother comes in only when there is no uterine brother. — [Ddya- 
bhaga, p. 191.) 

’ Dhriyamotah,’ living. — The particles ‘ va,’ and ‘apiva’ clearly 
indicate that no hard and fast rule is meant to be laid down in regard to the 
precise order of preference among those mentioned.— (Smrtitattva II, 
p. 169.) 

' Tulgd.li,’ uterine. — ' Father, if living ’ — and desirous of receiving 
the property, this has to be added. According to Halayudha ‘ yathdkramam,' 

‘ in due order, ’ means ‘ in the order prescribed by Ynjaavalkya ’ ; and on this 
basis he has raised the question of the present text being in conflict with 
Paithinasi and others and has tried to reconcile the two by pointing out 
that the persons beginning with the ‘ wife ’ and ending with the ‘ Shrotriya ’ 
are entitled to inherit the property of the sonless Brdhmana ; and those ending 
with the ‘ king ’ are entitled to inherit the property of the sonless non- 
Brahmaiia. In Devala's text, there is no order of succession laid down ; hence 
the order has to be learnt from Yajaavalkya's and Vis^u's texts.— This same 
is the opinion of the Kalpataru also.— In reality, however, the text of 
Paitiilnasi — ‘ AptUrasya pramitasya bhralrgdmi, etc.' — refers to property 
other than that acquired by one's father, grandfather and other ancestors, 
which goes to the brothers, and in their absence to the mother and father ; 
and among the other relatives mentioned, there is no order of succession 
intended. Hence there is no conflict. — ( Vivddaratndkara, pp. 593-694.) 

Here Devala has declared the title of the wife only in the absence of the 
brother and others. The term ‘ 6/tratarah ’ in the third line stands for Aal/- 
brothers, the full-brothers having been separately mentioned (in the 
first line). 

The conflict among the various texts regarding the exact order of 
succession has been sought to be explained by taking only Ya jfiavalkya’s and 
VisQu’s texts as laying down the strict order of succession and all the other texts 
as declaing only the title of the persons to succession (without any regard 
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to the exact order),— Bat this explanation is not satisfactory. All the texts 
declare the order of succes.sion, the discrepancies are due to considerations of the 
qualifications of the persons concerned ; also the amount of benefit conferred by 
each upon the deceased owner. — (Viramitrodaya, pp. 668 669.) 

‘ Tvlydij,’ uterine. — ‘Brothers’ — half-brothers. — Finding this text of 
Devala to be in conflict with the texts of YBjflavalkya and Visnu in regard 
to the order of succession, the term ' in due order ’ in Devala ’s text has been 
taken by Haluyudha to mean ' in the order prescribed by TtajfSavalkya.’ — This 
same is the opinion of the Kalpataru also where the texts of Visnu and 
ysiaavalkya have been quoted after that of Devala.— This however is not 
satisfactory ; when Devala has himself laid down an order of succession, the 
phrase ‘ in due order’ in his text could not refer to the order prescribed in 
other texts. And further, even with this explanation of Devala’s text, its 
conflict with Paithinasi's text remains unexplained.— Hence the only reasonable 
view is that in the ease of ancestral property, the order of succession shall be 
as laid down by Visnu and YajSavalkya, and in the case of other properties, 
it will be as laid down by Paithinasi and others. — {Dvaitaparishisla, p. 4.3.) 

The ‘ Saver na bhratarah ‘ — here meant are ftai/-6rof/icrs. — (Vibhaga- 
sara, 16. 2 — 6.) 


hh: ?RrT?n: TTsmrfir Hft a 


In the absence of daughters, the Sakulyas and the 
Bandhavas ; then persons of the same caste ; in the absence 
of all, the property goes to the king. —{Narada.) [Quoted in 
VivadaratnUkara, p. 597.] 


Notes 

See III, lil. 

‘ SaJculya,’ i.e., the son of the father’s brother and others.— ( Vioddarat- 
nakara, p. 597.) 


10. II, p. 32. ] i snHn 

«T5i55nsi I 


In the absence of sons and daughters, the property 
goes to the father if he be living ; in the absence of the father, 
it goes to the brothers or brother’s 'sons.— (^Arthashastra 
II, p. 32.) 
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(A) If among (reunited brothers) any one should die, 
or become a wandering mendicant, the others shall divide 
his property, except the Strldhana.—{B) They shall make 
provision for his wives till their death, in case they remain 
faithful to the bed of their husband ; should the wives be 
otherwise, they shall withdraw the provision. — (C) If he has 
left a daughter, her father’s share would be meant for her 
maintenance ; till her marriage she shall retain that share ; 
after marriage, her husband shall maintain her. —(Narada, 
13. 25-27.) 


Notes 

See 11, 362 ; III, 49 III, 89. 

1 2. Jf3^5T I 

^ ^ ^PIRT; ^vftqg II 

?iT [v.l., HI g rhw % i 

If a man dies or goes out as a wandering mendicant, 
his share does not disappear ; it is ordained for his uterine 
brother; if he has a sister {v.l., daughter) she is entitled to 
receive a share out of it. This is the rule applicable to a case 
where the man dies leaving no children, no wife and no 
father.— (5j-/iaspati.) [Quoted in Apararka, p. 748 ; VivWia- 
chandra, 26.1 — 4 ; Smrtickandrika, p. 708 ; Parasharamadhava, 
p. 364 ; Viramitrodaya, p. 685 ; Vyavdhdramayukha, p. 152.] 

Notes 

See II, 352. 

This makes it clear that even in the case ol reunited coparceners, if the 
wife, daughter and the rest are there, then the order of precedence in the 
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inheritance shall be as laid down by Yajfiavalkya. The sister is to inlierit only 
in the absence of uterine brothers.— {A;)orSrfca, p. 748. > 

This refers to the case of uterine brothers only ; not to that of all reunited 
coparceners. — {Vivadachandra, 26.1 — 4.) 

This refers to a case where the man has also left no brother or mother — 
(Smrtichandrilcd, p. 708.) 

The particle ‘ cAa ’ Implies the absence of the mother and brother also. 
(Parasharamadhava, p. 364.) 

The particle ‘ cha ’ implies the absence of the brother also. — ( Virtiinitro- 
daya, p. 685.) 


13. ’me? ] 


3 [p./., ^3 ] {vM, ] 




On the death of the husband, if there is no brother or 
father or mother of the deceased, his wives and all the 
Sapindas shall divide the property according to their respective 
shares. — {Narada.) [Quoted in Smrtichandriks , p. 707 ; Para- 
sharamadhava, p. 364.] 


Notes 

‘ liharyak abhratrpitrm'ltrlcak ’—The wives, qualified by the absence 
of the liusband’s brother, father and mother. The meaning is that the pro- 
perty of a reunited coparcener dying sonless goes first of all to the brother,— failing 
him, to the father,— failing him, to the chaste wife. In the case of reunited 
coparceners, the absence of secondary sons alone does not entitle the wives 
to inherit the property,— but the absence also of the unreunited step-brother 
father and mother. — The meaning of the second line is as follows : If a 
reunited coparcener has died sonless, his Sapi^idas, other than his brother, 
father and mother,— i.e., his brother’s sons and others, — shall divide the 
property among themselves.— (.SjurttcAandrifca, pp. 707-708.) 

‘ All the Sapiadax ,’ — the brother’s sons and the rest. — ’ Respective 
shares ’ — the brother's sons receiving the share of their respective fathers 
and the wife receiving the share of her \-aishax\d..—[!'nrdsharatnddharu, 
p. 364.) 


14. 9. 1 87 .] I 

sn II 

The property shall always devolve upon him who is the 
nearest to the deceased Sapinda ; after these, a Sakulya. the 
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teacher or the disciple. --(Mamt 9. 187.) [ Quoted in Smrti- 
chandrika, pp. 696, 708 ; Parasharamadhava, p .^64 ; Smrti- 
tattva 11, p. 195 ; Apararka, p. 744 ; Mitaksara, pp. 77.8, 777 ; 
VivUdaratnUkava, p- 592 ; Vivadaehintdmani, p. 240 ; Vlra- 
mitrodaya, p. 669 ; Vyavaharamayukha, pp. 143, 161.] 


Notes 

See also Chap. Ill, Sec 107. 

Amonjr Sapi jdos the property shall go to each in the order of his 
proximity of relationship to the deceased. If the father is not living, it goes 
to the father’s father ; failing this latter, to his father (the great-grandfather). 
The brother and the brother’s sons are nearer to one than the father’s father, 
the order of succession shall be— father— brother— brother's son— father’s 
father. and so on— the Samanodaka,—ihe Sa^otro— the maternal uncle and 
other Bandhiis ; the succeeding one getting the property in the absence of the 
preceding. — Similarly on the death of the father’s father, his property goes 
to his own son, not to his grandson. — ‘ Sakul-/a,’ the maternal uncle and other 
Bandhus. In the absence of these, the teacher or the disciple, whoever 
may be near at hand at the time.~{Sarvajna.nardya /a.) 

Among Sapi'idas, one whose relationship is closer— be it male or 

female— receives the property of the deceased In the absence of all the 

thirteen kinds of sons, the property goes to the wife The declaration 

that ‘ the wife is to receive mere subsistence’ is meant for cases where she is 
misbehaved. The title of the wife to inheritance has been denied by MedbB- 

tithi ; but that is wrong ; such title is supported by Brhaspati In the 

absence of the wife, the appointed daughter ; failing her the father and the 
mother ; failing these, the uterine brother ; failing him, the uterine brother’s 
sons ; — then the father’s mother, and so on the other Sapindas. In the 
absence of all the descendants of one’s grandfather, the property shall go to 
the descendants of the great-grandfather ;— failing all these, it goes to the 
Samdnodaka, then to the teacher and then to the d\sap\e—[KidlTika.) 

First of all, the wife. The term ‘ Sakulya,’ includes the Bandhu also.— 
( Raghavdnanda.) 

The nearmost Sop i'.td a shall receive the property.— After the Sapiitdas— 
i.e., in the absence of Sapindas, the Sakidya—i.e., the Sanidreodo&a— shall 
receive the property. — In the absence of these, the teacher ; and failing him, 
the disciple shall take the property.— (Alondono.) 

‘ Anantarah,' nearly related. — (Ramachandra.) 

If there are no sisters, the mere Sapindas shall receive the property 
of the deceased reunited coparcener in this order. — (Sm rtichandrikd, p. 708.) 

Dhoreshvara has explained this text as .follows : The starting point here 
is the father. “ Question— The ‘ nearest ’ to the father is the father’s father 
as well as the father’s son ; where both these are present, which of them 
would be regarded as the iiearest ?” Answer — The lather’s son would be 
the nearest,— why ?— Because the grandfather has not been mentioned as 
normally inheriting one’s property— in such text as ‘ the property of the sonless 
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man shall be taken by his father or brothers.’ — Thus the implication of the 
present text is that — if there are no descendants of the father of the deceased, 
the descendants of the father’s father come in, and in the absence of these latter, 
the descendants of the great-grandfather and so on ; if there are no Sapiiidas, 
the Sakulyas, — i.e., the SamUnodakas— come in; among these also, in the 
absence of the nearer relative, the remoter one comes in. Thus then those people 
who hold that “ after the brother’s son, the father’s father takes the pro- 
perty, and if the father’s father is not there, then the descendants of this latter ; 
and so on from the great-grandfather onwards,”— have not understood 
the real meaning of the texts laying down the order of succession. The order 
of succession is as follows : On failure of the brother’s son, the son of the 
grandfather (father’s father) takes the property,— after that the son of the 
great-grandfather,— after that the son of the great-great-grandfather,— after 
that the last of the Saptydas, —after that the son of that last Sapinda,—aitev 
that the first among the Samdnodakas, after that the son of this latter,— and 
so on till the descendant of the sixth degree of Sayndnodakas. This is what has 
been asserted by Brhaspati in the text—' Bahavo jfiydtayo yatra, etc.' 

The ' nearness ’ of the Sapi’ula has been defined by Manu himself under 
9. 186—' Traydiidmudakam kdryam, etc.’ — (Apardrka, p. 744.1 

This ‘ nearness ’ is the determining factor, not only among Bapindas, 
but also among the Samdnodakas and others also. —{ilfitSA^ara, p. 774) — 
among brothers, the uterine ones are the first to inherit the property, because 
of the relationship of the step-brothers being a step further removed by the 
intervention of their mother.— (/6id., p. 777.) 

‘ Anantarah,’ near.— ( Vivddaratndkara, p. 692.) 

Nearness of relationship to the deceased is the determining factor in the 
title to inheritance.—! Vyacahdramayikha, p. 161. ) 

The Sapinda and others shall inherit the property in the order of the 
proximity of their relationship to the deceased. — {Pardsharamddhava, 
P.364.) 

' Sapinddt ’—among the Sapindas of the deceased, each one shall inherit 
the property in the order of the nearness of his relationship to the deceased. 
Kulluka BhaUa gives the same explanation.— {Smrtitattva II, p, 196.) 

15. 25. 60. ] | 

When a man dies leaving no issue, nor wife, nor brother, 
nor father, nor mother, — all his Sapindas shall divide his 
property in due shares.— (SrAaspa^i, 25. 60.) [Quoted in 
Smrlichandrika, p. 709 ; Parasharamadhava, p. 364 ; Vlrami- 
trodaya, pp. 685,] 

Notes 

‘ His property,’ — i.e., the property of the reunited coparcener — In the 
absence of Sapindas, the property of the dead reunited coparcener shall go to 
Sakulyas.— (Smrtichandrikd, p. 709.) 
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‘ Taddayam,' —t'oB property of the reunited coparcener.— What the first 
line means is the absence of all those persons who have been named as inheritors 
of the reunited property. — In the absence of Sapi-idas, the Samanodakas 
are to receive the property in the order of the relative proximity of their 
relationship to the deceased. — {Yiramitrodaya, p. 686.) 


1 6 . wsirasi ] gr i 

mm mm gm; af^tf^m; ii 

When a man dies sonless, his nobly-born wife, his 
daughters,— in their absence his father, mother, brothers, 
(their) sons, -are declared (to be his heirs).— {Katy ay ana.) 
[Quoted in Vlramitrodaya, p. 632; VyavahUramayukha.i?. 141; 
SmrtichandrilcU, p. 693.] 


Notes 

See III, 79. 

From all this it follows that the wife's is the first claim to inherit the 
property of a man dying sonless.— (Viramitrodoyo, p. 662.) 


1 7. i 

tqt ii 

When a Ksattriya, a Vaishya and a ShGdra die without 
sons, wives, and brothers, — the king shall take their property ; 
as he is the lord of all. — [Brhaspati.) [Quoted in Dayabhaga, 

p. 168.] 

la. Nm? i 

mmfmfA i rndm- 

If a man dies sonless his property goes to his brother ; in 
the brother’s absence his mother and father shall receive it, 
or his junior wife ; then the Sagotra, the pupil and fellow- 
pupils, {Paithlnaai.) [Quoted in Apararka, p. 744 ; VivMa- 
ratnUkara, p. 592 ; Dvaitaparishi§ta, p. 42 ; Vibhagaaara, 
16. 2—4.] 

F. 58 
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Notks 

See 111, 80 and 88. 

This should be taken as referring to cases where there are brothers who 
had acquired property for themselves without drawing upon the ancestral 
property and who had not (?) been divided.— If there are no such brothers, 
the property goes to the parents, or the junior wife. Brothers other than those 
mentioned before are to inherit in accordance with the order prescribed by 
YajHavalkya.— (^pararfco, p. 744.) 

' Junior wife ’ — stands here for one who is faithful to her husband but 
keeps only a few of the restrictions prescribed for widows,— not one who keeps 
all the restrictions strictly ; as the claims of the latter to inherit her husband’s 
property would be superior to those of his brother ; nor can the unchaste widow 
be meant, as she has been declared to be fit for being turned out of the house. — 
The term ‘ Sabrahmacharl here stands for the fellow-student.— What Shankha 
has said in regard to the widow being entitled to mere maintenance, refers 
to the unchaste widow who does not observe the restrictions prescribed 
for widows. — What YsjQavalkya has declared regarding the title of the parents 
being superior to that of the brother’s, refers to ancestial property ; what 
had been acquired by the deceased without drawing upon the ancestral pro- 
perty, — to that the title of the brothers would be superior to that of the 
parents. — {VivadaratriSkara, p. 693.) 
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19. ^ 2. 1.S6.] etc. [see above III. 2.] 

20. •PiNJiiiif] Terf m i 

3 !i3ni^Tssr%fBcn [«.?., ii 

The wife who is chaste shall inherit the husband’s 
property ; in her absence, the daughter, if she is unmarried 
and unsettled.— (£^3t2/S2/a«a.) [Quoted in MiiSk$arn, pp. 727, 
766, 767 ; MadanapSrijSta, p. 672 ; Smrtichandrikit, p. 686 ; 
Paraaharamadhava, p. 357 ; Viramitrodaya, pp. 631, 660 ; 
Vyavaharamayukha, pp. 137, 141.] 

Notes 

See III, 64. 

This makes it clear that if there is one married and one unmarried 
daughter, the property shall go to the unmarried one.— (.WtSftsaro, p. 767.) 

When there is one unmarried and one married daughter, it is the unmarried 
daughter who inherits the property ; and the married daughter receives it 
only if there is no unmarried daughter. Among the married ones, the one 
that is poor receives the property,— (Jifadanaparijata, p. 672.) 

The texts of EstySyana are to be taken as referring to unmarried 
daughters, or to such unmarried daughters as are poor. — ‘ In her absence ,’ — 
i.e., in the absence of the chaste wife. That is, the daughter shall receive the 
property not only when there is no wife at all, but when there is no wife who 
is chaste , — {Smrtichandrika, p. 686.) 

If among the daughters one is married and the other unmarried, then it 
is the unmarried one that inherits tne property. — ‘ Aprati^thitd ' — ' un- 
settled,’ i e., poor. 

The law on this point is thus summed up in the Ddyanirnaya, 6. 2—6 : 
When a man dies sonless, bis property goes (1) to his wife belonging to the 
same caste as himself ; she will also perform his Shraddha ; if the Brahmaqia 
leaves no Brahma^a wife, his property goes to (2) his Ksattriya wife ; — ^the 
other wives are entitled to mere maintenance all wives have complete owner- 
ship over their Strldhana , — except over the immoveable property given to them 
by the husband, which they cannot give away or sell- — So long as the wife 
remains in the husband’s family, she is entitled to his property for purposes 
of maintenance. 
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21 . g "Tift g i 

Notes 

See III, 7 and 75. 

22. and ^Tc^thpt ] cP^h fmrrVET i 

q ra a'l q ST % ^sri^uRfg^w ii 

On the husband’s death, the wife who guards the purity 
of the family receives his property as long as she lives ; but 
she has no right to give away , mortgage or sell the property. — 
[Brkaspati and Katyayana.) [Quoted in Smrlichandrika, p. 677 ; 

Viramitrodaya, p. 626 ; VyavahSramayukha, p. 138.] 

Notes 

‘ Kulapalikn,’— one who guards the purity of the race, i.e,, remains 
chaste.— What is meant by her having no right to make gfifts, etc., refers to such 
gifts as those made to dancers and others, and not to such religious gifts as are 
made for providing food for old persons and orphans and the like ; so that she has a 
perfect right to make religious gifts. That this is so is made clear by the text of 
KHty?j'ana— ' Vratopavasanirata. . . dharmadanarata, etc., etc.'— (iSmrtt- 
chandrikS, p. 677.) 

The meaning is that when the wife has inherited her husband's property, 
all the use that she is entitled to make of it is to maintain herself, and she is not 
to make any gift, or mortgage the property or sell it. But this refers to only 
such gifts as those made to dancers and the like. She is perfectly entitled to 
make religious gifts and also to mortgage or sell the property for the purpose 
of making such gifts. — ( Viraviitrodaya, p. 626 ; Vyavaharamayukha, p. 138. 


23. ^P^TPHT 1 


5 jnjrh^mRTinf^a:^ ii 


On the death of her husband, the woman is entitled to 
food and raiment ; or, in the event of his being an undivided 
coparcener, she receives a portion of the property till her 
death. — (Katyayana.) [Quoted in Smrtichandrika, p. 698 ; 
Vlramitrodaya, p. 654 ; Vyavaharamayukha, p. 139.] 

Notes 

' Dhandmsham,’ ' portion of the property,’— i.e., that much of wealth 
which would be needed for living in comfort and for the due performance of all 
those obligatory and occasional duties and fasts and penances to which a woman 
is entitled. The particle ‘ tu ’ stands for * vo ’ ; the meaning being — ' or she 
receives a portion of the wealth ; or she receives landed property sufficient to 
yield the said wealth.— Of the two alternatives laid down in this text, the 
former is meant for women other than the ‘ patni ' (consort in religion), wife, 
for whom mere maintenance has been provided.— (,SfmrtzcAaMcirtifco, p. 678.) 
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The particle ‘ tu ’ stands for ‘ va,’ ‘ or ’ ; so that the meaning is ‘ she 
receives directly only food and raiment ; or such portion of the property as vsrould 
suffice for her performance, throughout her life, of those necessary duties to 
which a woman is liable.’ — In view of the phrases ‘ portion of the property ’ 
and ‘ as long as she lives,’ we have to reject the view that she inherits the entire 
property of her undivided husband. — It will not be right to argue that 
as the text has used the term * stri,’ ‘ woman,’ it must refer to a woman, 
other than the * wife ’ ; as in that case the term ‘ in the event of his being 
undivided ’ would be superfluous ; as the woman other than the wife, if she 
is sonless, has been declared to be entitled to maintenance, on the death of 
her husband, even when divided,— (Vlromitrotiaj/a, p 664.) 

The term ‘ undivided ’ includes the ‘ reunited ’ also. — The particle ‘ tu ’ 
stands for ‘ va, ’ ‘or.* Thus there are two alternatives, the latter being meant for 
the wife, and the former for the kept woman-, so says Madana. But the 
authority for this distinction has to be found. The real rule on the subject 
has been laid down by KatySyana himself in another text — ‘ Bhoktumarhati, 
etc,’ — (Vyavaharamayukha, p. 139.) 

24. 5. 2. 1 — 10.] ^ m ?i5n?iT i 


Verily the wife is half of the man.— {Shatapatha 
Brnhtnam, 5. 2. 1 — 10.) 

25. 25. 46—52.] ^ i 

(A) stTJfkiii 5IBIT ?mT ii 

(B) i 

(C) *11^75 I 

sitftfRii vefr II 

(T)) sp [v.l, *ftm] cgwfhi i 

(E) affJT tafi'a i 

(F) i 

(O') ai a a?iT: al^af^aa! i 

ff^^aaifJr Tiar ii 


(A) In the revealed text (of the Vedas), in the Smrti, and 
in popular usage, the wife has been declared by the wise ones 
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to be half the body (of her husband), equal sharer in the 
fruits of merit and demerit.— (B) Of him whose wife is not 
dead, half his body survives ; how then could anyone else take 
his property while half his body lives ?— (C) Although his 
kinsmen, his father, his mother and uterine brothers be 
living, the wife of a man dying sonless shall succeed to his 
share.— (D) The .wife dying before her husband takes away 
his consecrated fire ; if the husband dies before her, the good 
wife, faithful to her lord, takes his property. This is the 
eternal law. —(E) After having received the moveable and 
immoveable property, the gold and base metals, the grain, 
liquids and clothes, she shall have his monthly, six-monthly 
and annual ShrUddhas performed.— (P) She shall propitiate 
with funeral offerings and charities her husband’s paternal 
uncles, teachers, daughter’s sons, sister’s sons and maternal 
uncles, also aged and helpless persons, guests and women.— 
(G) If agnates or cognates, inimical to her, should injure 
her property, the king shall inflict on them the punishment 
ordained for the thief. — {Bx'haspati, 26. 46—52.) [ Quoted in 
MitUk^arn, p. 728; Apararka,p. 740 ; VivSdaratnakara,T?.5S9 ; 
Vivadaehintamani, p. 236 ; Parasharamadhava, pp. 353, 360 ; 
Smrtichandrikd, pp. 673, 674, 676; DayUbhSga, pp. 149*150, 173 ; 
Viramitrodaya, pp. 624-625, 631 ; VyavaharamayUkha, pp. 137- 
138 ; Vibhagasara, 15. 2, 2 ; Dayanirnaya, 4. 2-6.] 

Notes 

(C) 1‘ Kulyesn,’ ‘ kinsmen ’ ; — this term is meant to include all 
Sapindan other than the ‘ father ’ and ‘ brothers ’ specifically mentioned, also 
daughters, daughter’s sons and so forth ; — the term ‘ pita,’ ‘ father,’ includes 
the mother also ; and the term ‘ brother ’ includes the sister. — ‘ Bhdga,’ 
‘share,’ stands for property. — (BdlambhaUi, on Mitak^ara, p. 728).] 

(C) This declares the wife’s to be the first claim ; — [Pardskaram adhava, 
p. 353.) 

In the absence of the primary and secondary sons,— even though the father 
and other relations down to Sakulyas be there, — the wife is entitled to inherit 
the property of her husband. — (A) The second line of the first verse is meant to 
indicate the greater closeness of relationship of the wife than that of the 
father and others. The Vedic text referred to here is * Ardho vS exa dtmanah 
yat patrii,’ * the wife is the half of the man’s self, ’--where ‘ self ’ stands for 
the body ; the meaning is that the wife is as helpful to the secular and spiritual 
welfare of the man as the half of his own body.—' Smrtitantra ’ is Dharma- 
ehdstra, where we have such declarations as that ‘ if a man’s wife drinks 
wine, half of his body falls off’ and so forth.— ‘ I>oA;3cIiara ’ stands for 
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Arthashastra. The fruits of merit aiici demerit ’ ; — because the husband 
and wife are conjointly entitled to the performance of religious acts. — 
(C) ‘ Sonless,' having no primary or secondary sons.— ‘ Patni,’ ‘ wife,’ stands 
for one who has been duly married in the ‘ Brahma ’ or such other forms of 
marriage as entitles her to join her husband at religious performances; — this 
term excludes all those not so married. The term ‘ patni ’ also indicates that 
the wife’s capability to perform the Shraddha and other rites is also indicative 
of her title to inherit the property. — (D) The term ‘ A gnihotra’ stands here 
for the consecrated ^renvith which the Agnihotra is performed ‘ Pati- 
vT-ato,’ self-controlled.— The term ‘ riarl’ here stands for thswife (not for 
worn an in general), as she is spoken of in connection with the performance of 
Agnihotra. — (E) ‘ Kupya,' base metals, such as lead, zinc and the like. — 
‘ Kavyam ’ stands for food dedicated to Pitrs, and ' Purtam ’ for such fees 
and gifts as accompany works of public utlity like the digging of tanks and 
the like. The meaning is that having received all the property, including the 
immoveable property, the wife shall perform all those acts requiring wealth to 
which the wife is entitled, such as Shrdddhas, works of public utility, 
charides and so forth— which are conducive to her own and her husband’s 
spiritual welfare,— with the help of those priests and preceptors that are allied 
to the family of her husband.— The wife’s title to inheritance here set forth 
refers to cases where the husband has been a ‘ divided ’ member of the 
tamily.—iSmrtichandrikd, pp. 673—675.) 

What these seven verses declare is that—’ when a man dies sonless, all 
his property— immoveable, moveable, gold and so forth,— go to his wife, even 
when his uterine brother, paternal uncle, daughter’s son and others are there 
and those who oppose her or take away the property themselves should be 
punished like thieves. ’ And this entirely rejects the view that ‘ even when the 
wife is there, the property shall go to the father, brother or other relations 
of the deceased,’— {Day abhdga, pp, loO-l.">l.)— (P) The meaning is that 
for the due performance of the Shraddhas of her husband, she shall give 
adequate wealth to the uncle and other relations of her husband. The term 

* uncle ’ here stands for Sapindas in general ; the term ‘ daughter’s sons ’ 
stands for all descendants of the husband’s daughter ; similarly, ‘ sister’s 
son ’ stands for the husband's sister’s descendants ; and the term ‘ maternal 
uncle ’ for the husband’s mother’s family She shall give the money to these, 
and not to her own father and other relations, so long as the husband’s relations 
are there. She can do so, however, with the consent of these. — {Ibid., p. 173.) 

What is meant is that the person entitled to inherit the husband’s property 
is the wife who has been associated with him in the performance of all Shrauta 
and Smarta rites. — ‘ Kupyam ’ stands for zinc, lead and other base metals. — 
The meaning is that having inherited all her husband’s property, including the 
immoveable, the wife shall propitiate her husband’s relatives and perform 
all those acts requiring the expenditure of wealth to which she is entitled and 
which would be conducive to her husband’s and her own spiritual welfare ; and 
while she is doing all this, if any men harass her, they should be punished like 
thieves. — {Viramitrodaya, ’pp. 624-625.}— These texts lay down the first claim 
of the wife on the property of her husband, who has died sonless, having been 

* divided ’ from bis family and not ‘ reunited ’—{Ibid., p. 631.) 
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‘ Agnihotram,' the consecrated Kupyam,' zinc, lead an4 thb 

like. — (Vyavaharamayukha, pp. 137-138.) 

The specification of the Shraddhas indicates the meaning of the whole 
context to be that the widow shall perform the first Shraddha as well as the 
annual Shraddhas, and she shall receive the property also.— This refers to 
cases where the husband has been divided from his coparceners.— * Pativratd,’ 
chaste ; it cannot mean ‘ devoted to the service of the husband ’ ; as this would 
not be possible after the husband’s death. Thus then the meaning is that if 
the widow remains chaste, she shall inherit the hnsband's property, if the 
latter has left no son, son’s son or son’s son’s son.— ( VirodttcAinfowoiii, 
p. 2£7.) 

The upshot of the whole is that if a man dies childless, the liability of 
performing his Shraddha falls on his wife, and it is she that is entitled to inherit 
his entire property. This refers to cases where the husband has been divided 
from his coparceners. — ‘Pativratd,’ chaste. — If the man has died as an un- 
divided member of a joint family, and his widows have no children, then the 
head of the family shall give something and also old but untom clothes to his 
widowed daughters-in- law. — [Vibhdgasdra, 15. 2 — 7.) 

(C) ‘ Sonless,—i.e., who has left no son or grandson or great-grandson.— 
{Ddyaniniaya, 4. 2—7.) 


26 . 25 . 53 .] ^ 

rrapii gcwtVi ii 

If the husband had been divided (from his coparceners), 
his wife shall take, on his death, all the property in the 
shape of pledges and other things, excepting immoveable 
property.— (Brliaspafi, 25. 53.) [Quoted in Smrtichandrika, 
p. 676 ; Pardaharamadhava, p. 360 ; Vlramitrodaya, p. 625 ; 
Vyavaharamayukha, p. 138.] 


Notes 

Whatever in the shape of pledges and the rest is regarded as property- 
moveable and immoveable,— all that belonging to her husband the widow shall 
receive, — if the husband had bean separated from his coparceners. The 
addition of this last condition indicates that in case the husband has not been 
so divided, the property shall go to his father, brother and other co-residents.— 
‘.Jdyd ’ is wife . — ‘Excepting immoveable property ,’ — this refers to cases 
where the wife has no daughter.— (STOrticAondriAio, p. 676.) 

What this exclusion of the wife from inheriting immoveable property 
means is that she is not to sell the property without the consent of the other 
coparceners. — {Pardsharamddhava, p. 360.) 

The Smrtichandrika has quoted this text of Bphaspati’s as excluding 
the widow from inheriting her husband’s immoveable property ; and in order to 
reconcile it with the text (of PrajBpati) which entitles her to inherit ‘ moveable 
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and immoveable property ; it has been taken by others as referring to a widow 
with no character, or to cases where the husband was an undivided coparcener ; 
but the Smrtichandrika has decided that it refers to cases where the widow 
has no daughter. —But this text itself is. baseless, not authoritative ; as it has 
not been quoted in the Mitak^ara or the Kalpitaru or by Halayudha and 

others If it be regarded as authoritative, it has to be taken as referring to 

wives married in the ‘ A sura ’ and other inferior forms of marriage ; as it uses the 
common term ‘ jay a.' while the other text declaring her title to inherit all kinds 
of property has to be taken as referring to wives married in the ‘ Brahma ’ 
and other commended forms of marriage; as it uses the term ‘ patnl,’ the 

‘ consort in religion, '—Such distinction is made by the Madanaratna - 

(Vtramitrodaya, pp. 6;’5-626.) 

This refers to cases where the widow has no daughter. — ( Vyavahara- 
mayTikha, p. 138.1 


27. 2r). .74.] jf I 


A wife, though preserving her character, is not entitled 
to inherit immoveable property, even though the share (of 
her husband) may have been separated. They shall give her 
food or a portion of arable land at mW.—iBrhaspati, 25. 54.) 
[Quoted in Smrticliandrilca,, pp. 676, 679 ; Viramitrodaya, 
pp. 625, 654 ; Vyavahdramayulcfia, p. 138.] 


Notes 

This clearly sets aside the view that the foregoing text (Bvhaspati, 25. 531 
refers to cases where the widow is not cha.ste. Immoveable property being 
meant for the maintenance of offspring, a woman would be entitled to receive 
it only when she had offspring, so that a woman who has no offspring,— even 
though she may be quite chaste— would not be entitled to immoveable property, 
even in cases where the husband has been a ‘divided’ member. \SmHi- 
chandrikii, pp. 676-677. )— The term ‘ pi'ida ’ stands for food and alothi)ig. 
Thus the meaning is that she is to receive food and clothing or such lands as 
would yield enough for the purposes of food and clothing. This is to be given, 
ih cases where the husband has died undivided, for maintenance to a widow other 
than the wife who would be entitled to inherit her husband’s share. The particle 
‘ euo ’ serves the purpose of emphasising the necessity of making the provi- 
sion.— The former of the two alternatives (that she shall be given only food 
and clothing)- is meant for those cases where the widow is not obedient to her 
mother-in-law and other elders.— (/btd., p. 679. ) 

This provision has to be made by the brother or other relations who may 
have inherited the property of the deceased.—! Viramitrodaya, p. 655.) 

F. 69 
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28. airair i 

«i4'?M<d^T fsr?4 3r55nsf^ it 

A widow who is engaged in observances and fasts, firm 
in her chastity and devoted to religion and charity, shall go 
to heaven even though she may have no son.— {5r/)aspaii.) 
[Quoted in Smrtichandrika, p. 677 ; Vlramitrodaya, p. 626 ; 
Vyavahnramayukha, p. 138.] 

Notes 

This indicates that the widow must have some independent property ; as 
without it, it would not be possible for her to be constantly devoted to charity. 
It must be admitted therefore that the widow is entitled even to mortgage and 
sell property for the purpose of obtaining wealth needed for the performance 
of religious acts.— (S»i?ticfta?!driA;o, p. 677.) 

The mention of ' going to heaven ’ implies that she is entitled to the 
performance of such acts as are done with a view to definite rewards, — to say 
nothing of those that are obligatory and occasional. This text shows that she 
is entitled to pledge and sell property for the purpose of making gifts and such 
acts— ( Virawifrodayo, p. 626.) 

29. 11'?'# 25. 55.] 'Tuft i 


The wife is entitled to inherit her husband’s property. — 
[Brhaspati, 25, 55.) [Quoted in Mitaksaru, p. 766.] 

30. sir’ll ^ 15 ; » 

The sonless widow, faithful to her husband’s bed, and 
living with her elders, shall patiently enjoy (the husband’s 
property) till her death ; after her. the heirs shall receive 
it.— iKatyayana.) [Quoted in Smrtichandrika, p. 677 ; Fara- 
sharamadhava, p. 358 ; Vmimitrodaya, p. 627 ; DUyabhaga, 
p. 171 ; Vivadachintdmani, p. 218 ; Vivadachandra, 22. 
1—7 ; Vivadaratnakara, p. 511 ; Vibhagasdra, 10. 1—12 ; 
Dayanirnaya, 5. 2—3.] 

c TTT Notes 

See IV, 22. 

K^anta, ’—i.e., bearing with all the obstacles that her coparceners place in 
the way of her making use of her wealth.-This refers to cases where the 
husband having been undivided from his coparceners, the father-in-law and others 
happen to be either unable to protect and maintain her or engaged in other kinds 
of business, and the widow has therefore taken by herself the undivided 
property for the purpose of maintaining herself. -(.S'mi ticAandriifco, p. 677.) 
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[After quoting: the above from the Smyticftandri/ca]— But the ancients 
have explained the text as follows : Living with her elders— f.e., the father- 
in-law and the rest, —the widow shall only enjoy her husband’s property, but not 
give or pledge or sell it, like her Str'idhana ; after her ‘ her heirs’ — her daughter 
and others entitled to inherit that property ( according to Yajflavalkya’s text 
‘ Patni duhitarah, etc.’)— shall receive the property, not her agnates ; because 
the rights of these latter have been interrupted by the coming in of the widow ; 
nor will the property in question go to those persons who are entitled to the widow’s 
Str'idhana property. It will go to those persons mentioned in Ysjfiavalkya’s 
text after the * wife ’ and in the same order.— {Vlramitrodaija, pp. 627-628,) 

Living in the husband’s house, with her elders— father-in-law and the rest— 
the widow shall enjoy her husband’s property ; but she shall not be free to 
give away, pledge or sell it. After her death, the property shall go to the 
‘ daughter ’ and others who are entitled to inherit that property ; it shall not 
go to the agnates ; the claims of these latter being lower than those of the 
daughter and others, on account of having been interrupted by the intervention 
of the vtidov/.—iDayabhaga, pp. 171-172.) 

The second line refers to immoveable property.—' K^anld,’ not trans- 
gressing the bounds of propriety. — t Vivadachintainani, p. 218.) 

The husband’s immoveable property, the widow can only enjoy ; she cannot 
give it away.— ( Vivadachandra, 22. 1—7.) 

In regard to the immoveable property, it is said that she shall enjoy it till her 
death ; after which the coparceners shall obtain it.— [VivddaratnMara, p. 511.) 

On the husband’s death, with the exception oE the immoveable property, 
the rest of the property she shall enjoy as long as she lives, and on her death, 
the property goes to the coparceners. If there is no property, she should pass 
her days in the husband’s family. In regard to immoveable property the 
woman has no right to give or sell it. Hence there is no conflict between the 
texts of Narada and Kityayana. Thus in regard to the immoveable property 
that has come to the woman from her husband, she has no right to give or sell 
it ; but over such immoveable property as forms part of her ’ Saudayika ' 
property, she has perfect right to do what she likes. This refers to the 
husband’s property which has passed on to the woman either directly or through 
her son. But she is entirely free to do what she likes in regard to such 
immoveable property as she may have acquired herself by her own efforts, 
either during the husband’s lifetime or after his death. Because the general 
principle is that one is free to do what one likes in regard to what ’ one has oneself 
acquired ’ ; nor is there any text that denies such freedom. It is on the same 
principle that when the wife has offered the cake to her husband and thereby 
acquired his immoveable property, she is regarded in practice to be free to do 
what she likes with it. This same reason lends strength to the custom that 
the appointed son of the wealthy woman succeeds to the said immoveable 
property. — 1 Vibhdgasara, 10. 2. 2.) 

This refers to cases where the wife inherits the husband's property. — 
* Faithful, etc.’ — i.e„ not having recourse to any other man ‘ living with 
elders,’ in her husband’s family; — ‘patiently,’ — i.e, not spending much; 
nor disposing of it by gift or sale or mortgage.— ‘ Heirs,’ — the daughter and 
the rest.— (IlSi/aMjrnoya, 6. 2—4,)- 
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The brothers (of the deceased man) having been divided, 
and there being no reunited coparceners, his wife, who is 
under Appointment by the order of her elders, shall receive 
his property.— (So «fifra/i a A'ora.) [Quoted in SmrtichandrikU, 
p. 681 ; Parasharamadhava, p. 357.] 

Notes 

Here the qualification regarding her being ‘ appointed ’ is in accordance 
with the view of Dhareshvara ; but it has to be rejected as it has been entirely 
refuted. Hence all that can be accepted of this text is that the widow 
possessed of the qualifications enumerated by Vrddha-Manu (chastity and 
the like) shall inherit the entire properly of the husband.— lS'iiirtic/ta?idri/ed, 

p. 681.) 

32. ^5irt i 

snqfR %«i: ff : ii 

The wife’s inheritance of the husband's property has 
been declared to rest in mere enjoyment ; women shall, in no 
case, dispose of the property of their husbands.— (MahabkSrata- 
Danadharma.) [Quoted in VivadachintUmani, p. 238 ; Vlra~ 
mitrodaya, p. 228 ; Dayabhaga, p. 173 ; Ddyanirnaya, 5. 2—6.] 


'Disposal’ stands for giving, selling and the like, at will.-( Vivada- 
chintamaiii, p. 238.) 

The ‘ enjoyment ' permitted should not be in the form of wearing fine 
clothes and the like ; it is only the mere maintaining of the body for the spiritual 
benefit of the husband.— ( Vh-amitrodaiia, p. 628.) 

[The same as in Viraviitrodaya, then.] — The making of such gifts also 
is sanctioned as are made in connection with HJhrdddhas offered to the 
husband. — {Dayabhaga, p. 173.] 

‘ Enjoyment,’— i.e., she shall spend only that much which may be 
required for her maintenance.— (Dayawirnoya, 5. 2—6.) 

33. i 

H f ii 

She can enjoy the allotted share if she is devoted to the 
service of her elders. In case she is not devoted to their service, 
she shall receive only food and clothing.— (Aafj/aj/ana.) [Quoted 
in Smrtichandrika, p. 679 ; VyavahUramayukha, p. 140.] 
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Notes 

‘The allotted s/iare,'— supply ‘ apahrtya, ‘having taken.’— (iS’nti ti- 
chandrika, p. 679. 1 

‘ Elders,’— the father-in-law and others 'I’he meaning is that with the 
permission of the elders she sliall receive the share in the property ; otherwise 
she shall receive only food and clothing. — ( Vyavakdramaiiukha, p. 140.) 

34. ? ] I 

Property is common between husband and wife.— i?) 
[Quoted in Smrtitattva II, p. 179.] 

Notes 

‘ Madhyagam,’ — i.e., there is joint ownership. This ownership of the 
wife over the husband’s property is only during the lifetime of her husband. — 
(Hmrtitattva IJ, p. 179.) 

35. 5WISTfqn: I 

The sonless wives of the father have been declared 
to be entitled to equal shares ; so also have all the paternal 
grandmothers been declared to be equal to mothers. — (Fj/iisa.) 
[Quoted in Apararka, p. 730 ; Vivadachintamani, p. 20B ; 
Parasharamadkava, p. 341 ; Vt?'amiirodaya, p. 579 ; Smrti- 
tattva II, p. 166 ; Vyavaharamayukha, p. 100 ; Vibhagasara, 
4 2-11.] 

Notes 

See II, 344 ; IV, 19. 

This refers to cases where the wives have not been given any iJtri- 
dhiina.— {Apararka, p. 730) 

‘ Sarvdk ’ is meant to include the father's step-mothers.— This text lays 
down the shares of the step-mother and of the step-grandmother —I Vyava- 
hdramayiikha, p. ICO.) 

In the case of partition made during the father’s lifetime, everyone of 
his wives is to receive a share equal to that of the sons ; but in the case of 
partition made after the father's death, it is only the mothers of the sons who 
are to receive shares equal to the son’s, while those that have no sons receive 
only food and clothing.— Such appears to be the implication of many legal 
digests.— But the author of the MitSAfara appears lo hold the view that 
both sets of wives— those with sons as well as those without sons- receive 
shares equal (o the sons. Such also is the view of the Madanaratna.— 
{Viramitrodaya, p.&ld.) 
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CHAPTER III 


36. 6. 5.-82.] ?r^^: i 

Women devoid of reproductive efficiency are not entitled 
to inheritance.— (Taiffinya iSam/iifa, 6. 5 82.) 

37. 4. 6. 4.] i 

The male is the heir ; the female is not the heir. — 
{Maitrayani Samhita, 4. 6. 4.) 

38. stTcrmTimr 4. 4. 2—13.] m fm ^ 

Women, being suppressed and discarded, are not mis- 
tresses of themselves, nor of any property.— (SAafapalAa 
Brahmana, 4 4. 2 -13.) 

Notes 

All this shows that women could not take any inheritance and they were 
not independent persons in the eye of the law. 

39. i 

Women devoid of reproductive efficiency are not entitled 
to inheritance.— (Soticf/iayaTza.) [Quoted in Apararka, p. 743 ; 
VivUiachandra, 21. 1-8.] 

Notes 

This is to be explained as referring to such women as have sons. Because 
as a matter of fact, the single woman (sonless widow) is entitled to the 
performance of religious acts and acts of public utility, in which the wealth 
would be required to be employed. -(Aporar/co, p. 743.) 

‘ Nirindriyali,’ devoid of efficiency adiiT/a/i,’ not entitled to any 
share of the inheritance.— ( VioadacAawdro, 21. 1—8.) 

40. iig 8. 416.] wtiT i 

JTfTviHcr 33. 64.] ^ ii 

The wife, the son and the slave have been declared to be 
without property ; whatever they acquire belongs to the 
man to whom they belong. (Manu, 8. 416 : Mahablmrata, 
Udyoga, 33. 64.) 


See 1, 16 ; and II, 20. 


Notes 
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41. Jig 9.. 85.] f^: i 

cTTHT 3^51* gsn ^ ^ II 

When twice-born men wed women of their own as well 
as other castes, their senioritj', honour and habitation shall be 
according to the order of their castes. - (Maw«, 9, 85.) [Quoted 
in Dayabhaga, p. 167 ; Viramitrodaya, p. 639.] 


Notes 

Their seniority shall depend upon ‘ the order of Iheir castes,' and not 
upon their age, nov upon the order of their marriage.— ‘ Honour," in the shape 
of presents of fruits and other things. The ‘ order of caste ’ is that the Brahmana 
wife comes first, then the Ksattriya, then the Vaishya. Hoftifation,’ the 
principal apartments, which belong to the BrShmana wife.— Among wives 
of the same caste, all this is governed by the order of their marriage.— 
(Medhdtithi.) 

‘ Seniority,' to perform such duties as are laid down for the 
seniormost wife. — ‘ Habitation,’ the best honse.—^SarvajnanSrayana.) 

‘ Seniority,'— i.e., respect, preference in the matter of inheritance.— 
‘ Honour,' present of clothes, ornaments and such things.— ‘Hoftitotion,’ the 
chief apartment,— (Httilfifca.) 

The first honour is to be rendered to the Br.ibmana wife, and so on. The 
order of their marriage does not count. — {Raghavananda.) 

Their seniority shall be in the order of their castes, not in the order of 
their marriage,— (Nandana.) 

The wife of the same caste as the husband, even though junior in the 
order of marriage, is to be regarded as ‘ senior ’ ; as it is she alone who is 
entitled to be associated at sacrificial and other acts. - {Dayabhaga, p. 167.) 

The wife of the same caste, even though junior in age and in the order 
of marriage, is really ‘ senior,’ in relation to the wives of different castes ; 
among the wives of the same caste, the most highly qualified is to be regarded 
as ‘ senior.’— (Flranitfroda?/a, p. 639.) 


42. 2. 142. ] ^511 i 

Of these (i.e., the impotent, the outcast and the rest who 
are excluded from inheritance), the sonless wives should be 
supported, if they are well-behaved ; those that misbehave, 
as also those that are inimical, should be turned out.— (FoiMa- 
valkya, 2. 142.) [Quoted in Viramitrodaya, p. 634.) 
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chapter hi 


Notes 

Of those that are not misbehaved, if, on the strength of their Sfridhana, 
they are ‘ inimical ’—too arrogantly independent, - they shall be turned out. 1 he 
particle ‘ cha ' implies that this refers to only those who have their own ‘ Strl- 
dhana.’~{Vishvarupa.) 

The married wives of these men, being sonless, are to be supported, if 
they are chaste ; if they are misbehaved or are inimical to their brother-in-law 
and others, they shall be turned out of the house. Their daughters— even 
though born of an outcast, — shall be maintained and married. — (Apararka.) 

‘ Of these,' — i.e., of the impotent and the rest— ‘ tAe sonless wives, if 
well-behaved,' —i.e., if they lead a chaste life,—' should be supported ' ; 
those that are misbehaved ‘ should be turned out ' those that are 
‘ inimical ' should also be turned out ; but if these latter are chaste, they have 
to be supported ; maintenance is not to be denied to them merely on the ground 
of their being 'inimical.' — {MitdksardA 

Of the impotent and other persons, the wives - who had been married 
to them before their impotence or other disqualifications were known, ■. if chaste 
in their conduct, shall be supported. If they aie unchaste,— or they aie 
very inimical,— they shall be turned out of the house. — The particle ‘ chu' 
includes the women addicted to drink and such other vices as to be turned 
out. The particle ‘ecu' excludes their title to support— (Viramitrodaya- 
J’lkd.) 


4;}. tfs’Hg ] *15: 1 

f a 11 

The sonless widow alone shall offer the cake to her 
husband and take his entire share, if she is faithful to his 
bed and firm in her vows. - (Brhat-Manu.) [Quoted in 
Apararka, p. 742 ; Mitaksara, pp. TM-lll, Til ; VivMaratna- 
kara, p. 589 ; Vivadachintainani, p. 236 ; Smrtichandrika, 
p. 675 ; Parabharamadhava. p S58 ; Dayabhaga, p, 152 ; 
niitrodaya, p. 024; Dvaitaparishista, p. 41; Vibhagasara, 
15. 2. 1 ; Dayanirnaya, 4.2 -8.] 

Notes 

This text makes it clear that if a widow is desirous of being ‘ appointed ’ 
to bear children, she ceases to be entitled to inheritance ; as in that case, slie 
could not be said to be ‘ faithful to her husband s bed.’— ITie meaning is that 
the widow who fulfills the conditions here laid down receives her husband's 
entire property and offers the Shraddha to bsn, even when his father or brother 
is there {Apar'drka, p. 742, i 

The title of the widow to her husband s entire property is set forth here— 
(Mitaksara, p. 726i— but only if she is self-controlled {Ibid., p. 737.) 
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' Vows,’—i.e., the observances and rules laid down for the widow. — 
(Vivadaratnakara, p. 589.) 

If the widow fulfils the conditions here mentioned, she alone shall 
receive the husband’s entire property and also offer the cake to him ; and 
so long as she is there, the husband’s brother and other relations shall not take 
the property or offer the cake. — ' Faithful to her husband’s bed,’ i.e., well 
controlled ‘ vrate sthita,’—even during her husband's lifetime keeping 
the fasts and.-^the observances with his permission. This indicates that religious 
faith is also one of the qualifications necessary for entitling the widow to 
inheritance. Though by her marriage the woman became entitled to the 
property during the husband’s lifetime, through the husband, — yet what is here 
asserted is that she acquires an independent ownership over the property. — 
(Smrtichandrikd, p. 676.J 

In the compound ‘ taipindam,’ the pronoun ‘ tat ’ refers to the husband ; 
hence the meaning is that ‘ the wife obtains the entire share of her husband,’ 
not her own sh&ta.—tDayahhdga, p. 162.) 

There is no such sequence meant here as that ‘ she shall first obtain the 
property and then perform the Shrdddka ’ ; for if such sequence were insist- 
ed upon, then the performance of the Shrdddha might be delayed, for which 
there would be no justification. The particle * eva ’ shows that even though 
the brother and other relatives of the husband may be there, yet it is the wife 
alone who is entitled to take the property and offer the Shraddha.—( Vira- 
mitrodaya, pp. 624-625.) 

In the absence of the son, grandson and great-grandson, the chaste wife 
shall obtain the property. This refers to cases where the husband has been a 
divided coparcener. — {Dvaitaparishi^ta, p. 41.) 

This implies that the unchaste widow is not entitled to the husband's 
property, Etitire share,’ his entire property, not only that much which may 
be needed for her livelihood. The wife meant here is the one belonging to the 
same caste as her husband. — [Ddyanirnaya, 4.2 — 8.) 

44. i 

’gww fl' [v.L, il 

If the woman widowed in her youth becomes ill-manner- 
ed, living shall be provided for her for the maintenance 
of her life. — (ifarifa.) [Quoted in Mitak§ara, p. "60; Vivada- 
chintamavii, p. 237 ; Smrtichandrika, p. 680 ; Parashara- 
madhava, p. 359 ; Vlramitrodaya, p, 639 ; Vyavaharamayukha, 
pp. 137, 140 ; Vibhagasara, 15. 2- 9 ; Dayanirnaya, 21. 1 — 7.] 

Notes 

This text is only meant to preclude the taking of '’•he entire property by 
the widow suspected of unchastity ; it is implied by this that if the widow is 
not suspected of being unchaste, she shall receive the entire property.— 
{Mitdkqara, p. 760.) 

F. 60 
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■ Aijcording to Balarupo, this text refers to the wife of one Who ha^ been 
a ‘ reunited ’ coparcener. For if llie husband dies before division, there could 
not have been anything that could be called his ‘‘share.’ The widow herself cannot 
be regarded as the person receiving the share that would have been her 
husband's tafter partitionl ; as theie are no texts to this effect ; specially as all 
the texts like the present one can be taken as referring to divided property. — 
( V ivadachiiitamani, p. 237.) 

This lays down what is to be done in eases where the widow is suspected 
of being unchaste. — 'Karkasha,' hard-hearted, capable of violent crimes, 
i.e., who is believed to be unchaste.— iSmrtic/iondi'iAia, p. 680.) 

This refers to the case of widows suspected of immorality— (Pa rosAara- 
mUdhava, p. 359.) 

Harlta has here prohibited the taking of the entire property by the widow 
suspected of misconduct. This same text implies that if the widow is not 
suspected of misconduct, she shall receive her husband's entire property.— 
( V'lramitrodaya, p, 639.) 

The sense is that the widow shall inherit her husband’s property only if 
she is chaste,— not if she is atuAa&te.— iVijavahUramayukha, p. 137,)— If the 
widow is suspected of unchastity, she shall receive bare maintenance.— 
(Ibid; p. 310.) 

Others have declared that this refers to the wife of a reunited coparcener. 
It has been already pointed out that the widow of a childless undivided member 
of a joint family has no share in the property ; and in the MahabhSrata it has 
I con declared that ‘ the only interest that the wife has in her property is that 
she can enjoy it,'— and again that ‘ women shall not make any disposal of their 
hus'oand's property,' where ‘ disposal ’ means freely giving away, selling and 
sotjrtb.-iViblianasaro, 15. 2— 9.‘i 


45. i 

The chaste widow shall receive twenty-four Adhakas (of 
grains) and twenty-four Panas (in cash), annually.— (.^^a^’ada.) 
[Quoted in Smrtichandrika, p. 678.] 

Notes 

‘ W (lhaka ’ is a measure consisting of 192 seers of gi-ain.-‘ Pana ’ stands 
for the Karsapana, which, in some countries, stands for the eightieth part of 
the current Ni^ka (gold coin) ; hence in countries where the Pana is not obtain- 
able, the eightieth part of the Niifka is to be given.— {Smrtiekandrika. 
p. 678.) 

46. 3 «n i 

?iT VI ?ir ^T5ff m ^ n 
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The woman that has been bought is not called a wife ; 
she has no standing in any rites performed either in honour 
of the gods or in that of the fathers ; the wise men regard 
her as a slave.— (Smrtyantara.) [Quoted in Smrtickandrika, 
p. 674 ; Vlramitrodaya, p. 624.] 

Notes 

‘ She is regarded as a slave ’—This is added with a view to show that 
such a woman serves only a temporal purpose — what is meant therefore is that 
what entitles a woman to inherit her husband's property is her capacity to 
assist in the performance of rites in honour of Pitrs and deities.- [Smrtichand- 
rikd, p. 674.) 

What is meant by the assertion that ' she is regarded as a slave ' is that 
she is not entitled to be associated in religious acts ; — not that she is to be 
treated as a s\a.ve.—lVlramitrodaija, p. 624.) 

47. 1. 70.] i 

If the widow is unchaste, she should be deprived of her 
rights, let to remain dirty, living on a mere morsel of food, 
despised and sleeping on the gvo\ind.—{YnjMvalkya,l. 70,) 
[Quoted in Viramitrodaya, p. 640.] 

48. fiiwm; 5n's^i i 

All the widows who are chaste should be maintained with 
food and clothing, by the elder brother-in-law or the father- 
in-law or by any other sagotra,—{Narada.) [Quoted in Smri'i- 
chandrikd, p. 678 ; Viramitrodaya, p. 655.] 

Notes 

‘ Who has inherited the property of the deceased ’—this should be 
the qualification of the father-in-law and other persons mentioned ; as the 
duty of maintaining the widow is always contingent upon the inheriting of 
the property.— (SmrticiiaMdrifto, p. 678.) 

‘ Who has taken the property of their husband,’ —Vma qualification has 
to be added to every one of the persons mentioned ; as the providing of the 
maintenance would always be contingent upon receiving the property. The 
qualification ‘ chaste ’ implies that in ail cases it is only the chaste widow who 
is to be supported ; while the unchaste widow is not to receive even the main- 
tenance.— CFiromitrodaya, p. 66§.) 
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CHAFTER III 


49. ^ 13. 28-29. ] ag: %aT: i 

<Tf^ fimaa i 

risHfVtg ag: %ar: ii 

On the death of her husband, the relations of her husband 
shall be the guardians of the sonless widow ; they shall have 
full authority to control her, to administer her property and 
to maintain her. If the husband’s family is extinct, or 
contains no males, or when it is reduced to poverty, and 
no Sapitida is left, her father’s relations shall be the guardian 
of the woman.— (f/arada, 13. 28-29.) [Quoted in DayabhUga, 
pp. 173-174 ; Viramitrodaya, p. 628.] 

Notes 

‘ Viniyoga,’ employment of her wealth in charity and so forth.— In the 
absence of the husband and the son, the woman shall be dependent upon the 
husband’s relations. — (Daijabhaga, p. 174.) 

Taking the words in their literal sense, some people have held that in regard 
to the husband’s property, the widow has no right to make gifts or sell. 
On this matter, the following considerations are necessary : Does this mean 
that if the widow does make such gifts or sales, they would be invalid ? This 
would not be right ; because there are several texts of Manu and others which 
have declared the widow’s right to inherit her husband’s entire property ; so 
that her ownership over the property being established, it naturally precludes 
the possibility of her gifts and sales being invalid. According to what 
Jrmatavshana has said on this subject, — to the effect that when several texts 
have definitely asserted the widow’s right to inherit the husband’s entire property 
and her absolute ownership over it, which means that she can do what she 
likes with it, this right cannot be set aside by even hundreds of texts to the 
contrary,— the present text means that what the denial of the widow’s rights 
to give or sell means is only that she is not to do the selling or the giving 
either through sheer wickedness or with a view to injure the interests of the 
reversioners, and that if she does it, she incurs sin ; but when she employs the 
wealth in making gifts with a religious motive, and has to sell or mortgage the 
property,— there she does not incur even that sin.— Nor will it be right to argue 
that—" in view of the texts declaring that the widow is only to enjoy the property 
and that the reversioners shall receive the property after her death, the widow 
can have no right to sell or give away her husband’s property ; just as she has 
no such right in regard to her husband’s share in a joint property ’’ ;— it will not 
be right to argue thus, because there is a great difference between property over 
which one’s ownership is shared by others and that'over which one’s ownership 
is absolutely one’s own.— If the widow had no right to make gifts, etc., out of the 
property, how could she fulfil the obligations of performing religpous apd 
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Bacriiicial and charitable acts ? — The texts that speak of the coparceners or 
reversioners receiving the property after the widow’s death, all that they mean is 
that after her the property shall go to the daughter and other heirs enumerated 
(in YajBavalkya’s text) .... As a matter of fact, when a man dies as the 
absolute owner of a property, that property should go to his near relatives ; 
and the wife being the nearest among them, when once her ownership has come 
about, how could there be any chance of the daughter or any one else coming 
in ? — {Vlramitrodaya, pp, 628—630.) 

50. 18. 25—27.1 viTcHirmsrsn: 

■* * 

(A) If among (reunited) brothers any one should die, or be- 
come a wandering mendicant, the others shall divide his pro- 
perty, except the Strld/iana.—(B) They shall make provision 
for his wives, till their death in ease they remain faithful to 
the bed of their husband ; should the wives be otherwise, 
they shall withdraw the provision.— (Marada, 13. 25 — 27.) 

Notes 

See III, 11 ; II, 362 ; III, 89. 

- 51 . ^ ^ Rrrafr: 

To the brothers’ wives and the sons’ wives who are 
behaving in the proper manner, the elder shall give only food 
and such old clothes as may not be torn. --{Shankha.) [Quoted 
in VivMachintamani, p. 237 ; Dayanirnaya, 21. 1—6.] 

Notes 

This refers to cases where the husband has not been divided.— 
{Vivadachintamani, p. 237.) 

If the brother’s widow is expected to bo ' carrying,’ proper share should 
be allotted for the expected son ; if the child born is a son, the share goes to him ; 
if it is not a son then the share shall be divided among the widow’s brothers- 
in-law ; and she is to receive only food and clothing. — (Dayanirnaya, 21. 1—5.) 

52. ftg 11. 188.] <T%frR5ffT i 

[«.!., rtrt] t’rg «r%«r rfpfr# ii 

This same method is to be adopted also in the case of 
female outcasts ; but clothing, food and drink shall be supplied 
to them and they shall live close to the house, - {Manu, 11. 188,) 
[Quoted in Smrtichandrik^, p. 640.] 
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CHAPTER in 


Notes 

Even in the case of such female outcasts as have not performed the 
expiation, and to whom ‘ water ’ has been offered as to the dead, food and 
clothing shall be supplied. Inasmuch as the text uses the root ‘to give,’ 
what is meant is that she is to receive just enough food and clothing to keep 
her body, and she shall not be supplied with any articles of luxury. — ‘Drink’ 
stands for water ; as water could be got by the woman by herself in any 
quantities, what is meant is that whenever water is supplied to her, it shall be 
done in an affectionate manner.— Food and clothing should be of inferior quality. 
Says Ynjflavalkya (1.70) — ‘One should deprive the unchaste woman of her 
rights, let her remain dirty, living on a mere morsel of food, despised and 
sleeping on the ground.’ — The tonditions that render a woman, ‘ outcast ’ 

are the same as those in the case of men Says YSjiiavalkya (3. 298) — 

‘ Intercourse with inferior men, abortion, and injuring the husband are to be 
regarded assets that render women outcasts.' They shall Hue close to 
the house ’ what is meant is that they shall be turned out of the main house 
and allowed to live in a separate hut. — Some people hold that lodging close to 
the house is to be given to only tho.se who are performing the expiation, not to 
others.- But this is not right ; for what is really meant is that the supplying 
of food and clothing would be easier if she lived close by : while during the 
expiation itself she should be living on alms or milk or performing the Chandra- 
yana and other penances. —From all this it follows that food and clothing, etc., 
have to be supplied also to that female outcast who, either through incapacity 
or on account of some other cause, is not in a position to perform the expia- 
tion.— (Medhatithi.) 

Dwelling near the house is intended to keep her from further mis- 
behaviour. - (iSci r roj/l a n 5 7-u j/o i; o . ) 

The husband and others shall give to the woman food and clothing and 
also a hut near the house to live in. -(/faHu/.o.) 

This is for such women as do not wish to perform the expiation. — 
(Rdghavananda.) 

This refers to provision for maintenance made by the husband -(Smrti- 
chandrikd, p. 680.) 

This is meant for the husband. -{Viramitrodaya, p. 640.) 

53. !raT«TfH ] I 

To the widow one should give a measure of food grain. - 
{PrajSpati.) 

One should give her, in the afternoon, a seer of rice along 
with iue].—(Smrtyantara.') [Quoted in Parasharamadhava, 
p. 359.] 

Notes 

The meaning of these texts is the same as that of Harlta’s text— 
‘ Vidhava yauvanastha, etc.' (see abpve. See. 44), 
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54. 13. 52, ] ^ 

The righteous king must provide maintenance for the 
women of the man who has left no heir.— (A^arada, 13. 52.) 
[Quoted in Dayabhaga, p. 168 ; Vyavaharamayukha, p. 139.] 

Notes 

The maintenance spoken of here is for those women who were not the 
married wives of the deceased : the married wives being entitled to inherit 
the entire property of the husband.— (Dayai/iapa, p. 168.) 

This refers to the ‘ kept ’ women ; as the word ‘ potui ’ (wife) has not 
been \ised.— {Vyamharamaytikha, p. 139.) 

55. [ti./., ^i?] i 

?JT ’St ^ H fti^ ii 

One addicted to evil ways, one who is immodest, one 
prone to waste wealth, one who is unchaste, —such women 
do not deserve any property. — {Katyayana.) [Quoted in 
Smrtichandrika, pp. 659, 680 ; ParUsharamadhava, p. 357 ; 
Vyavaharamayukha, pp. 140, 157 ; Ayararka, p. 756 ; 
VivUdaratnakara, p. 514 ; Vivadachintamani, p. 221 ; Vivada- 
chandra, 22. 2—4 ; Vlramitrodaya, pp. 655, 692 ; Smrtitattva II, 
p. 184 ; Vibhagasara, 11. 1—5 ; Dayanirnaya, 5. 2-3.] 

Notes 

‘Property,’ — i.e., that portion of the property which has been assigned 
for her maintenance, or arable land assigned for the purpose, —is not deserved 
by the four kinds of women mentioned. In fact ‘ property ' stands for food 
and c\ot\aa%.—(Smrtichandriko, p. 680.)— ‘No arhati,' is not entitled to 
make use of.— {Ibid., p. 659.) 

‘ Property,’ —she does not deserve to receive the arable land assigned 
for her maintenance.— (Pa?'o.s/!07'omad/iova. p 357.) 

The unchaste woman does not deserve to have any Str'idliana.—{ Vivada- 
chandra, 22. 2—4.) 

What is meant is that she shall 7iot be given even what may suffice for 
her maintenance ; and that even if it has been given to her, it should be taken 

(Vlramitrodaya, p. 666)—* Apakarakriyayukta,’ always intent upon 
injuring her husband’s interests.— (767.d., p. 692.) 

The Stridhana of such a woman should be taken away by her relations.— 
( Vibhagasara, 11. 1—9.) 



Section 3 


IN THE ABSENCE OF THE WIFE THE DAUGHTER 
IS THE HEIR 

56. II. 137. ] etc. 

Notes 

See III, 2. 

57. ^ I 

g?r« f%5ii tl 

In the absence of the son, the daughtei* (shall inherit the 
property), since both are equally offsprings ; the son and the 
daughter both help to propagate the line of the father.— 
iNarada.) [Quoted in Apararka, p. 743; Vivadaratnakara, 
p. 591 ; Vivadachintamaiii, p. 238 ; Smrtichandrika, p. 683 : 
Ddyabkaga, pp. 175,183; V iramitrodaya, p. 657 ; Dvaitapari- 
shi^ia, p. 41 ; Vivaadachandra, 25. 2. 2 ; Vibhagasara , 16. 1. 1.] 

Notes 

If the wife is not there, those daughters shall inherit the father's property 
who belong to the same caste as the father.— (Apurorfen, p. 743.) 

Here Nnrada declares the right of the daughter, in the absence of the 
wife. — (VivadaruCn'ukara, p. 691.) 

Both help to propagate the line which is conducive to the father's welfare. 
What is meant is that so far as the help rendered to the grandfather is concerned , 
the son’s son and the daughter’s son are equal. This equality does not extend to 
the clearing of the grandfather’s debt ; as that devolves only upon the son and 
the son's son. — (Srnrtichandrikd, p. 683.) 

The ‘ offspring ' meant here is one who offers the funeral cake ; an off- 
spring that does not offer the funeral cake, according no help, is as good as the 
offspring of another person ; and it is the daughter s son who offers the cake, 
not the son of the daughter's son, nor the daughter's daughter. Thus then, that 
daughter is entitled to inherit the father’s property who has a son, or who 
expects to have sons. One who is barren, or a widow, or a mother of daughters 
alone, would not be so entitled.— We must accept this view of Dikij ita.— 
(Oayabhaga, p. 175.) -In the compound ‘pM<»-o6Aot;F, ’ the term ‘pjtfrti’ stands 
for the son and the loife (Ibid., p. 183.) 

BalambhttUi (Mitak^ara, p. 767)-also declares that it is the daughter 
with a son who is entitled to inherit the father's property. 

The son and the daughter both help to propagate the father’s line, through 
their sons (both of whom are the said father’s grandsons) ; and thus the character 
of being ‘ the propagator of the line ’ belonging to both, the daughter is as much 
entitled to inherit the property as the son. Though the son’s son and the 
(Ifinghter 8 son are not exactly alike in form yet the purpose that they serve 
for the grandfather is the same— (Vh-amitrodaya, p. 667.) 

480 
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Mere we find it laid down (hat the property goes to the daughter. — 
(Vivadaehandra, 26. 2. 2.) 

58. 25. 56.] I 

cR^iT! cer«**r! JTi»r^! 

\v.l., ^TTSiSRI: ] II 

The daughter, like the son, springs from each limb of the 
man ; how then should any other person inherit her father’s 
property 1 —(Brhaspati, 25. 56.) [Quoted in Apararka, p. 743 ; 
Mitakgara, p. 766; VivadaratnZkara, p. 491; Vivadachinta- 
mani, p. 238 ; Smrtiehandrika, p. 682 ; Viramitrodaya, p. 656 ; 
Dayabhaga, p. 178 ; Vibhagasara, 16. 1. 1 ; Dayanirnaya, 
6. 1-4.] 


Notes 

All this does not refer to the ‘ appointed daughter ’ alone ; because it 
having been declared that the appointed daughter is “ like the legitimate son,” 
the title to the father’s property is already included in the title of the ' son,’ and 
yet Manu has declared the title of the ' daughter ’ separately.—! Vivadachinta- 
mani, p. 239.) 

The father’s body is as much reproduced in the daughter as in the son. — 
‘Other person,’— i. s., any one other than the son and the wife of the deceased. 


59. ’Tg9. 130. 13. 49.] ggr: wu i 

The son is as one’s own self, and the daughter is equal to 
the son; so long as she is there as the (father’s) own self, how 
can any one else take the property ?—(Afawtt, 9,130; A'orado, 
13. 49.) [Quoted in Apararka, p. 743 ; VivUdaratnUkara, p. 691 ; 
VivUdachintUmani, p- 238; Smrtiehandrika, pp. 683, 684; 
Dayabkaga, p. 176 ; Viramitrodaya, p. 656 ; Vyavaharamayukka, 
p. 141 ; Dayanirnaya, 1. 5.] 


NoTfcS 

[In connection with Appointed Daughter] it has been said that the father 
shall declare— ‘The son that is born of her shall be mine,’ and a man’s son 
inherits his property ; so that at the time that the father dies, if the daughter 

F. 61 
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has got no son, it would seem that she cannot inherit her father's property; it 
is in view of this that the present text lays down that she shall inherit it. — 
‘ Tan yam atm an i while the father's own self is there, in the 

shape of the daughter ; or so long as the daughter is there in her own real 
character— of being ‘ appointed ' to provide a ‘ son' for her father. — Though the 
text uses tlie general term ‘ daughter,' yet from the context it is clear that the 
‘ appointed daughter ' is clearly meatit.— {Medhatithi.) 

That same app ointed daughter, none else, shall inherit the property of 
the sonless deceased. — tSoriajiianSraj/onfl.') 

The .son takes the place of the father himself the daughter is equal to 
the son hence so long as the appointed daughter, who is the very self of the 
father, is there,— how can any one else, other than the appointed daughter, 
inherit the property of her deceased sonless father ‘l — (Kvlluka.) 

The daughter is the man’s self ; hence the appointed daughter is entitled 
to receive the property of her sonless father ; and her son takes the place of the 
man’s ' son's son.'— ‘.Aw;/ one else,' an agnate. — [Rdghavananda.) 

The ‘ daughter ' here is the appointed daughter.— she who is the 
very self of the father.— ‘Aiip owe e/se,' who is not the self of the deceased, 
such as his bi'other and the like, — (Nandana.) 

‘.T/wiawi,’ equal to the son who is equal to the man's own seif. When the 

deceased has left no son or widow, his property goes to his daughter 

{Smrtichandrika, p. 683.) -The father cannot come before the daughter; 
because though the father is more helpful to the deceased spiritually, yet the 
daughter is more nearly related physically ; hence the daughter comes before 
the father.— (/fil'd., p 684.) 

In the absence of the wife, the daughters inherit the property of a man 
who being divided and not united, has died son\esB.~(]'lramitroda ya.) 

In the absence of the wife, the living daughter shall receive the pro- 
perty.- ( l^trado?-ntna/cora, p. 691.) 

In the absence of the wife, the property goes to the daughter.— ( Kivoda- 
chintdinani, p. 238.) 

In the absence of the v. ife, the daughter shall inherit the property. If 
there are more daughters than one, they' .shall divide the property among 
themselves. — [Vyavaharainai/ukha, p. 141.1 

CO. '25. 55.] vrgwHffi ht fffHT i 

The wife is to inherit the property of the husband ; in her 
ab.sence the daughter. --(5r/iaspat7, 25. 55.) [Quoted in Mitak- 
sara, p. 766 ; Smrtichandrika, p. 682.] 

^ qr ?nsf^ i 

The daughter of the sonless man is. in law, as good as the 
snn.— (?) [Quoted in Vivadachandra, 20.2 -8.] 
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Notes 

The meaning is that the wealth of the father, who was an undivided 
coparcener, shall be made over to his daughter ; if there is nothing that belonged 
to the undivided father, his coparceners shall give to his daughter something 
out of their own shares. — ( Vivadackatidra, 20. 2—8.) 

62. ?rTq??r»sr 2. 6. 14 4.] gt 1 

Or his daughter (shall take the inheritance). -(Apasfa??i6a, 
2. 6. 14. 4.) 

63. 'Rm 6. 1 — 14] ft?ld I 

If a man dies sonless, his maiden daughter shall receive 
his property ; if there is no maiden daughter, then the married 
daughter. — {Parashara.) [Quoted in Vivadachintamani, p. 239; 
Smxtitattva II, p. 191 ; Dayanirnaya, 6. 1—6.] 

Notes 

Where the man has left one unmarried and one married daughter, the 
property shall go to the former.— (Swrttfotira II, p. 191.) 

64. 3 i 

To the (unmarried) daughters should be given that much 
of the father’s wealth as would be required for their marriage. 
If a man dies sonless, hi?, property shall be taken by 
his legitimate (unmarried) daughter of the same caste as 
himself,— in the same way as by a son.—{Devala.) [Quoted in 
DEyabhdga, pp. 175, 176 ; Vibhagasara, 6. 2-3 ; Dayanirnaya, 
6 . 1-7.] 


Notes 

See II, 335. 

The term ‘ putrika ’ (in ‘ apiitrikasi/ji ') stands for the son.— ‘ Svd,' 
belonging to the same caste as the father.— ‘ DAarjjioya, ’—legitimate. 
—{Dayabhdga.) 

The term ‘ putrika ’ stands for the son (grandson, great-grandson) ; — 
' Dharmaja,’ ‘ legitimate, body-born . ’ — ‘ Sva,' belonging to the same casto 
as the father. — {Dayanirnaya, 6. 1—7,) 
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65. ^rer^sfir gf^r «rsraffH i 

In the absence of the said wife, the daughter is entitled 
to receive the property.— (Sangrra^o/fcara.) [Quoted in Smrti- 
chandrika,, p. 656.] 

66. ] q?5ft jit i 

S g%cn JTSTs^ssrf^fwT ii 

The wife who is chaste shall inherit the husband's pro- 
perty ; in her absence, the daughter, if she is unmarried and 
unsettled.— (iTaiyaj/ana.) 


See III, 19. 


Notes 


67. jflTm 25. 22.] 



II 


The Stridhana goes to the daughters, who are unmarried 
and unsettled.— {Gatttawia, 25. 22.) [Quoted in Mitak$ars, 
p. 768 ; VibhagasUra, 11. 2-S.] 


Notes 

‘Unsettled, ’—those who have no means of maintenance ; these are entitled 
to inherit the mother’s property.— CPthfcoj/asoro, 11. 2-3.) 

Where one daughter is ‘ settled,’ i.e., rich (S2Ioni6Ao{fi)— and the other 
unsettled, the property goes to the latter. The assertion (made in regard to 
the mother’s Stridhana) applies to the father's property also.— This should 
not be taken as referring to the ‘ appointed daughter ’ ; as the latter would 
be entitled to inherit by virtue of her being ‘ equal to the legitimate son.’— 
{MitakiarS, p. 768.) 


68. 25. 57.] 5TS^%i^T [v.l, rr i 

RTsg?i?TftgT|tTf<t [v.l, g rt] ii 

A daughter equal in caste (to the father) and married to 
a man of the same caste, gentle and devoted to service (of 
her husband), shall inherit her sonless father’s property,— 
whether she may have been “ appointed ” or not. — 
(Brhaspati, 25, 57.) [Quoted in Apararka, p. 743 ; VivSdaratnSr 
kara, p. 591 ; Vivadachintamani, p. 238 ; SmrtichandrikU, 
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p. 687 ; DUyabhMga, p. 176 ; Viramitrodaya, p. 659 ; Dvaita- 
parishifta, p. 41 ; VibhagaaEra, 16. 1—3 ; Dayanirnaya, 
6 . 1 - 8 .]’ 


Notes 

‘ Sadrshl ,’ — belonging to the same caste. This implies that the daughter 
belonging to a different caste is not entitled to inherit the father’s property. 
‘ Krta,’ appointed. The ‘ appointed daughter ’ is mentioned only by way 
of an example ; a man having an ' appointed daughter ’ cannot be called 
‘ sonless ’ ; hence the present text could not be taken as laying down the 
appointed daughter’s title to inheritance. —lApara7ka, pp. 743-744 ) 

‘ Sadrsfei,’— of the same caste as her father. The first four qualifications 
mentioned here refer to the inheritance of daughters after the death of the 
wife .... The meaning is as follows ; — If the father is without a legitimate 
son, both kinds, of appointed daughter shall inherit his property before (in 
preference to) the wife ; but the ordinary daughter, endowed with the four 
qualities, inherits it only after the wife. Thus after the wife, if there are 
several daughters, some unsettled and some unmarried, it is the unmarried 
daughter that inherits the property ; as it is she who had to be maintained by 
the father. If there is no unmarried daughter, then the property goes to that 
daughter who is unsettled (poor) ; because even though her maintenance is the 
duty of her husband, yet she remains unsettled by reason of her husband’s 
inability to maintain her.— If there is no unsettled daughter, then the property 
goes to the settled daughter.— If there is no settled daughter, it goes to the 
daughter’s son. — {Smrtichandrika, p. 687.) 

‘ Sadrshi,’ — of the same caste as her father ; — * married to a man 
of equal caste,' — this has been added with a view to exclude the daughter 
married to a man belonging to a higher or a lower caste ; as the son of such 
a daughter is not entitled to offer Shraddha to his mother’s father ; while 
the daughter married to a man of the same caste benefits her father 
through her son. — As for the son of the appointed daughter, he is as helpful 
to his mother’s father as the latter’s son, and hence bis title to inheritance is 
equal to the son’s. As for the daughter other than the ' appointed ’ one, 
the benefit conferred by her upon her father is indirect, through her son ; and 
hence her title comes in only after that of the son and the wife.— The qualifica- 
tion ‘ devoted to the service of her husband ’ indicates that she should not be 
a widow, which implies that she should be one who is expected to bear sons.— 
The addition of so many qualifications implies that the daughter is not entitled 
to inherit, by virtue of being a daughter, she does so by virtue of being a 
daughter possessed of all these qualifications. —(Dai/a&ASpa, p. 177.) 

‘ Sadrshi,’ — of the same caste as the father ; — ‘ Sadr shena,’— to one 
belonging to the same caste as herself ; this is meant to exclude the connection 
with higher and lower castes ; because the sons born of such connection are 
precluded from offering Shraddha to the maternal grandfather. Such is the 
view of Jimutavahana. This however cannot be accepted ; because the term 
* fid AS,’ ‘married,’ itself serves to exclude the connection of lower caste; 
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as a girl wedded to a man of a lower caste cannot be regarded as ‘ married. ’ 
Hence the qualification must be taken as excluding only the higher caste.— 

{Vlramitrodaya, p. 659. ) _ 

This lays down what sort of daughter is entitled to inherit the father s 

property. — {Dvaitaparishifta, p. 41.) 

This points out what sort of unmarried daughter inherits the property of 
her sonless father.— All this does not refer to the case of the appointed 
daughter. Because she is ‘ equal to the son ' and as such entitled to inherit 
the property of the father directly ; so that it would be only in her absence that 
the property could go to her mother. — {V ibhagasara, 16. 1 4.) 

The law on this point is thus summed up in Ddyaniriuiija, 1.6. 1 9) . Among 
daughters, first comes the unmarried daughter, who possesses an inherent 
right over her father’s property then comes the married daughter who 
has no son ; — then the daughter who has, or expects, a son ; the property 
cannot go to the husband or other relatives of the daughter. According to 
Dik^ita, it is only the daughter having or expecting a son who is entitled 
to the inheritance, —not the childless, widowed or the barren daughter, because 
there is no chance of the fat her receiving offerings through the latter. — But 
according to Mishra, this latter also is entitled to the inheritance when 
there is no daughter with a son. 


69. ’HT? 13, 27-] cT?i [y./., fren:] 


If the man [v.l., the woman] has left a daughter, her 
fathers share is held to be for her maintenance ; till her 
marriage she shall have the share (of her father) ; after that 
her husband shall maintain her. — (A’Srada, 13. 27.) [Quoted 
in Smrtichandrika, p. 685 ; Vlramitrodaya, p. 659 ; MedhU- 
tithi on Manu, 9. 118.] 


Notes 

For MedhStithi’s note on this text, see II, 326. 

This refers to the daughter of a sonless widow. The meaning is as 
follows : If the sonless widow has got a daughter, then her father’s share shall 
go towards her maintenance ; therefore till her marriage, the daughter shall 
receive her father’s share only for her maintenance,— and not for making any 
use of it she likes, — Wedonpt find any authority for regarding the texts 
declaring the daughter’s title to inheritance of the father’s property as referring 
to the appointed daughter ; they must refer to daughters in general,-" 
{Smritchandrika, p. 686.) 
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‘ Taayah ’ (u.l., for ‘ tasya ’) refers to the sonless widow. If such a 
widow has a daughter ‘ she shall receive her father’s share for her maintenance ; 
therefore till her marriage she shall take the father’s share for her maintenance 
only ; and after her marriage, her husband shall maintain her. Hence till her 
maiTiage she shall keep for herself whatever may be left over of her father’s 
property after her maintenance.— (Ffraniitr'odai/a, p. 659.) 


70. 9. 135.] isfuqr g i 


If the appointed daughter happen to die without a son, 
the husband of that appointed daughter shall, without hesita- 
tion, take that property.— (Mantt. 9. 135.) [Quoted in Daya- 
bhaga, p. 179.] 


Notes 

See also IV, 71. 

There might be an idea that the husband of the appointed daughter who 
has had no issue has nothing to do with the property inherited by his wife ; 
hence the present text lays down his connection with it.— [Medhatithi.) 

‘ Dhanam,’— the property of the living or dead father obtained by her.— 
( Sar oajnanarayana.) 

The appointed daughter is ‘equal to the son,’— and according to law, 
the property of a son dying without a wife or a son, goes to his father ; it is 
with a view to preclude this contingency in the case of the ' appointed 
daughter.'— (/fwZlsAa.) 

‘ Without hesitation,’ — not paying any heed to the notion that the 
property of the ‘ appointed daughter ’ in question may go to her father, just 
as the property of the appointed daughter’s son goes to the said daughter's 
father. The sense is that it is only the son of the appointed daughter — and not 
her property, — that is to benefit the daughter’s father. — [Raghavananda.) 

The husband, and not her uncle and others, shall receive her property. — 
{Natidana.) 

This refers to cases where the appointed daughter had got but lost a 
son. — {Ddyabhdga, p. 179.) 

7 1 . ] grTiqi g ^ i 

^ 3iTii II 

If an appointed daughter dies sonless, her husband does 
not receive her property ; it should go to her unmarried sister 
or to another.— [Paithinasi.') [Quoted in DayabhUga, pp. 178- 
179.] 
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Notes 

The property shall be taken by her unmarried sister, or by another sistet 
who may have a son or may be expected to have a son.— Thus in the matter 
of a woman’s property, the claims of non-women are precluded. —{Dayabhaga, 
p. 179.) 


72. ] &?rraT: h i 

On the death of the appointed daughter her husband is 
not entitled to inherit her -property.— (Shankha-Likkita.) 
[Quoted in Dayabhaga, p. 178.] 



Section 4 (a) 

DAUGHTER'S SON AS HEIR 
73. 9. 1 32-133.] [uJ., 

?T ^ inrfTRfra ^ II 

snf??i I 
d^if^ JTimfqtrfl ?t«j^ era ^5r: ii 

The daughter’s son shall inherit [or v.l., if 
the daughter’s son inherit] the entire property of 
the sonless father, he shall also offer two cakes — to his father 
and to his maternal grandfather. —In this world, between the 
son’s son and the daughter’s son, there is no difference in law ; 
as the father and mother of these were born of his own body. — 
{Manu, 9. 132-133.) [Quoted in VivadachintUmani, p. 239 ; 
DayabhMga, p. 180; Viramitrodaya, p 662; VibhagasUra, 
16. 1—6; DUtianirnaya , a. 2—8.] 

Notes 

That the son of the appointed daughter shall inherit the property of the father 
having been already laid down in the foregoing texts, the present text has been 
explained by some people as iaying down the necessity of the said daughter’s 
son offering the two cakes ; and according to these people, the reading is 
‘ hared yadi ’ for ‘ pitvrharet ’ ; the meaning being — ' if the son of the son of 
the appointed daughter inherits the property .... he shall offer two cakes. ' — 
According to this view, the offering of the cakes would be incuml>ent only in the 
event of the man inheriting the entire propei'ty ; so that he need not offer the 
cakes in the event of his receiving only ‘an equal share, ’ as laid down in Mann, 
9. 134. — This explanation however cannot be right ; what is meant is that ‘he 
shall inherit the property of the sonless father ‘ Apulrasi/a pitur hargt ’ 
being the long-accepted reading. The term ‘father’ here stands for the 
proyenitor, and not for the maternal grandfather; hence what is meant is 
that— ‘ if the husband of the appointed daughter has no son of any other wife, 
but has one from the said appointed daughter, then this same son shall be the 
son and heir of his own father as also of his mother’s father ’; if however the 
progenitor has sons from his other wives, then the son born of the appointed 
daughter shall neither inherit the property of, nor offer cakes to, him even 
though he may be born of a mother belonging to the same caste as his father. 
The relation of ‘ progeny and progenitor ’ is different from that of ‘ father 
and son’; even though the ‘father’ of the K^etraja and some other kinds 
of sons are not their ‘ progenitors, ’ yet they are regarded as having those as 
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their ‘ issue ’ ; while the ‘ fathers ’ of the purchased and abandoned sons, 
even though their actual 'progenitors,’ are not regarded as having them as 
their ‘ issue ’ . . . . The conclusion therefore should be as follows : In a case 
where the husband of the appointed daughter has no other sons, the son of that 
appointed daughter shall inherit his entire property and also offer funeral cakes 
to him as well as to his mother’s father if however the father has sons from 
other wives, then the son of the appointed daughter shall not offer the cake 
to him ; he shall offer it to his mother’s father only.— The same principle applies 
to the ease of the maternal grandfather also; i.e., the appointed daughter’s 
son shall offer the cake to him if he inherits his property. As a matter of fact 
the injunction that ‘ he shall offer the cakes when he inherits the entire pro- 
perty ’ does not necessarily imply that there should be no offering in other 
cases. — ( Medha til hi.) 

The son of the appointed daughter is to receive the property, not only of 
his mother’s father, but also of his own father (progenitor), his mother’s 
husband,— if the latter has no other son.— The term ‘ daughter’s son ' here 
stands for the son of the appointed daughter; he shall inherit the property of 
his progenitor, as it is from his seed that he was born ; and as such is more 
nearly related to him than any other agnate. Where in regard to the appointed 
daughter, the stipulat'on is made by her father, that ‘the son horn of her shall 
he my son,’ it does not mean the preclusion of that son being a ‘son’ to the 
other person (the girl's husband) also; all that is meant is that he would be a 
‘ son ’ to the girl's father. —In case he inherits his father’s property, he shall 
offer the Unitary Shrliddha to that father and the Parvano Shraddha to the 
father’s father and grandfather, in the same manner as he does to his mother's 
father and the father and grandfather of this )aiter.~(Sarcajnaniirdyana.) 

From the context it is clear that the term ‘ daughter’s son ’ stands for the 
son of the appointed daughter; that he shall receive the property of his 
maternal grandfather having been declared in a foregoing te.xt, the present text 
proceeds to declare the same in regard to his progenitor. The man who is ‘ the 
appointed daughter’s son ’ to one man (his mother’s father) shall receive the 
entire property of his progenitor, and he shall offer two cakes— one to his 
progenitor and the other to his maternal grandfather. The ' offering of the cake,’ 
stands for the performance of the entire Shraddha. The purpose served by the 
text is to set aside the notion that the appointed daughter’s son may say 
that he has nothing to do with inheriting the property of, and offering the 
Shraddha to, his progenitor. -iKnUnko.) 

‘ Ap!tf9-os7/a,’ — ‘sonless,’ i.c., one who has no other son. — • Pitvh,’ 
•father,’- i.e., the maternal grandfather, or the progenitor.— (Ba^ftarunanda.) 

Even though he is an ’ appointed daughter’s son, ’ he shall inherit the 
property of his progenitor, if the latter has no other .son, and he shall offer the 
cake to his progenitor who has no other son, and also to his maternal grand- 
father. - (Nandana.) 

This must be taken as referring to cases where the deceased owner of the 
property has left no son or wife or daughter, - in view of the order of reference 
laid down by Yajfiavalkya. [Apparently this explanation makes the text 
applicable to the daujrfefer’s son in general, and does not restrict it to the 
■ son of the appointed daughter ’ only.)- (Fivodaeftintomani, p. 239.) 
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What is stated here as the ground for the daughter’s son being entitled 
to inherit the property is the fact that the daughter is born of the body of the 
maternal grandfather, and not that she has been ‘appointed’ as a daughter. — 
(Dayabhaga, p. ISO.) 

In this text Manu has declared the title of all daughter' s, sons (not of the 
son of the appointed daughter only) to the grandfather's property.— The term 
‘pit Ilk,’ ‘father,’ should be explained here as the ‘mother’s father,’ that 
is why the text actually mentions the ‘ maternal grandfather ’ later on. Or 
the construction may be ‘Just as he inherits the entire property of his father, 
so he inherits the property of his mother’s father also ; because he serv'es the 
purposes of a son for the latter also.’ This is what is clearly stated in the 
second line of the text. —In the second verse the meaning is that ‘the mother 
of the daughter’s son and the father of the son’s son are born of the body of the 
grandfather.’— Some people place the title of the daughter's son above that of 
the wife and the daughter ; but this cannot be accepted, as being contrary to 
the order prescribed by Yfijaavalkya.’— ( Flromit? oda;/n, p. 662 ) 

What is said here is in accoi'dance with the order of suctession laid down in 
YajOavalkya’s text— ‘ Patnl dahitarah, etc.’ — {Vibhagasdra, 16. 1-6.) 

‘ Father,’ — i.e., mother’s father. — (Dayanirnaya, 6. 2 — 9.) 

74. Jig 9. 19] .] «?sr ‘g vrag i 

The daughter’s son alone shall inherit the entire property 
of the man who has no son.— iManu, 9. 181.) 

NOTKS 

The grandson (daughter’s son) alone is to inherit the entire property of the 
man who dies without a legitimate son. What should be the share of the 
daughter’s son when the man has a legitimate son has been declared elsewhere — 
The terra ‘ daughter’s son ' stands for ' the son of the appointed daughter ’ 
in the present sentence, not throughout the context.— [Medhdtithi.) 

‘ Daughter’s son ’ here stands for the ‘ son of the appointed daughter ’— 
‘who has no son,’ i.e., his mother’s father. In case the man has not 
‘ appointed ’ a daughter, the daughter or the daughter’s son inherits only in the 
absence of the wfe.—{SarvajRandrdyana.) 

‘ Daughter’ s sov,’—i e., the son of the appointed daughter. — (Kulluka.) 

What is meant is that one inherits the property, not only of his father, 
but of his maternal grandfather also.— (Raghavananda.) 

‘Who has no son,’ — i.e., who has had no son born to him after he 
‘appointed’ the daughter.— His property shall be taken by the son of that 
appointed daughter,- not by the appointed daughter herself — {Nandana.) 

75. irg 9. 136.] gr ^cri ^ gag i 


Either appointed or not-appointed, if a daughter bears 
a son tp ?i hiisband of equal status,— through that son does the 
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maternal grandfather become endowed with a ‘ son’s son” ; 
he shall offer the funeral cake and inherit the property.— 
(Manu, 0. 136.J 

Notes 

See II, 203. 

76. ] ?rs5t^5r?ifHTsr [v.L, i 

?r ^mr: [«./., 

n?n: ] » 


In a case where there is no issue in the shape of the son 
or the son’s son, the daughter’s sons shall obtain the property ; 
as in the matter of offering Shr^dha to the ancestors, the 
son’s sons and the daughter’s sons are equal— [wf., the 
daughter’s sons have been declared to be son's .sows]. — ( Vigwit.) 
[Quoted in Mitak^ara, pp. 769-770 : MadanapaHjata, p. 672 ; 
Smriichandrika, pp, 683-684 ; Ddyahhaga, p. 181 ; Vl'famitro- 
daya, pp. 657, 661 ; Smrtitattva II, pp. 191-192 ; VyavahUra- 
mayukha, p l4l ; DUyanirnaya, 6. 2—7.] 

Notes 

The meaning is that in ihc absence of the daughter, the daughter's son 
inherits the property 1‘ Suadkakarr ’ means in the matter of the Shraddha 
and other offerings— [Bdlambhatlil — {Mitdkmra, pp. 769-770.) 

In the absence of the daughter, the daughter’s son receives the property, — 
(Madanaparijhta, p. 672.) 

There can be no occasion for the father succeeding in the absence of the 
daughter ; because, even in the absence of the daughter, the daughter’s son 
would be nearer to the decea.sed than the father. - We should reject the view 
held by Dhareshvara, Devasv.’'mi and Devar.-ta, to the eflfect that all this 
refers to the ‘ son of the appointed daughter ' ; as this latter, being ‘ equal 
to the legitimate son ’ would inherit, even when the wife would be there, 
and there would be no need for mentioning him separately— that too as 
succeeding in the absence of sons and wife,— wad then add a reason for his 
being so entitled.— (iSwirtJc/iandrtW, pp. 681-685.) 

On the strength of this text Govindaivja has declared the title of the 
daughter’s son to be superior to that of the married daughter. But this is not 
acceptable to us ; as it is contrary to what has been said in the text—* Sadrshl 
Sadrshrnodhd, etc..’ The meaning is that the daughter’s son succeeds only 
in the absence of the married daughter, even though the father and others be 
there. Specially as the daughter’s son js always mentioned as after the 
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daughter and hence occupying a lower status (in the matter of inheritance). 
From all this the conclusion is that after the daughter, the daughter’s son is 
entitled to inherit the property. — (Dayabhaga, pp. 181-182.) 

‘ Aputrapautrasantans ’ stands for the absence of the son, the son’s 
son, the son’s son’s son, the wife and the daughter. This does not refer to the 
‘ son of the appointed daughter,’— ( Flromitroda^o, pp. 661-662.) 

77. g Tfsfr g Htgr; i 

g graig: II 

In the absence of the son, the wife ; in the absence of 
the wife, the uterine brother ; failing him an inheritor ; last 
of all it goes to the daughter’s son. — (Brhaspati.) 

Notes 

See 111, 20 and 7. 

78. ] *r*iT hw: i 

cw^ Jngffranrt ii 

That by virtue of which the daughter is entitled to inherit 
her father’s property even while his Bandhus are there,— 
by virtue of that same thing, her son also is the owner of 
the property of her mother and mother’s father.- (fir/iaspafi.) 
[Quoted in VivUdachintdwani, p. 239 ; Dayabhaga, p. 180 ; 
Vlramitrodaya, p. 662 ; Dayanirvaya, 6. 2—9.] 

Notes 

The daughter is entitled to inherit her father's property by virtue of tbe 
cake that her son offers to her father ; and by virtue of that same cake— offering, 
the daughter’s son himself is the heir to the property of his maternal grandfather. 
This cannot refer to the ‘ son of the appointed davghter.’— {Dayabhaga, p 180 ; 
Viramitrodaya, p. 662 ; a\BO Ddyanirnaya, 6. 2—10.) 



Section 5 

IN THE ABSENCE OF DAUGHTER’S SON, -PARENTS 

79. 2. 137.] 

Notes 

See Sec. III. 2. 

SO. *13 9. 1 S.O. ] ft?'? «I?IT qi 

If a man dies sonless, hia father or brothers shall take his 
property. 1 iMonii, 9. 185 .' 

Notes 

See III, 1 and 86 . 

HI. *Tg 9. 217.] genei wmr ^i?weri«3qit^ i 

^ f ?innfiqg*tTciT u 

The mother shall inherit the property of her childless son ; 
if the mother also is dead, his father’s mother shall receive 
that property.— (Afa»ni, a. 217.1 [Quoted in Apararha, p 744 ; 
Mitak^arU, pp. 729, 776, 779 ; Vivadaratnakara, p. 591 : 
VxvadcLchintamani, pp. 239- 24C ; Smxtichandrikd, p. 691; 
Dayabhuga, pp 185, 188 ; Vwamitrodaya, pp. 632. 667 ; Smrti- 
tattva II, p. 195 : VibhagasUra, 16. 1 7.] 

Notes 

In the absence of the wife and daughter and her son, his property shall go 
to his father, as has been declared before. What is stated in the second line is 
only a sort of favour that is to be bestowed (upon the father’s mother), if the 
mother and father have died and if no brothers or nephews are there — 
{Sorimjnanardvn . 70. 1 

The mother shall take the property of her childless son. In the previous 
text {Afami, 9. 185) the father has been declared as inheriting the property of 
his sonless son ; and in the present it is the mother that is mentioned ; this is in 
accordance with the text of Y-ijflavatkya — ‘fatnl duhitarah, etc.’ where the 
compound word ‘ vita ran ’ has been expounded in a way by which the mother 
comes first. Vis >/u also speaks of the property of a sonless man going to the 
wife, then to the daughter, then to the parents. In view of all this, the 
property should be divided between the mother and the father. —If the mother 
is dead, then the property shall go to the father’s mother, provided the wife, 
the father, the brother and nephews are not there.— ( KullTika.) 

If a man.dies childless, hia property shall go to his mother ; because by 
reason of her having kept him in her womb and brought him up, she is superior 
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to all other relatives. On the death of the mother, the .father’s mother shall take 
the property. Yajfiavalkya speaks of the father taking the property, whik 
Visnu also speaks of the property of the sonless man going to the wife, then to 
the mother, then to the father. In view of these conflicting texts, the right 
course would be for the mother and the father to divide the property between 
themselves ; such is the opinion o£ KiiIlTika. The correct view however is that 
when all the three— father, mother and wife— are living, they shall all inherit the 
property — ‘ Vrltiii/Um,’ on her dying. — {Raghanannii'in.) 

‘ C/it7d/ess ' — .stands for one who has left no son or grandson or wife or 
daughter. — (Nandnna ) . 

If a man dies childless, his wife, daughter or mother shall inherit the 
property, even when the father is there. —(RJmachandrn.) 

Manu has here asserted the mother’s title to inherit the son’s property. — 
{Miiakfarii, p. 729). — DhAreshvara has taken this text to mean that ‘even 
when the father is there, if the mother dies, the property' goes to the 
father’s mother, not to the father; because if the property' went to the 
father, there would be a possibility of its going to such of his sons as belong to 
other castes, while if it were taken by the father’s mother, it would go to only 
persons of the same caste. ’—This view is not accepted by our revered Teacher 
iVishvarnpa] ; because sons belonging to different castes have also been 
declared to be entitled to inheritance,— in such texts as ‘ Chotustnlvyeka- 
hhiigiih syiih, etc. (Yujna, 2. )25). — {Ibid., p. 776). — In the absence of 
brother’s sons, the property goes to Sagot7-as, the father’s mother, Sapiiidas and 
Samanodalcas ; among these the father’s mother comes first. The present text 
would mean that the father’s mother’s claim comes just after the mother’s : 
if that were so, then there would be no point in the father, brother and 
brother’s son being mentioned in this definite order, i.e., between the mother and 
the father’s mother ; for this reason we have to take the statement ' the 
father’s mother shall take the property ’ merely as declaring the title of the 
father’s mother to inheritance (without reference to her position in the order 
of sequence) ; so that the father’s mother would come in only in the absence 
of the brother’s sons. In Ibis manner the two texts would be reconciled. — 
{Ibid., p. 779.) 

‘ Childless ’ here means ‘one who has left no son or wife or daughter.’ 
The title of the father’s mother should be understood to come in only in the 
absence of the father, brother and otherSapi'ida.s ; because it is an established 
law that after the mother’s title comes the title of the father and the rest. — 
{Vivadaratriokara, p. 591.) 

If the deceased has left no daughter, his mother shall take his property. — 
If he has left no one— beginning from the wife, and ending with a Saknlya,— then 
only his father’s mother shall lake the property ; as it has been established 
that the claims of the father and others come immediately after tbe mother’s ; 
as declared by Visrju— ‘ In the absence of the mother, the property goes to tbe 
father ’; also Manu (9. 185)— 'Pifo haredaputrasya, etc.’— { V’ivodo' 
chintdma'ii, p. 240.) 

It is only Yajfiavalkya who has avowedly declared the precise order of 
inheritance ; the other texts declare only the title of particular relatives (with- 
out reference to their exact position in the sequence),— say some people. But 
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this view cannot be accepted. — The real explanation is that the term ‘ childless ’ 
stands for ‘ one who has left no .son or wife or daujthter'.s son.’ — {Smrtichan- 
Hrikil, p. 691. ) 

In the absence of the daughter’s son, the property goes to the father, not 
to the mother nor to the father and mother together ; because these latter 
views would be contrary to Visiju’s express declaration — ‘In his absence, the 
property goes to thi mother.’ As regards the present text of Manu, this must 
be taken as referring to cases where all the persons, ending with the father, are 
absent. It is reasonable also that after the daughter’s sons and before the 
mother’s should come the father’s title. In YSjflavalkya’s text also, where the 
parents are mentioned by means of the term ‘ pitarau,’ the order would 
appear to be— first the father, then the mother; because the father is 
denoted by the basic noun ‘ pitr ’ itself, while the mother is only indicated by 
the dual ending. — {DayabhUga, pp. 185-1S6 ) — ‘ If the mother is dead,’ — i.e., 
along with all her direct descendants. The meaning is that ‘ on the death of the 
mother the father’s mother also may inherit the property— what to say of 
those beginning with the brother and ending with the father's father ; the 
brother and the rest being indicated by the particles ‘ api — cha ’. The sense of 
the text is this. — ‘After the direct descendants of the deceased, comes the title 
of his parents, before that of the descendants of the parents ; similarly, the 
title of the father’s father and father’s mother comes before that of the 
descendants of those latter.— (76 id., p. 188.) The mother inherits the property 
of her sonless son ; in her absence, the paternal grandmother. — ( Vihhagasarn, 
16. 1-7.) 

Here we have the declaration of the title of the mother and the father’s 
mother to inherit the property of the sonless deceased.— ( K/rowifrodai/a, 
p. 032 )— Some texts declare the father’s title as coming before the mother’s, 
while others declare the mother’s title as superior to the father’s. The point 
must remain undecided.— (/6id., p. 667.) 

Just as in the absence of the father, the property goes to the. mother, so 
in the absence of the father’s father, it goes to the father’s mother.— 
{Smrtitattua II, p. 195.) 

82. ffgrjfT ifsft cjr i 

wrat WTHT 3511: ii 

When a man dies sonless, his nobly-born wife, his daugh- 
ters, — in their absence his father, mothers, brothers, (their) 
sons — are declared (to be his heirs). — (Katyayana.) 

Notes 

See III, 16. 

83, ] ?rS5w i 

'ra't i 

If a man dies sonless, his property goes to his brother ; 
in the brother’s absence, his mother and father shall receive 
it; or his junior vrite. — lPaithinasl.) 
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See III, 8H : III, 18. 

84. If 3 srspfr H'T^fN i [ i 

In the absence of the father, the mother or the daughter 
shall share equally.— (Brhaspati, 25. 64.) [Quoted in Viramitro- 
daya, p. 580.] 


Notes 

In the compound ‘ tadahhnrV,’ the pronoun * tat ’ mu.st fttand for the 
father. — ( Vlraniitrodaya, p. 580.) 


8.'). ] ^tTtngcT {v.L, HI ] f^5Tvi initrei [o./., ] 

Hmi fi.sfqs’fi ^tii WriT ®rr ii 

When her [v.l., divided] son has died without leaving a 
wife or a son [v.J., daughter], the mother should be taken as 
entitled to inherit his property,— or his brother, with her 
consent. -(Brhaspati, 25. 63 ) [Quoted in Apararka, pp. 744. 
755; ]’ivMaratnUkara, p. 591; Vivddachintamani, p. 239; 
Smrtichandrika, p. Dayahhaga, p. 186; Viramitrodaya, 
p. 667 ; Dvaitaparishi^ta.p. 42 ; Vibhagasara, 16. 1—5.] 

Notes 

In the absence of the father, the mother, — or with his consent, the 
brother,— shall inherit the property.— p. 745. i 

‘ Tadanujnaya ’ — with the mother’s consent. — ( Vinddaratndkara, 
p. 591.) This is in accordance with the order of succession laid down by YajQa- 
valkya in the text ‘ f'atni duhitarah, etc .’ — ( Vibhagasara, 16. 1—6.) 

‘ Tadanujnaya, ’—vrith the mother’s consent. The ‘mother’ includes 
the father also, hence the brother will succeed when both father and mother 
consent, -says the Parijata.—{ V ivadachintuma-ii, p. 239.) 

The term ‘ bhary a,’ ‘ wife,’ must include the daughter, daughter’s son, 
and the father, who come before the mother in the order of succession ; hence 
the meaning is — ‘ when one has died without leaving a son or wife or daughter 
or daughter’s son or fstheT.’—iSmrtichandrika, pp. 651-692.) 

This rule should be taken as referring to cases where the deceased has 
left no son, wife, daughter, daughter’s son or father. iFor further notes 
see above Sec. 80 under Manv, 9. 217, * Anapatyasya pufrasyn, etc,’ — 
(Dayabhaga, p. 186.) 

F. 68 
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86. 55H«i# ftciT i 

iSTHT gr SJSiJft ItTHT ms«I aRHlcl II 

On the death of a divided member of the family, if he has 
left no son, his father will take the property, or his brother or 
mother or father’s mother, — in this same or^ier.—iKatnayana.) 
[Quoted in Aparnrka, p. 745; Mitaksara, p. 730; VivMa- 
uliintamam, p. 241 ; Smrtichandi ika, p. 690 ; ParasharamUdhava, 
p. 356; ViramitTodaya, p. 633; Dvaitaparishista, p. 42; 
Vibkagasura, 16. 2. 2 ; Dayanirnaya, 7. 1. 1.] 


Notes 


'Ihe ‘ uhsivce of the son ’ is mentioned only by way of an illustration ; 
it should be urder.stood to mean ‘absence of son, wife and daughter.' — 
[Apariirica, p. 745.1 

What the alternatives (father or brother or mother, etc.j mean is that 
of the property left by the deceased, the portion that might have been acquired 
(before divisioni by the father shall go to the father, that acquired by the 
brother shall go to the brother and so on.— ( Vivadachintaviaui, p. 241.1 

In the phrase ' if he has left no son,’ the term ‘ son ’ stands for all those 
whose relationship to the deceased is closer than that of the father ; so 
that what is meant is the absence of son, wife, daughter, daughter’s son,— 
who confer upon the deceased more spiritual and material benefit than the 
father, and as such are ‘ nearer ’ to him in their absence the father shall 
take the p'.operty. — The sense is that, in the absence of the father, the propeity 
goes to the brother, —in the absence of the brother, it goes to the mother, — and 
in the absence of the mother, to the father's !nolher. — ‘ Order , the order 
in which they are named here,— (.VwMfichondrffto, p. 600.) 

Wl.at the text means is tli.it in t-he event of the Widow becoming unchaste, 
theproperiy shai] he taken by the father and others. — ( t^n/ iis/inrumadAaro, 
p. S.'-fi I 

Here llic ‘ wife ’ is not even menliop.ed. — ( Vi rumilrodaya, p. 6«3.) 

What is meant is that tlie portion acquired by the father should go to the 
fat'aer and that acquired by the brother should go to the brother.— 
{Di'aitoparishista, p. 2.) 

The option set forth here is restricted ; so that what was acquired by the 
father goes to the fatlier, what was acquired by the brother goes to the brother, 
what was acquired by the paternal grandmother goes to the paternal grand- 
mother - (V ihhiigastira, 16. 2-3.) 

The father's title comes before that of the mother, (a) because, the 
father may offer cakes to his dead son ; (6) because of Mann’s declaration that 
bctwienlhe (eed and the womb, the seed is the more important. V&chaspati 
Mishia therefore is not light when he says that the mother comes before the 
father —(DJyaniriiaya, 7. 1-2.) 
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87. wraraq ] i 

n WHT ism§ f^a*T: ii 

After the SapinMkaranaShr'addha, whatever offerings are 
made to the forefathers,— in alj those the mother has been 
declared to be thesharer ; such is the settled ]aw.—iShatatapa.^ 
[Quoted in Smrtitattva II, p. 185.] 

Notes 

The mother shares in the cake offered to the father. — {Smrtitattv.i II, 
P. 186.) 



Section 6 

IN THE ABSENCE OF PARENTS. BROTHERS 
8». 2 137.] etc. 

Notes 

See 11, 356 ; HI, 2. 

iSi). ng !). 212.] i 

¥n?rTt ^ ^ ?i5iT*ra: ii 


His uterine brothers, coming together, shall divide it 
equally ; as also the reunited brothers and consanguineous 
sisters.— (Mawti, 9. 212.) 

1)0. irg 9. 1 85.] wtctt ijgr gi i 

If a man dies soniess. his father or brothers shall take his 
property.- {Manu, 9. 185 ) 

Notes 

See III, 1 and 77. 

9 1 . ntr^: i 

fasmmr: gi ti 

mar wr^ii =gfir qmsBiiJ? ii 

The uterine brother.? shall divide among themselves the 
property of a soniess man ; or equal daughters, or the father 
if he be living, (half brothers belonging to the same caste, 
mother or wife, in due order. In the absence of these, the co- 
resident SateZi/as shall take the property.,— ^Zleva/a.) [Quoted 
in Dayanirnaya, 7. 1 — 9.] 


Notes 

In the absence of uterine brothers, the property goes tp the ftol/- 
Ifr others, —{Dayanirnaya, 7. 1—9.) 
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92. WRprifir j ?r^rl *fim- 

atgw rft^ff; l 

If a man dies sonlesa, his property goes to his brother ; in 
the brother’s absence, his mother and half-brothers shall 
receive it : or his junior wife : then his Sagotra, pUpil' or 
fellow-students.— ('PatfAinast.l 

Notes 

See III, 18 ; III, 80. 

93. ^ITT^ 1 3. 25.] arnipjTsrgn; ^ i 

If among (reunited) brothers, any one should die or 
become a wandering mendicant, the others shall divide his 
property, except the Strldhana.— (Narada, 13. 25.) 

Notes 

See II, 362 ; III, 11, 49. 

94. 25. 59.] vii?jggT: i 

^arfKfgi gifi^^l: stHwai II 

In default of the aforesaid uterine brothers, brother’s 
sons, agnates, cognates, pupils and Vedic scholars are entitled 
to inherit the property. —(PrAospati, 25. 59.) [Quoted in 
Apararka, p 745 ; Vivadaratnakara, p 595 ; Dayabhaga, 

p. 182.1 


Note.^. 

‘ The aforcuaid ’ — refers to the daug^hter’s son and the parents; hence 
it is only in the absence of these— daughter’s son and parents— that the brother 
and others are entitled to inherit. — {Dayahhaga. p. 183. ) 

95. Rg 9. 211-212.] 5^: ^ i 

RRl R II 

^ RftRTR RRTRR: II 


If the eldest or the youngest of the brothers should 
be deprived of his share, -or if either of them dies —his share 
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does not become lost ; his uterine brothers, coming together, 
divide it equally ; as also the reunited brothers and consangui- 
neous sisters. — [Manu. 9. 211-212.) 

Notes 

See II, 356. 

' 96. 6. 32.] 

JfHfia I 

The property of the sonless man shall be taken by his 
uterine brothers, or by those living with him, and ako his 
daughters . — [Arihaskastra II. p. 32 ) 

97. i 

Htp' ^«isg!T II 

The undivided immovable property would belong to all ; 
the divided immovable property shall never be taken by half- 
brothers,— (Tama. ) [Quoted in Dstyabhaga, p. 204,] 

Notes 

‘ To all i.3., to the full brothers as well as to the half-brothers. — 
Among the full brothers also, if one has been ‘ reunited ’ (to the deceased), the 
property of the deceased will go to him alone. If there is one reunited full 
brother and another reunited half-brother, then it will go to both. If all are 
half-brothers, then first of all it will go to him who bad been reunited, and in 
his absence to one who had not been reunited.— I.Dasabh^ga, p. 214. i 

Notes 

See II, 365. 

98. i 

Among un-reunited coparceners, if some one dies, his 
share goes to the eldest. — (Gottiama.) [Quoted in Vivada- 
ratnakara, p- 592 ; Vivadachintamani, p. 290.) 

Notes 

Where several brothers have separated and not become reunited,— if from 
among them some one dies childless, his share goes to the eldest among them. 
—This also should be taken as referring to cases where the wife, the mother an^ 
the father are not living. — {Vivadaratneikara, p. 592. ( 



99. lIFig] 
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5 HT7^> 5T I 

Wltjr 3TVfJ# W || 

So long as a uterine brother is alive, the step-brother 
shall not inherit the property ; this rule applies to the case of 
immovable property also In the absence of the uterine 
brother, the step-broiher would inherit it.- [Vrddha-Manu.) 
[Quoted in Dayabhaga, p. 204.] 

Notes 

This refers to such immovable property as has been divided.— 
p. t^04.) 

100. 2. 1 ii.S-li-iO.] g Higr; i 

h^iTi rtg i 

qifiFjg-siiq FnsFrmgsr: ii 

If a reunited coparcener has died, his reunited copar- 
cener shall give his share to the son that may be born to that 
coparcener ; he shall himself take that share [if no such 
son is born] ;-but it is the uterine brother who will deal thus 
with the share of a uterine brother. — Even though reunited, 
the non-uterine coparcener (.half-brother and the like) shall not 
take the property of a non-uterine coparcener ; even though 
not reunited, the uterine brother shall lake the property, not 
the coparcener born of another mother.— {Yajnavalkya, 
2. 138-39 ) 

Notes 

See II, i!57 and ;-i58. 

101. aiHtl tltiT'qr I 

If there are both kinds of brothers, uterine and non- 
uterine, it is the uterine brothers that obtain the property, 
even though the non-uterine brother is there.— {Sangrahakara.) 
[Quoted in Smrtichandrika . p 699 ; Viramiirodaya, p. 669] 

Notes 

The half-brothers inherit oniy when there is no full brother. — (V/j-a- 
mitrodaya, p, 669.) 



Sectiort 7 

IN THE ABSENCE OF BROTHERS. '(1) BROTHER'S 
SON, (2) SAPINDA, (3) SAKULYA, (4) B5NDHAVA 

102. 2. 137.] etc. 


Notes 

See III, 2. 

103. i 

The property goes to the brother, and in hi.s absence 
to the brother’s -son. — (F/§« m.) 

Note.s 


See in, 3. 

104. ] isiim ^ «rnig?Tl 15 ^ gr 1 

rT?!: II 

The brother, the brother’s son, the Sapinda or the pupil ' 
shall perform the Sapindlkarnna and then the auspicious 
rite?..— (Brhaspati.) [Quoted in Vivadaralnakara, p. 600.] 

Notes 

The law on this point is thus .summed up in Dayanirnaya (8. 2—3)— 
Among- brother’s son.s, the son ot the uterine brother comes finst ; in his 
absence, the son of the non-uterine brother ; if there are sons of ‘ reunited ’ 
brothers as also of ‘ non-reunited ’ brothers, the property goes to the sons of the 
‘ reunited ’ brothers : where the son of the uterine brother was not reunited 
with the dead, while the son of the non-uterine brother was ‘ reunited, ’ the 
property is divided equally between the two ; if both of them have been 
‘ reunited ’ with the dead, then the property goes to the eon of the uterine 
brother. 


504 



Srother’s son and others as heirs 


S05 


105. ] ft?r4f^inTi%sfq i 

^ nfqrTWf ?T?a^: i 

^5i^>|f7frsr: II 

S|T I 

Hsr5r=iiin «i3f*irt qr: qr: ii 

?T3rr ^^mqr'gqr^ i 

qn'eriqWT^qW# 3 HSfT II 

If the father is rot living-, the property (of the deceased), 
belongs to the descendants of the father ; if there are no off- 
springs of the father, it goes to the descendants of the father’s 
grandfather ; if there are no descendants of the father’s grand: 
father, it goes to the descendants of the father's great-grand- 
father ; in this same manner, succeeding Sapindas would obtain 
the property ; if there are no Saphidas, the Sakuhjas would 
come in, or the teacher or the pupil or the fellow-student, 
or good Brahmanas,— the succeeding one coming in only in 
the absence of the preceding.— In the case of the Shudra, if 
there is no uterine brother, the king shall inherit his property ; 
so also in the case of the Ksattriya and the Vaishya having no 
uterine brother and no teacher.— iSangrahakara.) [Quoted in 
Smrtichandrika, pp. 698-699 ; Parasharamadhava, p. 355.] 

Notes 

Here, in asserting that ‘ in the absence of the deceased’s father, the property 
goes to the descendants of that father,’ the Saitgraliakara has followed the 
opinion of Dhareshvara. In our opinion, however, the order would be as 
follows — in the absence of the father, the property goes to the mother, in the 
mother’s absence, to the father’s mother ; in the absence of this latter, to the 
descendants of the father of the owner of the property, in the shape of the 
brother and brother’s sons. — (StnrtJcAawrfrifro, p. 699.) 

106. ?nq??I»«r ] «n=qiq: — 

If there is no son, the nearest Sapinda,- in his absence, 
the teacher, -in his absence, the pupil, who shall use it for 
the benefit of the deceased. — (Apastamba, 2. 6. 14. 2-3.) 
[Quoted in Mit'dk^ara, p. 789 ; Vivadarat'nQkara, p. 696 ; 
VyavahUrawayukha, p. 144 ; VivUdachintnmanj.i, p. 240.i 

F. 64 



ckAPTEfe iii 


606 

Notes 

What is riifeant is that when even fc'awd/i«s (cognates) are not there, the 
j)roperty gbes to the teacher of the deceased ; and if even tlie teacher is not 
there then to the pupil of the deceased.— (MitoA^ora, p. 789. i 

107. 25. fiO— 62.] [ v.l., wi? ] 

I 

q«iTOtr: ii 

?jgcq5tT^ fr?«i ?!nq^'a«T5^ i 

;Tr?i^iwRTi^# wi:? ^ JT^iwfr: ii 
sTf^t sfia#T *?5r i 

^ stssrMvp^ 11 

When a man dies childless, leaving no wife [w.i., brother], 
father or mother.— all his Sapindas shall divide his property 
in due shares. — Whatever income might accrue from the 
property, —half of that should be carefully set apart for the 
benefit of the deceased, and assigned for his monthly, six- 
monthly and annual Sliraddhas. - When there are several J^atis 
[Sapindos), Sakuli/as (Samanodakas) or Bdndhavaa, —whosoever 
of thorn is the nearest shall take the property of him who has 
died childless.- -i.fir/iaspati, 25. 60—62.) [Quoted in Apararka, 
p. 741 ; Vioddaratnakara, p. 596 ; Smrtichandrikd, p. 697 ; 
Vivadachaucira, 24. 2-3 ; Parasharamadhava, p. 354 ; Vira- 
miirodaya, p 66.) ; Vyavakaramayuklia, p. 143.] 

Notes 

‘Jiiati ’ stands for Hapinda ; and ‘ Sakxilya ' for Samanodaka. — {Smrti- 
chandrika, p. 697.) 

Among Sagotraa, one who is the most nearly related shall inherit the 
protierty of the childless person. - ( Vivadachandra, 24. 2-3. ) 

What is meant (by the last verse) is that in cases where there are no 
specitic texts, the proximity of relationship is the only determining factor in 
inheritance.— ( Vr-ro-m if roda I/O, p. 69.) 

1 0.S. jftfm 2«. 2 1 .] RW I 

Sapindas, Sagotras and those related through a common 
Pd (^Pravara) shall inherit the property of the childless man.— 
(Gautama, 28. 21.) [Quoted in 4parorA:o, p. 742 ; Mitdk^arU., pp. 
731, 736 ; ParOsharamadhava, p. 357 ] 

109. I 

He who inherits the property is liable for offering the 
cake.— (Vt?wtt.) [Quoted in Vivadaratnakara, p. 599.] 
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110. ^ «jT?r i 

kw¥ ^ II 

When a man inherits a persons property, he should 
perform the Skraddha for him and also offer the cake to three 
ancestors. — (Smrti.) [Quoted in Apararka, p. 74(i ; Vivadarat- 
rtakara, pp. 599-000 ; Vivadackandra, 24. 2 — 4.] 


Notes 

Three ancestors — This refers to the Amavasya-Shi-addtw.— (Apararka, 
p. 746.) 

By ‘ Shraddha ’ here the Ekoddisla Skrdddhas are meant, — says the 
PraJcisha.~(Vivadaratndkara, p. 600.) 

1 11. 9. 187.] frei '51^ I 

The property shall always devolve upon him who is the 
nearest to the deceased Sapinia.-{Ma%u, 9. 187.) 

Notes 

See III, 14. 

« 

112. Hg 5. 60.] g i 

The ‘ Sapinda ’ relationship ceases with the person in the 
seventh degree, and the Samanodaka-relationship, when the 
origin and the name become unrecognisable. - {Mann, p. €0.) 
[Quoted in Ddyabkaga. p. 164; Vlramitrodaya, p. 642; Vyava- 
haramayukha, p. 143.] 


Notes 

The meaning: is that persons born of the same family are called ‘Sapinda’ 
up to the person in the seventh grade so that six persons became 
recognised as ‘ Sapinda,’ the seventh being the person concerned (the offerer of 
the Pin da) himself. . . . The grandfather, the great-grandfather and other 
ancestors, - and also the six descendants, beginning with the son, —are called 
* Sapindas ’ . . . The person to whom one offers the cake, and along with whom 
one oneself becomes the recipient of the offering, all these come to be called 
< Sapinda ’ . . . Thus it comes to this that all ancestors up to seventh degree of 
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the ifreat-grandfather of one’s great-grandfather are his ‘ Sapi'tila,’ and simi- 
larly also the descending line of one’s descendants, and the descendants of his 
father, grandfather and the rest. The degrees are to be counted from the person 
from whom the two lines bifurcate. For instance, among persons who have a 
common grandfather, the seven descendants should be counted from that grand- 
father, and all who fall within those seven degrees would be the Sap '-n da . . . 
Persons belonging to the K^attriya and other castes also can be ‘ Sapindas ’ 
of the Brahmana ; but in the case of the Ksattrii/a and other castes, the 
Sapinda-relationahip to the Brahmana extends to three degrees only . . . 
But within the pale of their own castes the' Sapi ula-relalionship among 
Kxnttripas themselves extends over seven degrees. It is only in relation to 
other castes that the degree of the relationship varies - extending to three 
degrees- only Among women also, the Sapi'ida-relationship extends 
to three degrees But this restricted Sapinda- relationship in the case of 
women holds good only in regard to the observance of ' impurity ’ . . . The 
final conclusion is that the seventh degree is the limit and the persons up to and 
including the sixth degree are Sapindas;— this is what is meant by the sentence 
‘it ceases loith the person in the seventh degree.’ — The Sariianodaka- 
relationship ceases when the origin and the name become unrecognis- 
able.— ‘Origin,’ i.e,, ‘ such and such a person is born in my family ' ‘ name,’ 
—i.e., ' he is descended from the father named so and so and the grandfather 
named so and so ’-.—when both these are unrecognisable, the Samdnodaka- 
relationship ceases.— (Medhdtithi . ) 

‘Seventh degree,’— leaving the person concerned himself ; taking himself 
it would be the eighth degree when the relationship ceases. Thus the Sapioda- 
relafionship extends over one’s six ancestor.s and six descendants, and also 
the descendants of these. —{.Sarvajhandrayana.) 

The person whose Sapi ■} da-relationship is going to be determined, — 
counting his father, grandfather and other ancestors up to the sixth degree, 
when we pass beyond that to the seventh degree, there the Sapinda-relat ion- 
ship ceases; similarly among hi.s descendants. 'This Sapinda-relationship 
is due to the connection of the ‘ Piada,’ cake. For instance, one offers the 
cake to one’s father, grandfather and great-grandfather, -and the three next 
hig'ner ancestors— i.e., the great-grandfather's father— and the rest— are 
‘ partakers of the smearings of the cake ’ ; the ancestor beyond the last has no 
connection with the cake ; hence he is not a Sapinda. The person to whom all 
these are Sapinda is himself the Sapinda of all these six ; as he also, being the 
offerer of the cake, is connected with that- cake. Thus it is that the Sapinda- 
relationship e.xtends over seven persons. This Sapinda-relationship can 
subsist only among persons belonging to the same Gotra; that is why the 
maternal grandfather, though being a recipient of the cake, is not regarded as 
a ‘Sapinda.’ — The Samdnodaka-relationship ceases only when it ceases to be 
known that ‘ such and such a person was born in our family.’ — {Kullska.) 

The maternal grandfather is not a ‘ Sapinda’ as he belongs to a different 
Gotra. Up to the person who is known to belong to one’s family— Samdno- 
daka-relationship extends ; after that it ceases.— (Ifogftavarianda.) 

Sapinda-relationship extends over the six ancestors, father and the 
rest, and the six descendants, son and the rest.— The use of the term ‘ puru^a ’ 



BROTHER’S SON AND OTHERS AS HEIRS 


509 


indicates that the relationship does not extend to relations throui^h women (i.e. , 
through marriage.)— The verb ‘ nivartate,’ ‘ ceases,’ has to be construed with 
the second line also. — {Nandana.) 

The relationship ceases in the seve>ith degree— not counting the person 
concerned,— counting himself— in the eighth degree both ways— (Kama- 
ehandra). 

‘ Saptn We ’ means Saptame atite,’ after the lapse of the seventh 

113. f 5^ NHift I 

ii 

The Sapinda-relationskip ceases at the seventh degree ; 
the Samanodaka-relatio'nship ceases after the fourteenth 
degree ; according to some, this latter extends up to the point 
where the birth and name are recognised;— beyond that it is the 
Sagotra-relationship. — tBrhaspati.'^ [Quoted m MitSksara , p. 787; 
VivadachintEmani, p. 236 ; Parasharamadhava, pp. 353-354; 
VibhagasUra, 15. 1—9.] 

Notes 

Up to the seventh degree after the Sapinda-relatiovshipwe have the 
Samanodaka-relationahip ; or it may be taken as extending as far as the birth 
and name are recognined.— (Parasharamadhava, p. 353.) 

114. 28. 19.] i a'^a i 

Failing them, the Sagotras ; on the failure of these, those 
having the same Pravara-R?is. — (Gautama. 28. 19 ) [Quoted in 
DUyabhaga, p. 213.] 

115. aRT ] 5 f%aT!rf axpaareiaT i 

aa: TTvrnrftr a^f n 

In the absence of daughters, Sakulyas and Bandhavas 
and then persons of the same caste [shall inherit the pro- 
perty) ; failing all, the property goes to the king. — (iVarada.) 
[Quoted in Apararka, p. 745.] 

Notes 

See III, 9. 

J1 6, ag 9, 1 87.] ^ ar i : 
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Failing these (Sapindas'' , the Sakulya, or the teacher or 
the pupil.— (Mantt, 9. 187.) [Quoted in Vivadaratnakara, 

p. 592 ; Ddyabhdga, pp. 211, 218.] 

Notes 

‘ Sakulya ’ stands for the maternal uncle and other Bandhus ; after that 
the teacher or the pupil,— whosoever may be near at hand.— (Sarvojiian'ira- 
yana.) 

The term ‘ Sakulya. ’ includes the Bandhu also ; and the term ‘ Shi^ya,' 

‘ pupil,’ includes the fellow-students. The word ‘ arhati ' should be supplied.— 
{Raghavdnanda.) 

The order of succession is— (1) The Samanodnka, (2) the teacher, and 
(3) the pupil.— (fiTM/liito.) 

‘ Ata iirdftram,’ — t.e., in the absence of Sapindas’, — ‘ Sakulya,’ i.e., 
the Samanodaka ; — ‘shall inherit the property ’—this verb has to be brought 
in. -In the absence of these, the teacher, and in the teacher’s absence, the 
pupil,— shall inherit the property.— i.Vondano.) 

‘Sakulya’ here stands for the Samanodaka. — (Vivadaratnakara, 
p. 592.) 

' Sakulya ’—is the name given to descendants of the great-great-grrand- 
father and the rest, as also to the Samanodakas. The order is— 
(1) Sapindas, (2) Sakulya, i.e , the descendants of the great-great-grandfather 
etc., (31 the Samanodakas (which also are spoken of by the same term 
‘ Sakulya ’), (4) teacher, (51 pupil, (6) fellow-student, (7) Sagotras, (8) those 
having the same Pravara.—iViyobhaga, pp 211, 213.) 

117. 1, 5. 11. 9—1 4.] fwTOf:, ftcTI, 

HsrarlgT! 351:, srftsi; — 

irgt 1 ?rfvg: — 

Trsn I 

The great-grandfather, the grandfather, the father, one- 
self, the uterine brothers, the son by a wife of the same 
caste, the grandson and the great-grandson,— these undivided 
coparceners, they call Sapindas ; the divided coparceners, 
they call Sakulyas When there are no offsprings (of the 
deceased), his property goes to the aforesaid (Sapindas) ; in 
the absence of Sapim^as, the Sakulya inherits it ; in the 
absence of Sakulyas, the teacher, the pupil or the priest shall 
inherit it ; and on failure of these, the \ims.—(.Baudhayana, 
1. 5. 11. 9—14.) [Quoted in Vivddara,tnakara, p, 596, and 
Ddyanirnaya, 3. 1. 1.] 
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The definitions provided hei-e relate to Inheritance, not to the observance 
of Impurity ; in the matter of the latter all who share the cake-offering are 
Sapiiirjas ’ ; so that even dicided coparceners could be ‘ Sapindas ’ ; 
while according to the present text divided coparceners are to be ‘ non* 
Sapindas.’ • Angaje^u,’ ‘ offsprings,’ i.e., the ‘Legitimate ’ and other sons.- - 
‘ Tadgami,’ goes to the Sapindas and the rest. — { Vivddaratndkara, p 596.) 

11«. Hg 9. 186.] sr^ i 

To three should vvafcer-libaiions be offered ; to three is 
the cake offered ; the fourth is the offerer of these (offerings) ; 
there can be no fifth. - (Mnnu, 9. 186.) 

Notes 

See II, 68. 

119. 13rvmTft«T ] ggi wiomigsgg: §m: I 

or 

ii 

ftg: 5^: gm: I 

Hig: i 

HigHrg«g?iTa ii 

One's own father’s sister’s sons, one’s mother’s sister’s 
sons, and one’s maternal uncle’s sons are to be known as 
one’s own Bavidhavas.-The father’s father’s sister’s sons, 
the father’s mother’s sister’s sons and the father’s maternal 
uncle’s sons are called one’s Paternal Bandhavas.—lhe 
mother’s father’s sister’s sons, the mother’s mother’s sister’s 
sons and the mother's maternal uncle’s sons are called one’s 
Maternal Ba?id/tavas. — [Quoted in Mitaksara, p. 788 ; VivUda- 
chintdmani, p 242 ; Madanaparijata, p. 674 ; Smrtichandrika, 
p. 697 : Parasharaviadliava, p. 354 ; Viramitrodaya, pp. 673- 
674 ; Smrtitattva II, p. Il6 ; Vyavaharamayukha, p. 144 ; 
Vibhdgasara, 16. 2—8,] 


Notes 

There are three kinds of Bandhu8—(l) one’s own, (2) one's father’s, and 
(3) one's mother’s ; among these the first, being more intimately related to the 
deceased, are the first to inherit his property, failing them, his father’s 
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Bandhiis, and failing these latter, his mother’s Bandkus ; this should bb 
understood to be the order of suiioessio i. — [Mitak^arii, p. 783.) 

The title of these to inheritance is in the order in which they are named 
in the text. Such is the upinio.i of liUarupa also. — (Vicadachintamaiii, 
p. 242.) 

Among these one’s own handlitis are the first to inherit the property, as 
they are most intimately related ito the deceased^, and because they aie the 
first to be named in the text ; failing them come the father's bandhus, for the 
same reason ; and failing these latter, the mother's bandhus, for the same 
reason. Such is the order of succession.— (Afudanuparijato, p. 674.) 

The more near Bindhauas have been named, in the order of nearness, 
in this *’/«vti-text.— tichaudriko, p. 697.) 

The three kinds of B'andhai-as have been described here by Baudhayana. — 
\Pardsharamadhava, p. 351.) 

There are three kinds of Bandhus — one’s own, one’s father’ sand one’s 
mother’s ; among these, one’s own Bandhus being the more intimately related 
are the first to inherit the property ; fading them, the father’s bandhus, and 
failing these latter, the mother’s bandhus. Such is the order of succession. — 
(Vlramitrodaya, p. 674.) 

The more intimate BandUavas— one’s own, one’s father's and one’s 
mother’s - inherit the property in this same order. — (BmttitaUva II, p. 19b ) 

The order of succession among these shall be in the same order in which they 
are named in the text. It will not be right to argue that “ the present text 
only explains certain names and does not speak of the persons named being 
entitled to inheritance ” because even if this text were not there, the 
signification of the names could easily liave been grasped ; we do not need a 
text to tell us the meaning of the term ' piubandhu,’ for instance ; we get at 
the signification from the signification of the component parts of the name 
itself ; hence the text would be entirely superfluous if it only explained the 
signification of the names. It serves a useful purpose only as laying down the 
fact of the persons named being entitled to inherit property, — ( Vyavahdru- 
maylikha, p. 144.) 

The title to succession is in the same order in which the relations ere 
named here. — (V ibhdgasdra, 16. 2 — 11.) 

The ZJayaiiir .aya UO- 1. 1-2) sums up the law relating to the connection 
between the inheriting of property and offering the Bhraddha.—'Ihe heirs, 
beginning with the sou and ending with the daughter’s sou, are entitled to 
inherit property and also to offer 6'hrdddha ; in the absence of these, though 
the father and mother are to inherit the property, the Bhrdddha is to be 
performed by the brother and the rest, even though the parents are there; 
the Bhrdddha is to be performed by the uterine brother, and only in his 
absence, by the half-brother ; then the son of the uterine brother, then the 
son of the half-brother in the absence of these, by the father ; then the 
maternal uncle ; and the teacher. Tue prohibition that ‘ the father should not 
offer Bhrdddha to the son ’ must refer to cases where the other relatives, 
ending with the brother's son, are there. In the absence of all these, the 
Bhrdddha is to be performed by the daughter-in-law ; then the father-in- 
law. After all these, the mother, then the grandsons of the brother. 
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1 ]9. 2. 138.] ^^«n(n{JR: i 

2. 98.] ii5R?!rraT4?Tfts{««n?4«rra^?ftfil*r; ii 


The property of the Hermit, the Renunciate and the 
Religious Student is inherited by the teacher, the good pupil, 
the spiritual brother and the co-religionist [or according to the 
MitUk^ara, a brother-hermit], in this same order of sequence 
[or, according to MitUkqarU, in the reverse order'].— {Ydjfia- 
valkya, 2. 138 ; Arthashdstra II, p. 98.) [Quoted in Smrti- 
chandrikS,, p. 699; Ddyabhdga, p. 217 ; Vlramitrodaya, 675 ; 
’VyavaharamayUkha, p. 145 ; Viv&daratnakara, p. 600; 
VivUdachintdmimi, p. 244 ; Madanapdrijuta, p. 676 ; 'VivUda- 
chandra, 24. 2—5 ; ParasharamUdhava, p. 366 ; "Vibhugasdra, 
17. 1—3.] 


Notes 

The ‘ Brahmachari,’ ‘ Religious Student ' meant here is the Lifelong 
Student ; DharmabkrMS ’ is one who is related to the same teacher ; — 
‘ T’katirthl ’ is one belonging to the same life-stage. The rest is clear. In the 
case of persons other than those mentioned here, the division of property shall 
be in the manner described in the foregoing texts.— { V ishvarTtpa.) 

If any one of the persons mentioned— the Hermit and the rest— dies, his 
property shall be taken by the teacher and the rest ‘ in the order in which they 
are named.’ — Each succeeding one taking it in the absence of the preceding. — 
‘ Sachchkiiiya,’ good pupil, is the pupil endowed with excellent qualifications, 
— ' Dharmabhrata ‘ spiritual brother,’ is one who has been initiated by 
the same teacher. — ‘ .B/ratlrt A i ' is the person belonging to the same persua- 
sion (holding the same views), or the person living in the same sacred place, 
such as Benares and the like.— That the hermit has property is indicated by such 
texts as lay down that the hermit should give away his accumulated wealth 
during the month oi ‘ Ashvina.’ The renunciate and the religious student 
also possess such things as the ragged clothing and the like. — (Apararka.) 

This is an exception to the general rule that property is inherited by sons 
and grandsons, and in their absence, by the wife and other relatives. — Of the 
Hermit, the Renunciate and the Religious Student, —the property is taken by 
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the teacher, the good pupil and the co-adjutor— spiritual-brother,— ‘ in dve 
order,’ i.e., in the reverse order, (a) The 'religious student ’ meant here is the 
lifelong student ; as for the other kind of religious student, the one going to 
enter life, his property goes to his mother and other relatives ; it is as an excep- 
tion to this general rule that we have the exception regarding the lifelong 
student, that his property goes to his teacher. — (6) The property of the Renun- 
ciate is taken by his ‘good pupil,’ i.e., the pupil who is efficient in listening to 
the philosophical scriptures, retaining them in his mind and acting up to them. 
Those that are misbehaved,— even though they be the teacher and the like,— are 
not entitled to share the property, -(c) The property of the Hermit is taken by 
the ‘ Dharmabhratrekatirthl’ — ‘ Dharmabhratd ’ is one who is adopted as one’s 
brother; ‘ Ekaiirthl ’ is one who belongs to the same order ; so that the Dhar- 
mahhrdtrikdtlrthi ’ (which is Karmadharaya compound) stands for the ‘ bro- 
ther hermit.’— In the absence of the teacher and all the rest, the property is 
taken by a fellow-hermit, even when the man may have sons and grandsons. 
OAject io»i Vasiatha has declared that persons belonging to orders other 
than that of the Householder can have no shares in property ; therefore these 
other can have no connection with any property ; how then can there be any 
division (or inheriting) of property belonging to these '! Nor is it possible for the 
Lifelong Student to have any self-acquired property ; as the receiving of gifts 
and such other sources have been forbidden to him. As for the Renunciate 
(or wandering mendicant), Gautama has declared that he cannot accumulate 
wealth ; so that he also cannot have any self-acquired property. ’’—Answer.— As 
for the Hermit, he has connection with wealth, a.s is clear from such texts as— 

‘ He shall accumulate wealth enough to last for a day or a month or six months or 
a year, and give it all away in the month of Jlskvina.’ — As for the Renunciate, 
he has to keep a loin-slip, a cloth for covering himself, Yogic books and acces- 
sories and sandals,— As for the lifelong student, he also has to have such 
property as clothes and other things necessary for the keeping of the body.— 
Thus then it is only right that the texts should lay down the method of dividing 
their property.— ^ Mitdkmrd. ) 

This text mentions the heirs to the Hermit and others. — (o) The property 
of the Hermit— accumulated by him in accordance with the text—' He shall 
accumulate wealth and give it away in the month of Ashvina,'—(b) the property 
of the Renunciate, held in accordance with the text that ‘ he shall keep the acces- 
.sories to Yoga and sandals, ’—and (c) the property of the Lifelong Student, in the 
shape of clothing,— all this shall be taken by the teacher and the rest, ' in due 
order,’ i.e., each succeeding one taking it in the absence of the preceding. 

‘ Achdrya ’ is the teacher ‘ good pupil ’ is one efficient in listening to and 
retaining in mind all the teachings about the self.—' Ekaiirthl ’ is fellow- 
student; one who has acquired learning from the same teacher ; this last is the 
‘brother’ in ‘ spiritual matters,' in the performance of religious duties;— 
called ‘ brother ’ as having the same teacher, who is in the place of the 
father. — ( Viramitrodya-Tikd.) 

The Religious Student, as mentioned here along with the Renunciate, must 
be taken to be the Lifelong Stadmt.—’ Dharmabhrdta,’ one having the 
same teacher.— ‘Ekatlrtha,’ one studying the same science.—' In due order,’ 
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i.e., each succeeding one inheriting in the absence of the preceding. — (Smrti- 
chandrika, p. 699.) 

The property is to go to the persons mentioned ‘ in due order,' i.e., in 
the reverse order . — The ‘religious student’ must be taken as the lifelong 
one ; the property of the student who is ‘ going to enter life ’ goes to the father 
and other relatives.— (i3oya6Aaff£i, p. 217.) 

The ‘ religious student ’ meant here is the lifelong one ; as for the student 
‘ who is going to enter life, ’ as it is not possible for him to have a ‘ son, wife, 
daughter or daughter’s son,’ his property shall go to the father and the rest 
(mentioned in YajBavalkya’s list). -The ‘ order ’ meant here is the reverse 
order ; so that the property of the dead Religious Student goes to his teacher, — 
of the Renunciate, to his good pupil, — of the Hermit, to his brother-hermit. 
‘ Dharmahhrata ’ is one adopted as a brother, and ‘ ekatlrthJ ’ is one belong- 
ing to the same order.— The ‘ goodness ’ of the pupil in this connection does 
not consist in his having a good character, because one having a bad charac- 
ter would be naturally excluded on the strength of other facts ; it consists in 
the efficiency to listen to, retain and put into practice, the teachings of the 
philosophical scriptures. — The view of the Madanaratna, however, after 
quoting Vispu’s text that ‘ the property of the Hermit goes to the teacher, 
or the pupil,’ is that the ‘order’ meant in the present text is the 
same in which the persons have been mentioned, so that the Hermit’s property 
should go to the teacher, and failing him, to the pupil . . . (Though the acquiring 
and holding of property has been forbidden for the Hermit and the rest men- 
tioned here, yet)— («) so far as the Hermit is concerned, he has been permit- 
ted to accumulate wealth enough to suffice for a day or a month or six months 
or a year and to give it all away in the month of /ishoina ; (6) the Renunciate 
has to have cloth for his loin-slip and covering for the body, books and other 
things ; and (c) for the Lifelong Student also it is necessary to have such clothes 
as are necessary for the keeping of the body. So that when any of these die, 
the question would arise as to the person by whom these things should be taken; 
and the present text serves to preclude all other possible heirs and declare."? 
the persons mentioned as the only ones entitled to receive the property. — ( Vira- 
mitrodaya, pp. 675-676.) 

[VyavahdramagXikha, (p. 146) quotes the view of the Mitdk§ard and of 
Madava (as mentioned in Vlramitrodaya.] 

‘ In due order,’ i.e., in the reverse order ; so that the property of the 
Lifelong Student shall be taken by the teacher, — of the Renunciate, by his 
‘ good pupil,’ i. e., by the pupil who is efficient in the learning and acting up to 
the philosophical scriptures, — of the Hermit, by the ‘ Dharmabhratrekatlrthi,' 

‘ dharmabhrata ' is one who has been accepted as a brother, and ‘ ekatirthi’ 
is one belonging to the same order. — Though all this goes against VasisthB’s 
dictum that persons other than the House-holder, can hold no property, yet the 
present text may be somehow reconciled by making it refer to some little things 
that are held by all men. {Vivddaratndkara, p. 600.) 

‘ In due order,’ i.e., in the reverse order; so that the property of the 
Religious Student should go to the Head-Teacher of the Gurukula ; of the 
Renunciate, to his pupil ;— of the Hermit, to another hermit who has been 
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treated by him as a brother. Though according to Vasi^tha’s dictum, the Hermit 
and the rest can have no ancestral property, yet the Hermit has his yearly 
accumulation, and the Renunciate his loin-slip and such things. — (Vivada- 
ehintamani, p. 244.) 

It is the Lifelong religious student that is meant here, not one who is 
going to enter life.—' Good pupil,' i.e., endowed with knowledge and contem- 
plation of the philosophical teachings . — ‘ Dharmabhratd,’ is one who has been 
accepted as a brother ; — ‘ ekatlrthi,’ is a person belonging to the same order, 
i.e., another hermit ; hence the compound means a brother-hermit living near 
one’s own hermitage. — 'Order' here stands for the I’cverse order. Thus the 
property of the Hermit, in the shape of his annual supply of grains, shall go to 
his ‘ brother-hermit ’ ; the property of the Renunciate, in the shape of clothes, 
books and so forth, shall go to his ‘ good pupil ’ ; and the property of the Life- 
long Student in the shape of clothes and the like, shall go to his teacher. — 
(Madanaparijata, p. 676.) 

‘ In due order,’ i.e., in the reverse order; so that the teacher receives the 
property of the Lifelong Student ; the pupil takes the property of the Renunciate ; 
the property of the Hermit is taken by another hermit who may have been 
treated by the deceased as a ‘ brother-hermit.’— (Viradoeftandro, 24-25.) 

Here the reverse order is intended ; so that the property of the Lifelong 
Student is taken by the teacher, not by his father and other relatives ; — the 
property of the student ‘ going to enter life ’ is taken by his father and other 
relations the property of the Renunciate is taken by a ‘ good pupil , ’ who is-effi- 
cient in listening to, retaining and acting up to the philosophical scriptures ; one 
who is misbehaved receiving no share the property of the Hermit is taken by 
another hermit who has bad the same teacher as the deceased. — Or the meaning 
of the text may be that the property of the Hermit, the Renunciate and the 
Religious Student is inherited in the following order of succession — i.l) teacher, 
(2) good pupil, and (3) the spiritual brother belonging to the same order, i.e., 
each succeeding one receiving it in the absence of the preceding. What the 
dictum of Vasistha— ‘ persons belonging to other orders do not receive shares ’ 
means is ■ that a person of one order shall not inherit the property of one of 
another order ; it does not mean that there can be no sharing of the property 
among members of the same order. — {Parashar amadhava, p. 365.) 

^ The order of succession meant here is in the reverse order. So the 
.<4 charya is the successor of the Religious Student, the pupil of the Renunciate, — 
of the Hermit, another hermit regarded as his brother. In the case of the 
Hermit and the Renunciate, though ancestral property is not possible, yet 
they have such property as the loin-slip and the like.— [Vibhagasdra, 
17. 1-4.) 

120. i 

The pupil may employ his property in religious per- 
formances for the benefit of the deceased.— (Zpas<am6a.) 
(Quoted in Smrtitattva II, p. 196.] 
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Notes 

‘ Performances ,’ — such as the monthly and other Shraddhas. — (Smrti- 
tattva II, p. 196.) 

The property of the Hermit shall be taken by the teacher 
or the pupil.— [Quoted in Vlramitrodaya, p. 675 ; 
Vyavaharamayukha, p. 145 ; Vivadaratnakara, p. 600 ; Vivdda- 
ckandra, 24. 2—5.] 

122. 28. 89.] i 

Vedic scholars shall take the property of the childless 
Brahmana. — (Gautama, 28. 39.) [Quoted in MitaksarU, p. 790; 
Vlramitrodaya, p. 676 ; Vyavaharamayukha, p. 144 ; Madana- 
parijata, p. 675.] 


Notes 

In the absence of the fellow-student, any Vedic scholar may take the pro- 
perty of a dead Brahmana.— (Aft ta/cforo, p. 790.) 

In the absence of all the relations mentioned, down to the fellow- student, 
the Vedic scholar shall take the property ; and failing him, any Brahmapa.— 
(Vlramitrodaya, 1.676.) 

‘ Vedic scholar,’ i.e., one who has studied the same Vedic rescension 
as the deceased.— In his absence, the property goes to any Brahmapa, who may 
be near at hand.— (AfadanapanVafa, p. 675.) 


128. H3 9. 188.] ^ miren ftwfiRw: i 

snrf jt ^«i# « 

On the failure of all (heirs), the property shall be taken 
by Brahmapas, learned in the three Vedas, pure and self- 
controlled ; in this manner the law would not be violated.— 
(Manu, 9. 188.) [Quoted in Apararka, p. 745; MitaksarU, 
p. 790 ; Madanaparijata, p. 676 ; Vivadaratnakara, p. 697 ; 
Smrtichandrika, p. 698; ParasharamUdhava, p. 354; Daya- 
bhaga, p. 214 ; Vlramitrodaya, p, 674 ; Vyavaharamayukha, 
p. 144.] 
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Notes 

‘ Rrafcwanas,’— living in the same village; — ‘ Traividyah,' well-versed 
in. the Vedic Triad; — ‘ iSAucfcaj/ali,’ —well-behaved ; — ‘ Ddntah,’ with senses 
under control.— This refers to the property of a dead Bruhmana ; the property 
of olher persons go to the king. — (Saroajnandrdyana.) 

Instead of saying ‘failing these,’ the text has used the expression ‘ on the 
failure of all,’ with a view to indicate the title of the fellow-student and 
others also to inheritance. On the failure of all others,— Brrihtoanas, who have 
studied the three Vedas, are internally and externally pure, have their senses 
under control inherit the property, and, on that account, become liable to offer 
the cake to the dead ; so that in this manner, the deceased does not suffer in 
the matter of the shraddha and other o({evmga.~ (Kulluka.) 

‘ Uharmo na hhjate ’—because the said Brahmanias duly accomplish the 
shraddha and other rites. This is a mere reiteration.— (UopfeawiinaBdo.) 

‘Of all' — men and women, somehow or other related to the deceased. — 
iNandana.) 

‘ Dharma,’ duty of the king— is not violated.— (iJomoc/iaBdru.) 

In the absence of the ‘Vedic scholar,’ any Brahmana may take the pro- 
perty. — {Mitak^ara, p. 790.) 

In the absence of the Vedic scholar who has studied the same Vedic text, 
the property shall go to any mere Brahmana who may be near at hand,- 
(Madanaparijata, p. 675.) 

This answers the question— who is to inherit when even a fellow-student is 
not there —(Smrtiohandrika, p. 698.) 

In the absence of even those who have the same Pravara as the deceased, 
Brahmanas shall inherit the property. — The ‘dharma,’ spiritual merit, of the 
deceased does not suffer ; because even though being exhausted by his happy 
experiences, it becomes augmented by the merit of his wealth having gone to 
Brahmapas.— (Da.va&A.apa, p. 214.) 


124. I 

In all cases where there is no heir, excepting that of 
the property belonging to a Brahmana, the king shall take 
the property ; and the property of the Brahmana, which 
there is no one to inherit, the king shall hand over to Vedic 
scholars. -(iVaraiZa.) [Quoted in VivSdaratnakara, p. 597; 
VivMachintamani, p. 243 ; Vyavaharamayukha, p. 145 ; 
Dayaniri^ava, 9. 2 - 8.) 


Notes 

‘ Adayikam,’— which there is no one to inherit — ( VivSdaratnofcoro, 
p. 691 ; also Vivddackintamani, p, 243.) 
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125. 2.5. 67-68.] ^sg^a: i 

^ Ti5n Hq^iTRrqf^ ?r: ii 

^rai vn^mi^nq ; i 

Should a K§attriya, Vaishya or Shudra die without son, 
wife or brother, their property shall be taken by the king, 
as he is the lord of all, - except in the case of the Brahmana. 
But the righteous king shall provide maintenance for his 
women.— (Br/iaspati, 25. 67-68.) [Quoted in Apararka, 
pp. 145, 746 ; Mitak§ara, 9. 747 ; Vivadaratnakara, p. 598 ; 
Vivadachintamani, p. 243 ; Vlramitrodaya, p. 649 ; Vyava- 
haramayukha, p. 145 ; Smrtichandrika, p. 698 : Parasliara- 
madhava, p. 359 ; Dayanirnaya, 9. 2—7 ] 

Notes 

‘ Without son, wife or brother,’— this is meant to include all those down 
to the ‘ fellow-student, ’ w ho have been mentioned as ‘ heirs. ’ Tlie order of 
succession among those having been fixed, the king could not come in between 
any two of them (Viramitrodaya, p. 649.) 

This refers to the ‘kept’ women; that is why the term used is ‘strV 
(woman) [not ‘patnl,’ ‘wife’].- {Mitaksara, p. 'Ii7.) 

‘ Tatatrinam,’ — those non-Brahmapa women who are not entitled to 
iaberit property. —(Smrtichandrika, p. 698.) 

This refers to the ‘ kept ’ women-; as the word used is ‘ stri ’ (women).— 
{Parasharamadhava, p, 359.) 


126. Tisrmftr t 

rhat property to which there is no heir goes to the king, 
saving that which may be needed for the maintenance of the 
women and dependents and the performance of the after- 
death rites (of the deceased) ; the property of the Vedic 
scholar, he shall make over to Vedic scholars. —(ifai^/ayawa.) 
[Quoted in Mitaksara, p. 746 ; Parasharamadhava, p. 859 ; 
Vyavaharamayukha, p. 139.] 

Notes 

‘ Adayikam,’ to which there is no heir; such property ‘goes to the 
king,’ passes into the possession of the king;— saving that which may be 
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required for the feeding and clothing of the dead owner’s wonaen, and ior his 
‘after-death rites,’— i.e., ;Sftradd/iag,— all the rest goes to the king. There 
is an exception to the said rule : As for the property of the Vedic scholar,— 
setting aside what may be needed for the support of his women and dependents 
and for his Shraddha,~iiie king shall make it over to a Vedic scholar.— The 
reference here is to the ‘kept’ women, — as the term used is ' yo^it,’ 
‘woman.’ — {Mitdk^ara, p. 746.) 

Setting aside what may be needed for the food and clothing (of the dead 
man’s women and dependents) and his shrdddha,—tbe property to which 
there is no heir shall go to the king. But the property of the Vedic scholar, — 
after setting aside what may be needed for the maintenance of his women 
and dependents — goes to another Vedic scholar, not to the king.— {Parashara- 
mddhava, p. 359.) 

This refers to the ‘ kept ’ women.— { Vyavahiiram ayukha, p. 139.) 

127 . rm 

The king shall take the property to which there is no 
heir, save what may be needed for the maintenance of the 
women and for the Shrnddha (of the deceased) ; except the 
property of the Vedic scholar, which the king should make 
over to persons learned in the three Vedas.— (Arf/ta?Sstro II, 
p. 34.) 

128. 9. 189.] ^1^ ^ I 

g ii 

The property of the Brahmana should never be taken by 
the king; such is the law. Butin the case of other castes, 
the king shall take the property in the absence of all (heirs).— 
(Manu, 9. 189. ) [Quoted in Apararica, p. 745 ; Mitaksara, 
pp. 777, 790, 791; Vivddaratnakara, p. 597; Vivadachintd- 
mani, p. 243; Madanapdrijdta, p. 675; Smrtichandrikd, 
p. 698; Parasharamadhava, p. 355; Dayabhdga, p. 217; Vlra- 
mitrodaya, p. 674; Vibhagasdra, 16. 2—11.] 

Notes 

'In the absence of all heirs ’—down to the ‘ papiV—lSarvajnanara- 
yana.) 
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The rale of the law is that the king shall never take the property of the 
BrahmaQa ; in the absence of Br.ihtnanas possessing the requisite qualifications, 
the king shall make over that property to any ordinary Brahmana. The pro- 
perty of the Kqattriya and the other castes however the king himself shall 
take over, if there is no one of those who have been declared as entitled to 
inherit.— (Kjiiiufco.) 

What is meant is that the Brahmana ’.s property may be given even to a 
low Brahmana. — (Raghavananda.) 

‘ Nrpa,’ ‘ king,’ is the guardian of the country. — {Apararka, p. 746.) 

The king shall never take the property of the Brfihmana ; that of the 
K^attriya and other castes, — in the absence of all heirs, down to the fellow- 
student, — shall be taken by the king, not by the Brahmana. — (Mitdk^ara, 
pp. 790, 791.) 

As for the property of the Kxattriya and the other castes, — if there are 
no heirs, down to the fellow-student, — it shall be taken by the king, and not 
by the BrShmapa. — {Madauaparijdta, p. 675.) 

‘ Nrpa,’ the guardian of the country, and the town. — (Sm\tichandrikn, 
p. 698.) 

The Brahmana’s property shall never go to the king ; that of the 
K^attriya and the other castes goes to the king, if there are no heirs, down 
to the fellow-student. — {Parnsharamadhava, p. 355.) 

‘ In the absence of all ’—including even the BrShmaria.— With the 
exception of the property of the Brahmana, the property of all heirless persons 
shall go to the kmf'.—lVayabhhgO; p 217.) 

1 29. gji>fr5rH ^ | 

cRHI^Tvn sTTSHir?# II 

The Brahmana’s property, like poison, destroys the king 
along with his son and grandson ; therefore, the king shall 
never take the property of the Brahmana. — (BattdM^aTCo.) 
[Quoted in Vivadaratnakara , p. 597 ; Vivadachintamani, 
p.243; Vibhagasara , 16. 2—12 ; Dayanirnaya, 9. 2—7.] 

No'fES 

The Brahmana’s property is like poison.— ( Vivddnrattidkara, p. 697.) 


130. 1 srisrari’^ frai^l qsrsrJT i 

On the death of a Brahmana, if there is no heir to his 
property, it should be given to a Brahmana; otherwise the 
F. 66 
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king would incur sin. — (ATorado.) [Quoted in MitUksarU, 
pp. 790, 791 ; Madanaparijaia, p. 675; Smrtichandrika, p. 698; 
Parasharamadhfiva, 355; Viramitrodaya, p. 675.] 

Notes 

‘ Tayinashr-f*— an the death of the owner of the property. — {Smrtichand’ 
rika, p. 698.) 

l H 1 . ^ h i 

The property of the Vedic scholar goes to the society, not 
to the kmg.—(Shankha-Likhita.) [Quoted in Apararka, 
p. 746; Vivdda7'atnakara,i>.5Q8‘, Vivadachintamani, p. 293 ; 
Vibhagasdra, 17. 1. 1.] 


Notes 

^ ‘ Part*a/,’—' society,’ stands here for Brfihmanas — ( Vi»odorainoA-oj-o, 
p. 598.) 

The order of succession is as follows : — son — son’s son — son’s son’s son — 
chaste wife— daughter — motlier — father — brother— brother’s son — near sapinda 
— remote sapinOas, in order of nearness, —near 8ak^ilya— remote sakulyas, 
in order of nearness— maternal relations - the king, except in the case of 
Brahmaiia’s property, in which case it goes to another good Brahmaiia.— 
{Vioadachintamaiii, pp. 243-244.) 

By ‘ Porijat,’— Bruhmanas are meant here.— The upshot of the whole 
law of succession is that it goes in the following order : — il) son, (2) son’s son, 
(3) son’s son’s son, (4) chaste wife, (6) daughter, (6) mother, (7) father, 
i8) brother, (9j brother’s son, (10) near sapinda, (11) remoter sapinda, 
(i2) maternal relations, (13) king (except in the case of the BrShmana’s 
property). -(FiftliasasSro, 17. l-I.) 

1.S2. i 

Properties with no owners (i.e,, unclaimed) go to the 
king. iShunkhtt-Likhitd^') [Quoted in VivuddVfztnoihdTdf 
p. .599 ] 
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GENERAL RULES FOR THE KING 
133. 2. 3- 36.] 

ggffRC ^Ji^RiTTOri^ f 

He shall keep carefully guarded the shares of minors 
along with the accruing profits, till they attain majority. — 
(Baudhnyana, 2. 3—36.) [Quoted in Vivndarainakara, p 599.] 


Notes 

‘Sopachayan ’—‘along with accruing prof)tB’;--‘iS(i( 7 ?tp/o?i’ — ^well- guarded ; 
— till before the seventeenth year at their age. — {Vivadaralnakara, p. 599.)- 

134. 

The king shall take care of the property of minors and 
of the wives of such Vedic scholars as may have gone away. — 
(Skafikha-Likhita.) [Quoted in Vivadarat?iakara, p. 599.] 

Notes 

‘ Shrotriyavlrapatnlnam ,’ — the wives of such Shrotriyas as have become 
‘ vira ' — i.e., gone away. — (Vivadaratnalcara, p. 599.) 

135. »T58.27.] Lv.l., 

^^] ii 

The king shall take care of the property owned by a 
minor till such time as he may return from the teacher’s 
house, or till he may have passed his minority. — (Manu, 8. 27,) 
[Quoted in VivadaratnSkara, p. 244 ; Vibhagasara, 17. 1 — fi ] . 

633 • ' 
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Notes 

‘ Baladayadi,’ ‘ that of which a minor is the dayddi,’ owner. 
The property owned by minors shall be taken care of by the king, till 
such time as the boy may return from the teacher’s house, or till he 
may have passed his minority.— The second alternative of ‘ passing the 
minority ’ is meant for those who pass their childhood in their own home 
(and are not handed over to a teacher). In the case of one however 
who has entered the teacher’s house as a Religious Student— even though 
he may have passed his minority— his property shall have to be looked 
after until he returns from the teacher’s house.— Or the meaning may be 
that in the case of twice-born persons, the ' return ’ shall be the limit, while 
in that of others, it shall be ‘ the passing of minority.’— (Medfeotitfei.) 

‘ Anupdlaytt, ’ — should take over under his charge and guard it. — ‘ Return 
from the teacher's house,'— i.e., after the period of thirty-six years and 
the like. If during this interval, there arises any need for drawing upon the 
minor’s property,— with a view to this contingency, the text has added the 
other alternative— ‘ till he may have passed his minority’ — ‘minority’ 
lasting till the end of the sixteenth year.— (iSari'o^wanarai/ono.) 

In a case where the property of a minor without a guardian is in the 
wrongful possession of his uncle and other relations, the king should take care 
of it till such time as he may return from the teacher’s bouse after having com- 
pleted the course of study lasting for thirty-six years and so forth ; as by that time 
the minor will have passed over his inexperience. In a case however where ‘ on 
account of incapacity the boy returns ’ from the teacher’s house during hia 
boyhood, his property shall be guarded by the king till he passes his minority 
the period of minority extending over sixteen years ; as says N9rada. ‘ One 
remains a minor till the sixteenth year.’— {Kulluka.) 

‘ RalodajyadiAaire,’— the' property owned by a boy who has no guardian, — 
the king shall guard against his uncle and others ;— till he returns from the 
teacher’s house, or— in the case of the Shudra and others— till be has passed 

hia minority.— (Rajfftovanancio.) 

‘ Ddydda ’ — is owner ; ‘ baladayadi ’ — is that of which a minor is the 
owner ;— such property the king shall guard against the relatives and others 
who may be trying to take possession of it— Of the two alternatives which 
shall be adopted shall depend upon such circumstances as actual need or 
capacity and so forth.- (Nandona.) 

The property of the minor who has no relatives ‘ the king shall guard 
‘ until he has returned from the teacher’s house’ on the completion of his study. 
— {Ramachandra, ) 

The property belonging to a minor ‘ the king shall guard’ against his 
relatives. — (Vivddaratndkara, p. 598.) 

‘ Anupalaydt—i.e., not escheat it.— ( Vibhdgasdra, 17. 1—7.) 

136. 5 ^ •mii 1 

*rah(r?r: 11 
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If a coparcener has gone abroad, his share shall be guarded 
by all coparceners. If any one dies leaving minor sons, 
his property shall be guarded by the relatives of those sons ; 
the minors, subsequently, shall divide the property among 
themselves in due ^oxQ&.—iKUtyayana.) [Quoted in Vivada- 
ratnd.kara, p. 599.] 

Notes 

* Balaputr a,’— one who has left a minor son ‘ Poga'ida,’— too young, 

inexperienced. — (Vivddaratnakara, p. 699.) 



CHAPTER IV 

Section 1 

NATURE OF STRlDHANA 


1 . 1.100. 2 .] m f^a irng ^ gr i 

?rqraiq^ srasft JsnmrftT *ts«w: ii 

I have heard that ye give wealth more freely than worth- 
less son-in-law or spouse’s brother. 

So offering to you this draught of Soma, I make you this 
new hymn, Indra and Agni. (Rgveda, 1. 109. 2.) 


2. irg 0. 194.] 




(1) What is given before the fire, (2) what is given at the 
time of departure, (3) what is given in token of love, whafis 
received, (4) from the brother, (5) the mother, and (6) the 
father, ~sfrid/m?ia (exclusive property of women) has been 
declared to be of these six kinds.— (Ma«M, 9. 194.) [Quoted 
in Mitaksara, pp. 643, 736 ; Vivadaratnakara, p. 522 ; Vivada- 
chintamani, p. 215 ; Vivadachandra, 22. 2. 2 ; 23. 1 — 6 ; Smrti- 
chandrikd, p. 651 ; Parasharamadhava, p. 368 ; Ddyahhaga, 
p. 72 ; Vlramitrodaya, p. 688 ; Vyavaharamayukha, p. 152 ; 
Vibhagasara, 9. 2-3.] 


Notes 

(1) ‘ Adhyagni,’ — what is obtained from any person at the time of the 
marriage-Homa (2) customary presents received at the time of going to the 
husband’s house ; (?) what is given by the husband at the time of dalliance ; — all 
this is called ‘ Strldhana’ •, that also is ' Stridhana ' —v/hich is given to the 
woman at any time by her brother and other relatives. — (Barvajnanardyana.) 

(1) ‘Adhyagni ’—is an indeclinable : — what is given to the girl at the 
time of marriage, near the fire, by her father and others is called the 
‘ Adhyagni Stridhana as defined by Katysyana — ‘ VivdhaJcdle yat 
strlhhyo, etc.' — (2) what is obtained by the girl when she is being taken to her 
husband’s house is called the ‘ Adhyavahaniha, ’ as defined by KatySyana 
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in the text—' Yat punarlabliats naTi, etc.’ — (3) what is given by the husband 
on occasions of love making.- (4), (5), (6) and what is given on subsequent 
occasions by the brother, mother and father.— These are the six kinds of 
‘ Siridhana.’ — (Kulluka,) 

‘ Adhyagni ’ is what is given by the father at the time of marriage, near 
the fire .... What is given by the husband during dalliance and rejoicings 
and such occasions. — (RaghaoTinanda.) 

(1) ' Adhyagni ' is the property received by the girl from any person 
near the nuptial fire ; (2) ‘ Adhyavdhana’ is going from the father’s to the 
husband’s family ; — what is obtained at this time of the going is the 
‘ Adhydvdhanika ’ ; (3) what is given by the husband’s parents in token of 
affection at the time that the girl bows down to them. The meaning is that 
these six kinds of property are what is the woman’s own, whatever else she 
acquires belongs to her husband. — (A'anda mi.) 

(1) ‘Adhyagni’ is what is received from any one at the time of the 
marriage- homa •,—{Rdm.achandra.) 

What Manu means by speaking of the ‘six kinds’ of Stridhana-! is 
that the number of its varieties cannot be less than six, it does not mean that 
it cannot be more. These have been defined by Kfityayana. — {Mitak^ard, 
p. 843.) 

‘Adhyagni,’ what is given by any one at the time of marriage 
• Adhydvdhanikam, ’ the presents that follow the bride when she is being taken 
to the bridegroom’s house. Medhatithi has described the ‘ Adhydvuhanika ' 
as what has been given to the bride by her father-in-law and others at the time 
of her being carried back to her father’s house from the bridegroom’s house 
this also may be accepted ; as this stands on the same footing as the foregoing 
one,--‘ Dattahcha prititah,’ what is given by her father-in-law and other 
relations, through love aroused by her character, virtue and efficiency.— 
‘Six kinds’ this is added for the purpose of precluding the possibility of there 
being less, not of excluding a larger number ; as we find that there is yet 

another kind of Stndhana — the A dhieedanika — mentioned by Yajnavalkya. 

{Vivddaratndkara, p. 522.) 

The number ‘ s ia: ’ i.s mentioned for the purpose of showing that the number 
cannot be less. -These are defined by Katya yana.—( Vivadachinta mani, p. 216 ; 
also Pardsharamddhaia, p. 368; Vlramitrodaya, p. 688 ; and Vtjavahdra- 
mayukha, p. 162.) 

‘ What is received from the brother, etc.'— at any time during her life, 
for her maintenance.— (Smrtic/iond?-t&5, p. 652.) 

‘ Adhyagni ’—what is given by any one at the time of marriage is known 
as ‘ Adhyagni ’ ‘ Adhydvdhanikam ’—what is given by any one at the time 
of the Dvirdgamana, (Bride’s going to the house of the Bridegroom); also 
known as ‘ Yautuka’ PrUidattam,’—vrhat is given to the bride by her 
father-in-law and others at the time of her bowing down to them, which is 
known as ‘/’adamwdaniVco.’—' WAaf is given by the mother,’ ‘ lohat is 
givenby the father,’ ‘ ichat is given by the brother’-, in all these there is 
no restriction as to time. Thus there are six kinds of Stridhana.~{Vibhdga- 
so?'o, 9. 2—4.) 
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GHAPTEU iV 

3. ] (A.) I 

(B) 55ra*i# JTnlt ^qffRT f^'fra; 

[v.l, % ] i 

qrciiTarTf qm 5 r^ n 

(C) sfhm ^ *q«qr qr »qg^qr qt i 

qr<?q^«{f^<fc qqqc [ui,, tq] 

qTTqffqifqqg^q# [v.l, sftflrq^ qf^q^ ] ii 

(AJ What is given to women at the time of marriage, 
near the fire, has been called by the wise the Adhyagni- 
Strldltana ;~iB) whatever is obtained by the woman at the 
time that she is being taken from her father’s house has been 
called the Adhyavahanika-Stridhana ‘,—{C) whatever is 
given to the woman, through love, by her father-in-law or 
mother-in-law at the time of her bowing down to their 
feet is called Adhivedanika or Lavanydrjita [w.Z., Prltidatta] 
Strldhana.~(Katyayana.) [Quoted in Apararka, p. 716; 
Mitak^arSL.p. 843; VivUdaratnUkara,i>.52A ; VivadachintUmani, 
p. 216 ; VivcLdachandra, 23. 2. 1 ; Madanaparijuta, p. 671 ; 
Faraaharamadhava, pp. 368-369 ; Smrtickandrika, p. 661 ; 
Vlramitrodaya, p. 589 ; VyavahUramayukha, p. 163 ; 
VibhUgasam, 9. 2—6 ; Dayanirnaya, 10. 2—9 ; 11. 1—4.] 

Notes 

(B) This is the ‘Adhyavahanika’ as defined by Katyayana. — {Vivada- 
ratriakara, p. 624.) 

(S) This is what the bride receives from any one at the time of her 
Doiragamana (going to her husband's house). (C) ‘ LSvanya’ here 

stands for character, efficiency and such qualities. Thus the third kind of 
Strldhana is that which has been given by the father-in-law and other relations 
to the bride who is endowed with good character and other good qualities, when 
she bows down at their feet. The ’Adhivenika’ is the seventh kind of 
Stridhana, for which see YiijQavalkya (below),— { V'ivodochirataTno'ii, 

pp. 216,216.) 

‘ Pddavandanikam,’ given at the time of her bowing down to their feet. — 
(Smrtichandrikd, p. f52.) 

(A) — ‘ Near the fire,’ — this stands for the whole time of the marriage, 
from the Nandi-Shrdddha down to the final obeisance to the bridegroom. 
What is got during all this time is called ‘ Adhyagnika.’—Tima same is also 
called ‘ Yautuka ’ (dowry) which is derived from the root ‘yu’ to intermingle ; 
the marriage brings about the fntertninpiinp of the man and the woman by 
making their bodies one ; as laid down is the Shruti text, which speaks of 
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“ the bones with the bones, the flesh with the flesti, the skin with the skin — 
hence what is got at the mairiage is rightly called ‘ Yautuka’ (dowry). — (Daya- 
nirncya, 10. 2 — 9/) — (B) ‘Paitrkat {v.l., for ‘piturgrhat’) means ‘ from the 
father’s family and from the mother’s family.’— (Day anirnaya, 11. 1 — 4.) 


4. ] (A) qrfj: fqq:qts«raT i 

wrg: [«.Z.,vig:] usprarig; 

II 

(B) ^«!rT I 

(C) ^fhirT I 

^ II 

(D) igrl qqgfr: i 


(A) Whatever is obtained by the married or unmarried girl, 
at her husband’s house or at her father’s house, from the 
brother [v.l., husband] or parents, is called Saudayika (Dowry). 
(IB) After having obtained the Saudayika property, women are 
free to do what they like with it, since it has been given to 
them through kindness, as a means of livelihood. — (0) In 
regard to the Saudayika property, women have been declared 
to be free to do what they like, as to selling it or giving it 
away, even with immoveable property. — (D) On the death 
of her husband, the widow can make use of the property 
inherited from her husband at her will ; and during his life- 
time, she should guard it; or otherwise (if three is no property 
of the husband) she should pass her days in the family of 
her husband. — (Aat 2 /ai/a«a.) [Quoted in Apararka, pp. 751, 
752; Mitak^ara, p. 844; VivUdaratnUkara, pp. 510, 511; 
Vivadachintamani, pp. 217, 218 ; Vivadachandra, 22. 1—24 ; 
Madanaparijata, p. 671 ; Smrtichandrika, p. 655 ; Parashara- 
madhava, p. 369 ; Dayabhaga, pp. 73, 76 ; Vlramitrodaya, 
690, 691 ; Smrtitattva, pp. 188, 190 ; Vyavaharamayukha, 
p. 155 ; Vibhagasara, 9. 2—12.] 

F. 67 



530 CHAPTER IV 

The meaning is that what is obtained by the girl, at her father’s place or 
elsewhere, from her brother or parents, is called ‘ Savdayika,’ i.e., what has 
been obtained from such relatives as are Sudaya (inheritors of property').— 
{Balambhatti on Mitak-^ara, p. 844.1 

The construction is' patyuh gihe — piturgrhs,' ' at her husband's house 
or at her father’s house. ’ — ‘ From her brother or parents’ — this is only by 
way of example ; what is meant is that whatever a married or unmarried girl 
obtains, at her father’s or husband’s bouse, from her mother or father or other 
relatives is her ‘ Savdayika ’ property. — Anrshn msya’ is freedom from harsh- 
ness ; in order to save her from harsh treatment, her father or other relatives 
have provided for her maintenance. Thus in regard to their Sat(dayika pro- 
perty, including immoveable property, women are free to do what they like. 
(Dl But in regard to what has been given to her by her husband, her freedom 
lies with property other than the immoveable. — ‘Property inherited from the 
/wtsSand ’ is of two kinds — (11 that in which the wife’s ownership has been 
created on the husband’s death by reason of there being no other person entitled 
to inherit it, and (2) that in which the wife’s ownership is there during the 
husband’s lifetime by virtue of her relationship to him. In regard to the (1) 
the wife is entitled to do what she likes with all but the immoveable property ; 
in regard to the (2) it is added ' nidyamaue samrak?et,'—i.e., she should 
guard the wealth in due obedience to the husband’s wishes.— Such is the 
explanation according to the PruAasAa.— According to HalSyudha and Psrijnta, 
' BhartrdUyo. ’ is the Stndhan.i given by the husband. The view of the 
‘ Prakasha ’ is to be accepted. — ( Vivddaratnakara, pp. 510, 612.) 

All the ten kinds of Stridhana are included under the name ‘ Saudayika’— 
(A1 The terra ‘ grhe’ is to be construed with ‘ patyul.i ’ also. ' Sdrdham ’ is a 
wrong reading (for ‘ patyuh.’), ' Brother ’ {v.l,, husband) is only illustrative ; 
the meaning is that whatever the married or unmarried girl obtains from her 
father or from other members of his family is called ' Saudayika.’— {C) The 
meaning is that in the matter of the property— moveable as well as immoveable — 
that she has obtained from her father’s family, the woman is free to give it away 
or otherwise dispose of it. —(D) ‘ Bhartrdaya’ is husband's property ; which, 
on his death, in the absence of other heirs, passes into the possession of the wife ; 
and which during the husband’s lifetime, is owned by the wife only with his 
permission. In regard to the former, it is said that she can use it as she likes ; 
but this refers to property other than the immoveable. — In regard to the latter 
it is said that during his lifetime, she is to guard his piopeity. —‘Otherwise,’ — 
i, e., if there is no property of the husband, the widow should pass her days 
in her husband’s family. — Thus even when the husband's immoveable property 
passes into the possession of the widow, she is not entitled to give or sell it 
away. Just as in regard to the immoveable property given to her by her 
husband or inherited by her from him, the widow is not entitled to sell or give it 
away,- -in the same manner she has no right to give or sell that immoveable 
property of her husband vihvAi has come to her through her son.— (Vivada- 
ehintdmani, pp. 216 — 218.) 

(C) In regard to her Saudayika property, the woman is free to do what 
she likes,— during her husband’s lifetime as well as after his death.— 
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(D) ‘Bhartrdaya’ is what has been given to her by her husband ; in regard to 
this she is free to do what she likes only after her husband’s death ; during his 
lifetime she is to ‘ guard ’ it, i.e., use it only with the husband’s permission. — 
(SmrtichaHdrik'a, pp. 654-655.) 

(C) Of the Saudayika immoveable property, a woman may make what 
use she likes.— [DTjyabhdga, p. 76.)— (D; The meaning is that when her husband 
is dead, the widow' can freely make use of the property given to her by her 
husband ; but during his lifetime, she shall guard it, i. e., she should not be 
too liberal with it.— (Ibid., p. 74.) 

‘Bharluh’ is the reading adopted in the Kalpataru and other works. — 
(Vlramitrodaya, p. 690.) 

(C) ‘ Saudayika ' is what has been obtained from one’s Suddyas,—i. e., 
the father, the mother and the husband’s relatives. — (Smrtilattva II, p. 184. — 
(Dj ‘ As he likes,’ — i.e., for religious purposes. — (Ibid., p. 190.) 

(B) and (C) These texts declare the woman’s freedom to do what she likes 
in regard to some kinds of property. — (VyavaliSramayukha, p. 166.) 

(C) In regard to her Saudayika immoveable property, the woman is 
free to do what she likes.— (D) When her husband's property passes into her 
possession on his death, the widow may make what use of it she likes. But she 
shall only enjoy it as she likes, she shall not spend it in improper ways. — 
(Vivadachandra, 22. 1-2, 4.) 

(A) This sums up in brief the definition of ‘ SaudSyika ' as anything that 
a woman has received, before and after marriage from her father and hus- 
band’s family.— (Vi6A3pasaro, 10. 1.1.)— From all these texts of Katyayana 
it is clear that in regard to immoveable property also, the woman is free to give 
or sell it ; but in regard to what she has received from her husband, she has 
this freedom only so far as moveable property is concerned ; it does not extend 
to immoveable property ; as has been declared in the text ‘ Bhartra pritena 
yaddattam, etc,’ — (Vibhagasara, 10. 1 — 5.)— (D) During the husband's 
lifetime she shall ‘ guard the wealth,' as she has no absolute right over it. — 
(Ibid., 10. 1. 1.) 

5. =9 igwTf Iff. Jsg: i 

Whatever property has been obtained by the girl, at 
marriage or after marriage, from the house of her father and 
of her husband, has been declared to be ‘ Saudainka.’- (Vyasa.) 
[Quoted in Apararka, p. 751 ; Smrtichandrika, p. 655 ] 

Notjbs 

What is meant by this text and the text of Katyayana— ‘ ndhaya kanyaya 
vapi, etc.,’ is that since her betrothal till the formalities ending with her entry 
into her husband’s house, whatever dowry and other gifts are obtained by 
the girl in her father’s house or her husband’s house and from her paternal 
and maternal relations, is called by the name ’Saudayika.’ — (Smrtichandrikd, 

p. 666.) 
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6. 5PT5JTT«W ] f^RTTf iq; <?TrTt I 

5 ^rs^i ii 

Tui: fv^: ?iTOn5r il 

What has been obtained by the woman after her marriage, 
from her husband’s family or from the family of her relations 
is called ‘ Anvadheya ’ ; that also is Anvadheya, according to 
Bhrgu, which has been obtained from the husband or from the 
parents.— {Katyay ana.) [Quoted in Apararka, p. 752; 
Mitak^ara, p. 845; VivadaratnUkara, p. 524; VivUdachintcLmani, 
p. 216 ; Vivadachandra, 23. 1—0 ; Madanaparijata, p. 671 ; 
Smrtichandrika, p. 660 ; Parasharamadhava, p. 369 ; Daya- 
bhaga, pp. 71-72 ; Viramitrodaya, p. 689 ; Vyavaharamayukha, 
p. 153; Vibhagasara. 9. 2-12.] 


Notes 

‘ This is held to be Strldhana,’— this has to be added.— (Jlf<taA:?aro, 
p. 846.) 

Thus there are ten kinds of Slrldhana.—i VivMachintamani, p. 216.) 
' After marriage, ’—this brings out the significance of the proposition ‘ anu ’ 
in the name ‘ Anvadheya ’ ; — ‘ obtained ’ is what is expressed by the term 
‘ adheya ’ contained in that name, — {Smrtichandrikn, p, 660.) 

The term ‘ bandhu ’ stands for the father and mother. Thus the meaning 
is that what is obtained after her marriage from her paternal and maternal 
relations, and from her husband and her husband’s relations— such as her 
father-in-law and the rest,— is called ' Anvadheya.’— {Ddyabhdga, pp. 71-72.) 

Thus there are ten kinds of Strldhana ; all this is what constitutes the 
‘Saudayika’ property of women. This is what KatyByana has declared in 
the text ‘Udhayd kanyaya vapi, etc.,’ which sums up the definition of the 
Saudayika as anything that a woman has received before and after her 
marriage from the father’s and the husband’s family. — (Vibhagasara, 
10 . 1 . 1 .) 

7. 2. 144-145.] i 

=1^ [v.l., 

What is given by the father, mother, husband and 
brother,— what is obtained in the presence of the fire, — what 
is given on account of supersession, and so forth-has been 
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declared to heStridhana, ‘woman’s property asalso what has 
been given by relatives, the nuptial fee and the marriage 
presents. — (.YajHavalkya, 2. 144-145.) [Quoted in VivUdarat- 
ndkara, p 523 ; Madanapdrijata, p. 670 ; Smrtichandriks, 
p 652 ; ParUsharamUdhava, p. 368 ; Dayabhaga, p. 75; Vlra- 
mitrodaya, p. 688 ; Vyavahdramayukha, p. 152 ] 

Notes 

‘Adkyagnyiiplgatam,’— obtained at the time of marriage ; — ' Adhiveda- 
vikam, ' tbat which is given to a wife who has been ‘superseded,’ or what 
is given for the purpose of supersession. The particle ‘ cha ’ includes ornaments 
and such things, mentioned in other Smrti-texts. All this is to be understood 
to be ‘ Strldhann .' — (Vishvarnpa takes the third line separately along with 
the second line of verse 145.) 

‘Adhyagni ,’ — what is given by the father and others and is received at the 
time of marriage, in the presence of the fire . — ‘ Adhivedanikam’ is what is; 
given on account of • Adhioedana,’ ‘ supersession,’ which means the marrying ; 
of another wife while the former wife is still alive. The particle ‘eha’ stands 
for ‘ adi,’ etc ; so that the other kinds of woman’s property become 
included,— such for instance as those mentioned in the following texts— (o) ‘The 
wives should be made equal sharers with the sons,’ (6) ‘The mother also shall 
take an equal share,’ ‘the fourth part of the share of the mother, etc.,’— as 
also other kinds of property belonging to women which have been described by 
Manu and others as ‘ Str'idhanu.’ — (Apararkn, who takes the third line sepa- 
rately, with the second line of the next verse ; ‘Bandhudatta’ is what is given 
by the paternal or maternal uncle and others. ) 

(n) What has been given by the father, mother, husband and brother, — 
(6) what has been given by the maternal uncle and others at the 
time of marriage, in the presence of the fire, — (c) what is given on account of 
‘ supersession, ’ —as mentioned in Yajnavalkya’s text (2. 148) — ' Adhivinna- 
striyai dadyat, etc.’— The term ‘adya’ {v.l., for ‘ chaiva'] stands for properties 
acquired by inheritance, purchase and other recognised means. — All this has 
been declared by Manu and othev.s to be ‘ Strldhnna,’ ‘ woman's property.’ — 
The term ‘Stridhana’ is used in its etymologicai sense, not in any technical 
sense ; so long as a word can be taken in its etymological sense, it is not right 
to impose upon it a technical signification.— When Manu enumerates the 
‘ six kinds ’ of Stridhana, ail that is meant is that the number of varieties 
cannot be less than six, not that it cannot be more The exact definition of 
‘ Adhyagni ’ and the rest has been provided by K.ity lyana. ‘ Bandhudattam ’ 
is what is given by the girl’s paternal and maternal relations ; — ‘,SAulAo’ 
is that fee on payment of which the girl is given away ; ‘ Anvadheyaka ’ 
are gifts received after marriage ; — all this also is Stridhana. — (Mitak^ara.) 

‘ Adhyagnyupayatam ’ -given by the maternal uncle and others near 
the fire, at the time of marriage. ‘Adhivedanikam ’ is what is given on account 
of supersession. — The term ‘ ddya ’ is meant to include property acquired by 
purchase and other means.— (Madannparijdta, pp. 670-671.) 
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‘ Adya ' haa been added for the purpose of including properties other 
than those here m&at\oned.—{Sm\tichandrik'<i, p. 652. ) 

What is given through love by the father (mother, husband and brother), - 
‘ Adhyagni,’ what has been obtained from strangers i. non-relations) at the 
time of marriage, in the presence of the fire, — ^Adhivedanikam,’ described 
later on as what is given to a superseded wife, — what is given, through love, 
by relations, such as the maternal uncle and rest, - ' Shulkain,’ the fee settled 
between the parents and others as to be given to the bride and the bridegroom, — 
and ‘ Anrad/teyafcawi,’ described by Kliyayana as ‘what is obtained by the 
girl, after marriage, from her husband’s and her father’s family all this is 
called ‘ Strldhana ’ or ‘ Saudayika.’ — The term ‘ Adya ’ serves to include 
what passes to the woman on the death of her husband, — and the particle 
‘cha’ to include the clothes, ornaments and other things possessed by the 
woman and ‘ eua ’ serves to exclude what belonged to her husband 
individually (?j — {Vlraniitrodaya-Tika on Yajhavalkya.) 

‘ Adhyagnyupagatam ’ is what is given by the maternal uncle and others 
at the time of marriage. — ‘ A dhivedaHikam,’ what is given to the superseded, 
wife on account of the supersession. The term ‘Adya’ includes the Adhya- 
vahanikam (what is given to the girl at the time of her going to her husband’s 
house), and also such property as is acquired by her through inheritance, 
purchase and other ineans—(Pardsharamadhava, p. 368.) 

‘ Adhiveda iika ' is the solatium that is given to the former wife by one 
who is going to marry a second wXte.—iDayabhdga, p. 75.) 


8. qwg??*! 2. U8.] i 


To the superseded wife one should give an equal amount 
as compensation for supersession, if she has not already 
been given her Strldhana ; in case this latter has been given, 
she is to receive only half. - [Yajfiavalkya, 2.148.) [Quoted in 
Vivadaratnakara, p. 523 ; Vivadachintamani, p. 216; Vivada- 
chandra, 23.1—8; Madanaparijata, 670; Viramitrodaya, 
p. 690 ; Smrtitattva II, p. 166 ; VyavahWramayukha, p. 153 ; 
VibhMgasara, 9. 2 — 8 ; Dayanirnaya, 16. 2—9.] 

Notes 

See 11, 349. 

While one wife is living, if a man marries another, the former is ‘ superseded ’; 
she is to be given something by reason of her being superseded ; and this is to 
be an ‘ equal amount equal to what ’-equal to what is given to the newly 
wedded wife.— But this is to be given to that wife to whom no Strldhana has 
been given. If the Strldhana has been given to her, then she is to receive only 
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'AaJ/',’ not an equal amount. The term ' ardlio,’ ‘ half,’ here does not mean 
exactly one of two equal parts ; what is to be given is that which, along with 
the Stridhana already given would make up an amount equal to what has 
been given to the newly wedded wife — (i4pa7-Sr/ca.) 

The wife over whose head the husband has married a second wife 
should be given an amount equal to what has been spent in the second marriage ; 
if Stridhana has not been previously gpven to her. If Stridhana has been 
given, then only half shall be given to her. — This has to be given only in case 
where there has been ‘ supersession ’ without sufficient reason. -( Vishvarvpa.) 

That wife is said to be ‘ superseded ’ over whose head the husband marries 
again; — to such a wife should be given, on account of the supersession, an 
amount ‘ equal ' to what has been spent over the second marriage ; but only to 
the woman to whom either her husband or father-in-law has not given her Strl- 
dhana. If this has been given, then only half shall be given. The term ‘ half ’ 
does not mean ‘one of two equal parts,’ — what is meant is that she shall receive 
an amount which, along with the Stridhana already received by her, makes up 
the amount spent over the second marriage. — i Mitak^ard.) 

This text explains what is meant by the Stridhana called ‘ A dhivedanika.’ 
—If a woman has been made to have a co-wife, she shall receive, an account of 
the husband having brought in her co-wife, an amount equal to what has been 
given to the newly wedded wife ; — if the superseded wife has not been given her 
Stridhana. In case the Stridhana has been given to her previously, she should 
receive only half of what has been given to the newly wedded wife.—(7iro- 
mitrodaga-Tika on Ydjnavalkya.) 

She is called ‘superseded’ over whose head the second marriage has taken 
place.— ( Vivadaratndicara, p. 523.) 

If the husband marries a second time, his first wife becomes ‘ superseded 
what is given to her at the time of this supersession is called ‘ A dhivedanika.’ — 
(Vivddaohintdma ii, p. 216.) 

That wife is called ‘ superseded ’ over whose head her husband has married 
a second time. — (Vivddachandra, 23. 1—8.) 

That wife is ‘ superseded ’ over whose head the husband has married again ; 
— to such a wife shall be given, on account of her supersession, ornaments and 
other things, equal to what has been given to the second wife.— A condition 
is added— ‘ if Stridhana has not been given to her.’—^Madanapdrijdta, 
pp. 670-671.) 

‘A dhivedanika’ is what is given to the first wife at the time of marrying 
the second wife. — (Vlramitrodaya, p. 690.) 

This is cited as lending support of the view that, if the wife has got her 
Stridhana, she shall be given only half the share given to the son.— ISmrtitattva 
II, p. 166.) 

‘ Ardha,’ ‘half,’ here stands for that amount which makes the total amount 
received by the superseded wife equal to that given to the second wife.— — 
( Vyavahdramayukha, p. 153.) 

‘. 4 dfeivedanifco’ is what is given by the husband to his first wife at the 
time of her supersession (by a new wife), — (Vibhdgasara, 9, 2—9.) 
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Though this mentions the ‘ superseded’ woman, yet it applies to all those 
women who have received no Stridhana,— say Dayabhaga and others. — (Ddya ■ 
nirnaya, 18. 2—10.) 

9 13 . 8.] grwiTOToiraTff^ ^ I 

^ ii 


What is given before the nuptial fire, what is given at the 
time of the bride’s going to her husband's place, the husband’s 
gift, and what is given by the brother and the parents,— these 
are the six kinds of Stridhana. — (Narada, 13. 8.) [Quoted in 
Vivadaratnakara, pp. 523-524 ; Viramitrodaya, p. 688 ; 
Dayanirnaya, 10. 2—8.] 


Notes 

This also is not meant to exclude other kinds of Stridhana. — {Vivadarat- 
nakara, p. 524.) 

[See Sec. 3 above for the definition of these technical terms.] 

‘ bhartrdaya ’—stands for tuhat is given by the husband, not what is 
inherited from the husband.— (Dayanirnaya, 11. 1—6.) 


10 . 17 . 18 .] 

I 


What has been given by the father, mother, friends, [v.l., 
sons] and brothers,— what has been received in presence of the 
nuptial fire, — what is received on supersession,— what is given 
by relatives,— the fee,— and marriage presents ; these 
constitute Stridhana, ‘woman’s property.’ — {Vi^nu, 17. 18.) 
[Quoted in Vivadaratnakara, p. 523 ; Vivddachintamani, 
p. 216; Vivadachandra, 23. 1-7 ; 23. 1—8 to 9; Smrtickand- 
rika, p, 652: Dayabhaga, p. 71; Viramitrodaya, p. 688; 
VibhUgasara, 9. 2—10.] 


Notes 

What is meant by ‘shiilka ’ has been thus defined by KiitySyana;— 
‘Shulka has been declared to be the price that is received for household utensils, 
conveyances, milch cattle, ornaments and servants, — i.e., what the woman 
has received from the master of the house for these procuring of the utensils 
and other things ’ — ( Vivddti-- hintdmani, p. 216.) 
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The term ‘ bandhu ’ here stands for relations other than the father and 
others mentioned in the first line. ‘ Shul/ca * and ‘ Anvadheyaka * have been 
defined by Krityayana in the texts— (a) ‘ Grhopaskaravahyariam, etc.’ and 
• Vivahat parato yat tu, etc.’—iSmrtichandrika, p. 652.) 


11 . ] 


(A) f i 


gsrrf^'f ^ ii 

(C) i 

^ ^ vrgwm wg; ii 


(A) Property given for maintenance, ornaments, fee, and 
gifts— these would be the ‘ toowtaw’s property’ ; the woman 
herself alone can enjoy this and the husband is not entitled to 
spend it, except in times of distress. (B) In case he spends 
anything frivolously or enjoys it, he should repay it to the 
woman with interest ; but for the curing of the son’s troubles, 
he can make use of the woman’s property. -iC) If he 
spends the money with her permission and in a loving manner, 
then he should be made to repay only the principal when he 
comes by property of his own — (Devala.) [Quoted in 
Apararka, p. 755 ; Vivadaratnakara, pp. 512, 524 ; VivUda- 
chintUmani, pp. 219-220 ; Vivadachandra, 22. 1 — 10 ; Smrti- 
chandrika, p. 657 ; Parasharamadhava, p. 375 ; Ddyabhdga, 
p. 75 ; Vlramitrodaya, p. 693 ; Vyavaharamayukha, p. 156 ; 
Vibhagasara, 10. 2—10.] 


Notes 

(B) ‘ FrfAowo^^a,’— spending money over gambling, singing and so 

forth ; — ‘ bhoga ’ is enjoyment of women, foods and drinks and such other 
things.— For the curing of the son's troubles, one may make use of the ‘ woman’s 
property.’— (AparcirAa, p. 755.) 

(A) ‘ Vrtti,’ property given for her maintenance ‘ Mfifio,’ gifts 
received from relations s/iuf/ta,’ wealth given to a maiden by one who 
seeks marriage with her.- (B) If one obtains money from his wife on the pre- 
text of some urgent business, but spends it in making frivolous gifts and 
enjoyments, he should refund it to her along with interest. For the curing of 
the troubles of his son, however, the man may spend the * woman’s 
property ’ even without her consent. — {Vivadaratnakara, pp. 612-61S.) 

F. 68 
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(A) ‘ Vjtti,’ the property given to the woman for her maintenance ; 

‘ abharana,’ ornament ; — ‘ ahulka,' fee paid to the girl by one seeking 
marriage ioft/io,’ gifts received from relations all this is the ‘ woman’s 
property ’ -Without the woman’s consent one should not make frivolous gifts 
or enjoy her property ; but this may be done for helping the son.— (C) Even 
in times other than those of distress, he may use her property with her per 
mission. — (VivadachintHmani, pp. 219 -220.) 

The woman's maintenance-property also is her ‘ strldhana,’ of which 
she is free to do what she likes. (Bi ' VithatHbkia ’ is making frivolous gifts 
‘ labha ’ is gift received from relations; (A) ‘ Vrtti,’ property given for 
maintenance ; - ‘ shiilku. ’ what is given to the maiden with a view to marrying 
her.— For the purpose of the treatment of the son’s disease the ‘ woman’s 
property ’ may be used even without her consent— [Vivadaohandra, 22. 1—10.) 

(A) ‘ Vrttf,’— property given by her father for her maintenance ; 

' 2ab/ia ’ is what is earned, i.e., what the woman receives in connection with 
the fast and other observances that she keeps for propitiating the Goddess 
P.irvati is also her ‘ strldhana.’— ‘ Soayanieea,’ ‘herself,’ serves to exclude 
her children,— the exclusion of the husband being specially emphasised in the 
sentence ‘ the husband is not entitled ’; of course with the exclusion of the 
husband, the brother and other remoter relations become naturally excluded.— 
‘ Vitha ’ without necessity, i.e., in normal times; — ‘ mokija,’ expenditure.— 
What is stated here refers to cases where the expenditure has been incurred 
simply without the woman’s consent, but not with the employment of force ; as 
the only retribution mentioned is the repayment with interest, without any 
penalties. -The sentence ‘ the husband is not entitled except in times of 
distress ’ implies that in times of distress, the husband alone, and no one else, 
is entitled to spend. It is to this end that we have the fourth line, where the 
' husband ’ is the nominative understood of the verb ‘ arhati.’ — ‘ Son ’ stands 
for all members of the family. — ‘ Arti ’ stands here for such trouble as 
cannot be got over without the expenditure of wealth ; for the removable of 
such troubles and in times of great distress, the husband is entitled to enjoy 
and to spend the wife’s property even without her consent.— [Smrtichandrikd, 
p. 657.) 

‘ Vrddhi’ (v.l., iov v\lti ') is property given for her upbringing; 

‘ Vrtti ’is what is given by the father and others for her maintenance.— 

* Labha,’ is what is obtained from somewhere for the purpose of propitiating 
the Goddess Gaurl.— ‘ Vrtha,’ in normal times, without much need ‘ mok^a,’ 
spending, giving away. — Tnis refers to enjoying and giving away without the 
wife’s consent, If done with her consent, then there is nothing wrong in it, 
even when done in normal times. [The rest of the Smrtichandrikd is 
reproduced.]-— [Vi»'a?jjxtroataya, p. 693.) 

‘ Vrtti,’ property given to her by her father and others for her main- 
tenance. — ‘ Labha,’ interest earned. — ‘ Mokua,’ spending, i.e., giving away. — 
The term ‘ son ’ stands for all members of the f&mi\y.—{Vyavahdramayukha, 
p. 166.) 

(A ) The sense is that in times of distress the husband should certainly 
use the property. — (B) But he is forbidden to use it in making frivolous 
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gifts or to partition it. But even the giving and the partitioning may be done 
for curing the ills of the sons. — (C) With her consent he can take the property 
even apart from times of distress ; and if he has the means to do it, he should 
repay to her the principal only.— ( Vlbhagasara, 10. 2—8.) 

12. I 

ff ^rffs^T ii 

To the best of their power Strldhana up to the limit of 
2,000 {panas) should be provided by the father, mother, hus- 
band, brother and relations ; but no immoveable property shall 
be given. —{Katyayana.) [Quoted in Smrtichandrika, p. 652 ; 
ParUsharamadhava, p. 369 ; Vlramitrodaya, pp. 690—691 ; 
VyamhUramayukha, p. 154.] 

Notes 

The meaning is that ‘ to the best of their power they should provide the 
woman with Strldhana to the e xtent of 2,000 Ponns,— but no immoveable 
property.’— (Smrtichandrika, p. 369.) 

To the best of their power, they should provide her with wealth upjo 2,000 
Panas, per year. If a single donation were to be made only once for several 
years, then the limit could not be only 2,000.— Nor is the immoveable property 
entirely precluded ; as Brhaspati has declared that ‘ Either enough money should 
be given to her or a piece of land if she so wish it.’ [See below]— (Porosftoro- 
madhava, p. 369.) 

The meaning is that to the best of their power they should pay her up to 
2,000 Panos, but no immoveable property shall be given.— (Viramitroda ya, 

p. 621.) ~ 

According to Madana, the meaning is that moveable property to the extent 
of 2,000 Panas should be provided for her, — (Vyauahdramayukha, p. 154.) 

13. ^ 'whr' ^ I 

One should provide sufficient money, or a piece of land if 
she so wishes it,— (JSr/iaspa/i ) [Quoted in ParasharamMhava, 
p. 369.) 


Notes 


This means that immoveable property is not entirely precluded from the 
Strldhana provided.— (Paras liaramadhava, p. 369.) 

14. [v.l., 51 
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Property to the extent of 2,000 Panas [v. 1., 2,000] should 
be given to the wife ; the property that the husband has given 
her, she may enjoy as she likes. — \Vyasa.) [Quoted in Apararka, 
p. 752 ; Vivadaratnakara, p. 510 ; Vivadachandra, 2. 1 — 9 ; 
Smrtichandrika, p. 653 ; DayabhQga, p 74 ; Vlramitrodaya, 
p. 691 : Vyavaharamayukka, p. 154.] 

Notes 

The highest amount that should be given to a woman out of the property 
is a sum of 2,000 Pa'ias per annum. This property provided by her husband 
she may enjoy in any irreproachable manner that she likes, without the 
consent of her brother-in-law and other relations. From this it follows that for 
receiving or spending anything more than that, she should obtain the permission 
of the brother-in-law and others — ( <4 pnrSrfra, p. 752.1 

The property to he provided should be one of which the highest limit is 2,000 
Panas. If the property of the husband is small, the provision made for the 
wife shall be small. They say that this restriction refers to the provision that 
would be made out of the property held by the husband jointly with others. 
According to the Prakasha, however, this refers to the wives of those who are 
incompetent, who are separated and yet have to he maintained ; and these 
shall not be given more than 2,000 - (Vivndamtnnkara, p. 610.) 

‘ Duisahasrapana ’ is that property of which the measure is 2,000 Panas. 
If the main property is small, the provision shall necessarily be smaller. The 
implication is that if the husband gives her more than this, she will not be free 
to do what she likes with it.—' Vivadachandra, 22. 1—9.) 

What is meant is that even a rich man should not provide more than 2,000 
Kdrsapanas for the maintenance of his wife ; this amount is to be given 
annually, year after year. This limitation cannot apply to a case where pro- 
vision is made in a single lump sum for several years. Nor is immoveable 
property entirely precluded —(Smrtichandrika, p. 653.) 

2,000 Panas is the utmost that should be gpven to the woman, no more, — by 
whom ?— by the husband. - (Dayahhnga, p. 74.) 

From this text, and from that of KStyayana it follows that more than 2,000 
shall not be given, even when the husband is rich. This limitation applies to 
cases where the payment has to be made year after year ; so that there would 
be nothing wrong in providing a large amount if it were meant to be a lump 
payment towards maintenance for several years ; because a single lump sum 
of 2,000 would not suffice for ‘ lifelong maintenance ’ and it is this maintenance 
that has to be provided for.— (Vir am itroday a, p. 691.) 

This limit of 2,000 Fa 'i as applies to annual payments. If the provision 
is intended to be for several years, then even more may be given— and even 
immoveable property may be given,— to the best of the husband’s capacity.— 
(Vyavaharamayukka, p. 864.) 

15 . ^iwrasT ] i 
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The price that is paid (to the wife) for taking work out 
of the workers working at the house, the utensils, the draught 
cattle, the milch cattle, and ornaments, is called Shulka.— 
(KatyUyana.) [Quoted in Apararka, p. 752 ; VivadaratnUkara, 
p. 525 ; Vivadachandra, 23. 1 — 10 ; ParasharamMhava, p. 869 ; 
VibhUgasWra, 9. 2—11.] 


Notes 

The meaning is that ‘ Shulka ’ is the money that is given to the woman 
as a bribe for taking work out of the men working at the house and other 
things mentioned. — {VivadaratriSkara, B25.) 

The ‘ Shulka ’ is defined here. — ( Vibhagaslra, 9. 2 — H.) 


16 . I 

Anything that is given to the bride and bridegroom joined 
together is called ‘ Yautaka.* —(Nighantu.) [Quoted in Smr(i- 
chandrikUi p. 662.] 


Notes 

Any property that is given to the bride and the bridegroom togrether, is 
called ' Yautaica,’ so called because it belongs to the two joined together 
' yuta.’ — {Smrtichandrikd, p. 662.) 


17 . ^ wqhm i i 

The household implements and the ornaments belong to 
the wife ; also the property of the relatives, according to some. 
— (Apastamba, 2. 14—9.) [Quoted in Mitak^ara, p. 618; 
MadanaparijUta, p. 663 ; Vivadaratnakara, p. 509 ; VivUda- 
chintamani, p. 217.] 


Notes 

‘ Household implements '—such as the stone-slab, the pestle, the 
mortar, the winnowing basket and so forth,— these are called ‘ Parlbhanda .’ — 
(Madanapdrijata, p. 663.) 

‘ Jhdtidhanam,’— such portion of Che property as may have been given to 
her as the marriage-portion. — {Vivadaratnakara, p. 509.) 

‘ Jndtidhanam,’— such parts of the property as she receives at the time 
of marriage and other occasions from the family of her father or husband, — 
{Vivddachintdmani, p. 217.) 
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18. 9. 200. ] <1?^ 3ft^ q: I 

jf ?r »i^q; yi5 w pn; q?rP?r ^ ii 

The heirs shall not take the ornament that may have 
been worn by a woman during her husband ’s lifetime ; 
they become degraded if they do take it. — (Afantt, 9. 200 ; and 
Vi^u.) [Quoted in Apararka, p. 752; Mitak§arU, p. 869 ; 
Vivadaratnakara, p. 509 ; Vivadaehintamani, p. 217 ; Smrti- 
chandrika, p. 659 ; Smrtitattva II, p, 184 ; VyavahWra- 
mayiikha, p. 156 ; Vibhaoasaru, 10. 1—4 ; Dayanirnaya, 21. 
1-7.] 

Notes 

See also under I, 99. 

During the lifetime whatever ornament may have been worn by the 
woman, — or what may have been given to her for her adornment, — this the 
sons shall not take so long as she is alive ; they should certainly take it after her 
death. — {Sarvajnanarayana.) 

If any ornament has been worn by the wives loved by the father daring 
their husband’s lifetime, the sons shall not take it when they are dividing the 
father’s property among them.se Ives after his death ; if they take it, they 
incur sm.—(KuUuka.) 

If something has been given to a woman by her husband for her orna- 
ments— if her brothers-in-law and others divide that among themselves 
they incur sin.— (flag/iavonanda.l 

Inasmuch as ‘ ornaments ’ have not been included under the enumer- 
ation of ‘ Sfridliona,’ and as being included in he husband’s property, they 
would be liable to go to his heirs,— it ' becomes necessary to make an 
exception, which is what is done in the present text. — (Nandana.) 

‘ DayadWt,’ — sons ; ‘tain,’ the ornament; ' fg,' the sons. — {Rama- 
cha ndra.) 

This refers to such ornaments as may have been worn constantly. — 
[Apararka, p. 752.) 

The Prahasha says that, according to Medhatithi, even though the 
ornament may not have been actually given to her, if she has worn it with 
her husband’s permission, it should not be taken away from her by the 
coparceners. — (Vivadaratnakara, p. 509.) 

According to Medhatithi the ornament becomes the ‘ woman’s property ’ 
if she has worn it with her husband’s permission, even though it has not 
been gpven to her by \dm. — (Vivadaehintamani, p. 218; also Smrtitattva 
II, p. 184.) 

‘ lk'orK,’—t.c., constantly ; if the ornament has been worn by her con- 
stantly, it shows that there is no trick or fraud in it, and hence it becomes 
certain that the thing is the woman's own Strldhana.—' Doyadoh,’— the 
daughter and other heirs.— (Smrtichandrilcd, p. 659.) 

‘ Dhrtah ’—given to her by her husband and others, and worn by her. — 
(Vyavaharamayxikha, p. 156.) 
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‘ Worn ’—with her husband’s permission.— ( k'i6Aasrasoro, 10. 1—4.) 

The opinion of Mishra (Vivadachintamani above) is not favoured by 
the followers of Dayahhdga.— (Ddyanirnaya, 21. 1 -7.) 

19. I 

JTTtjgvqT: ii 

The sonleas wives of the father have been declared to be 
entitled to equal shares ; so also have all the paternal grand- 
mothers been declared to be equal to mothers. —(Vyasa.) 

Notes 

See III, 34 and III, 344. 


?TqJTfW3?i ^ II ■ 

Whatever is given to the bridegroom at the time of 
marriage has been declared to be the property of the girl, and 
all that is not to be partitioned by his relatives.— (Katyayana.) 

Notes 

See I, 78. 


21. qqfNqig^ i 

^ sftqfe qi q?^ qqqqr*^ feqr: ii 

Whatever has been given to the daughter’s husband goes 
to the woman during the husband’s lifetime as well as after 
his death ; on the death of the woman, it goes to her children. — 
{An authoritative text.) [Quoted in Dayabhaga, p. 75.] 

Notes 

Here it is not specified that the gift should have been made at the time of 
marriage. But the intention of the giver (that it should go to the daughter) 
is implied by the declaration that the property shall go to the daughter’s 
children.— (Doj/o6Adgo, p. 7B.) 

22. sptsqrqq ] qtsnpqft fewr i 

qraiqi qr«fjTnji,g: ii 
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The sonless widow, faithful to her husband’s bed dnd 
living with her elders, shall patiently enjoy (the property) 
till her death ; after her, the heirs shall receive it.— 
(KatySyana.) 

Notes 

See III, 29. 

23. mg' i 

gg: g {v.l., u 

The wealth that the woman may have acquired by means 
of her arts, and whatever she may have obtained from others 
In token of affection, all this would be the property of her 
husband ; the rest has been declared to be her Strldhana.— 
(Kdtyayana.) [Quoted in Vivadaratnakara, p. 524 ; Vivada- 
chandra, 23. 2. 2 ; Smrtichandrika, p. 654 ; Parashara- 
madhava, p. 370 ; Dayabhdga, p. 76 ; Vlmmitrodaya, p. 689 ; 
Smxtilattva 11, p. 184 ; Vyavaharamayukha, p. 154 ; Daya- 
nirnaya,5. 1—6.] 

Notes 

Apart from what has been specifically declared to be ‘ Strldhana,' 
‘woman’s property,’ anything else that the woman may acquire shall be the 
property of her husband. — (,Vivadaratnakara, p. 624.) 

Apart from what has been deelai'ed to be her Strldhana, if a woman 
acquires by means of her efficiency in singing and such arts, or by trade, 
spinning, and such means,— and if she receives gifts from others, — all this 
belongs to her husband. — (Vivadachandra, 23.2. 2.) 

‘From otfiers,'— from her friends and such persons ; what is obtained 
from the father and other relatives has been already included under 
‘ Strldhana.’ — (Smrtichandrikd, p. 654.) 

‘From others,’— i.e., from sources other than her father, mother, husband 
or their families ; and what has been acquired by her by her arts this belongs 
to her husband, i.e., he is free to do what be likes with it ; he can take it even 
apart from any abnormal times of distress. Hence such property, even though 
the woman’s, is not her ‘ Strldhana,’ as she is not free to do what she likes 
with it. — (D'dyabhaga, p. 76 ; Smrtitattva II, p. 184.1 

What is meant is that it is the husband, not the wife, who is free 
to make use of such property. —( Firamitroifaj/a, p. 589.) 

‘ From others,’— i.e., from persons belonging to families other than those 
of her husband, father and mother. — ‘ Of the husband ’ — alone, not of any 
other person. Property other than these two kinds is her ‘ Strldhana.'— {Day a- 
nirnaya, 5. 1—6.) 
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24. ug 9. 199.] I 

?^^r3pT =5 f^rTT^ tl 

Women shall not make a withdrawal [or hoard] out of the 
family-property common to many, nor out of their own 
property, without the husband’s permission.— (Afantt, 9. 199.) 
[Quoted in Vivadaratnakara, p. 509 : Vivadachandra, 22. 1—5; 
Smrtichandrika, p 654 ; Viramitrodaya, p. 691 ; Vyavahara- 
maijukha, p. 154.] 


Notes 

‘ Withdrawal ’ —mea.mi ivithdrawing and spending. Family-pro- 
perty,'— i.e., that which is for the maintenance of the family; — ‘ comm on to 
many,' — which belongs to several persons t/ien- own property,' what 
belongs to themselves entirely, but which is not included in their ‘ stridhana,’ 
They shall not incur any expenditure without their husband’s permission.— 
ISarvajfianarayana. ) 

Out of the property which is common to the whole family consisting of the 
brother and others— the wife and other women shall not make a ' hoard ’ for 
the purpose of getting ornaments and other things for themselves ; nor out of 
their husband’s own property,' without his permission. Hence all this is not 
their ‘stridhana. ’— ( Kulluka.) 

‘ Nirharam ' — hoarding for the purpose of getting ornaments and such 
things for themselves. — ' Bahnniadhyagat,’ which belongs in common to their 
brother-in-law and others.- Nor even out of their husband's own property, 
without the permission of the husband. --(/i'jg/incuimnrfo.l 

‘ Baliiimadliyagal,' what is to be enjoyed by several persons; — 

‘ Kutumbat,' the husband's property which is for the purpose of the family, — 
they shall not make any e.xpenditure without the permission of their husband ;— 
nor out of their own property.— INandava.) 

Out of the undivided family-property— women shall not make any 
expenditure without their husband's permission.— (/f am oc/iandro.) 

The terra ‘kutumba’ here stands for the family-property. The meaning 
thus is that out of the common property belonging to several persons, women shall 
not make any withdrawal without the peimission of the owners of the propertj' ; 
so also ‘ out of their own property,’ i.e., out of the property that belongs 
specifically to their own husband, as apart from the joint property belonging 
to several persons,— women should not make any withdrawal without the 
permission of their husband.— (T^icacfarofnaA-ara, p. 509.) 

Being dependent upon others, a woman should not make gifts or other , 
use of either the property that is common between the husband and wife or 
the property that belongs to the woman herself. Or this may be taken as 
referring to such property as may be acquired by the woman by means of arts 
and crafts. — (Smi tichandrika, p. 654 ) 

F. 69 
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* Nirhara ’ is expenditure.— (Viramitrodaya, p. 691 ; also Vyavahara- 
mayukha, p. 166.) 


25. spTftTTqsf ] ^ tisj^rnMNi ^ i 

WTsTW^i qniT iT cifi, ii 

That which has been given conditionally, or what has 
been given with a fraudulent intent — either by the father or 
brother or husband, — cannot be regarded as Strldhana.— 
(Katyayana.) [Quoted in Smrtichandrika, p. 653 ; Parn,- 
sharamadhava, p. 370 ; Viramitrodaya, p. 688 ; Vyavahara- 
mayukha, p. 154.] 


Notes 

‘ Conditional! 11 ,’ — under some such condition as ‘ this ornament is to be 
worn only on occasions of special rejoicings — ' with fraudulent intent, ’ — 
i.e., simply with a view to deceive the coparceners and others. — {Smiti- 
ehandrikd, p. 653.1 

When ornaments and such thing.s are given for wearing only on special 
occasions, it is .said to have been ‘conditionally given .’ — ‘ Yogavashsna,’ 
with fraudulent intent.— (Parasharamadhava, p. 870.) 

The woman does not acquire a proprietary right over what is given to her 
only for the purpose of defrauding the coparceners, or such ornaments and 
things as are given to her only for wearing.—! V yavaharamayukha, p. 154.) 


26. ] ^1511 I 


What has been given to the woman by her husband through 
love, — she may, on his death, enjoy it as she likes, or 
give it away, except the immovable property.— (iVorada.) 
[Quoted in Apararka, p. 752 ; Mitak^ara, pp. 606, 610 ; 
Vivadaratnakara, p. 510 ; Vivadachintamani, p. 218 ; Vivctda- 
chandra, 22. 1—4 ; Smrtichandrika, p. 656 ; ParUshara- 
madhava, pp. 331, 370 ; DayabhUga, p. 77 ; Viramitrodaya, 
pp. 523, 691 ; Smrtitattva II, p. 184 ; Vyavahdramayiikha, 
p. 155.] 


Notes 

This refers to immovable property given by the husband as a loving gift.— 
(Apararka, p. 762.) 
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This must be explained as implying that the bust and can make a gift of his 
self-acquired property also only with the consent of his son and others.— 
(Mitak^ara, p. 610.) 

It is only in regard to the movable property given by the husband that the 
woman is free to give it away or sell it,— not in regard to immovable property ; 
similarly in regard to the * Snu da i/»7t a ’ property also. — {Vivadachintamani, 
P. 218.J 

The woman is free to do what she likes in regard to what she gets from 
her husband, in token of love,— but not in regard to immovable property. — 
(Vivadachandra, 22. 1 — 4.) 

The meaning is that even on the death of her husband, the wife is not free 
to do what she likes with the immovable property given to her by her husband. — 
The word ‘ yathdkdmu’ii ’ denotes freedom to do what one likes. Thus the 
conclusion is that in regard to her ‘ Saitdayika ’ propertj’, as also to the 
loving gifts apart fi'om immovable property, the woman is free to do what she 
likes ; while in all other cases, even in the matter of her Strldhana property, 
she is not so free. — (Smrtichandrika, p. 56.) 

The addition of the qualification ‘ given by her husband ' implies that in 
regard to immovable property other than that given by the husband, she is 
free to give it ama-y.—iUdyabhaga, p. 77 ; Sm\titattva II, p. 184.) 

The meaning is that in regard to the immovable property given by her 
husband, ail that the woman is entitled to is to reside (in the house) and enjoy 
it in other ways, not to sell or give it away or otherwise dispose of it.— 
(Viramitrodayo, p, 691.1 

In regard to immovable property received from her husband, the woman 
is not free to do what she ilkes.— ( Vyavahdramayukha, p. 155.) 

27. iiRrwti i 

’ll [v.l-, ?TT ] g 5T ?iT [p.e., ?ii ] 

II 

The Strldhana that had been promised by the father should 
be given by the sons in the same way as his debts are paid 
by them, if the widow stays in the house of her husband and 
does not go to live in that of her father.— {KatySyana.) [Quoted 
in AparUrka, p. 756 ; VivUdachintamani, p. 221 ; VivadaratnU- 
kara, p. 514 ; Vivadachandra, 22. 2— 4 ; SmrtichafidrikU, 
p. 656 : VyavakSramayUkha, p. 153 ; Vibhagasara, 11. 1—6 ; 
Dayanirnaya, 21. 1-S.] 


Notes 

The term ‘ sons ’ includes the grandsons also. This implies that over the 
Strldhana property of the mother the sons have no right, so that the 
Strldhana cannot be divided during the lifetime of the father.— (S»i j-fi‘ 
chandrikd, p. 669.) 
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‘ /Vcmiscrf,’— to the v/'de.—[Vyavaharcmayvkho, p. 166.1 
If the father has promised that • such and such a thing shall be given ’ 
to her, then that must be given to hei.—{Vibhaga3ara, 11. 1—9.) 

If the father has promised some Stridlmna to his wife, but dies without 
fulfilling the promise,- the sons should make good that promise.— Doi/aJitr»a?/«, 
21. 1.-3.) 


28. 2. 148.] =5 i 


During famines, for the performance of religious acts, 
during illness and during a distraint, - if the husband has taken 
his wife’s money, he need not repay it to hei'.—{Yajnavalkya, 
2. 148.) [Quoted in Vivadaratnakara, p. 513 ; Vivadachan- 
dra, 22. 2—4 ; Smrtichandrika, p. 358 ; MadanaparijcUa, 
p. 669 ; Pardsliaramddliava, pp. 374-375 ; Ddyabliaga, p 77 ; 
Vlraviilrodaya, p. 693; Smrtitattva II, p. 185; Vyavahara- 
mayukha, p. 153 ; Vibhagasara, 11. 1. 1; Dayanirnaya, 5. 
2 . 2 .] 


Notes 

The implication is that, if persons other than the husband — such as the 
brother and the like— were to take the property, even at times of distress,— such 
as famine and the like — he would have to make it good. — ‘ When a debtor is 
held up and told not to move without paying off the debt it is called ‘ Samprati- 
rodhaka, ’ ' Distraint ' ; according to others, it means the time when the city is 
under a siege. — The rest is clear. — ( Vishvarjipa. ) 

‘ Durbhik^a ’ — is scarcity of food — ‘ Dharmakarya, ’ — such religious acts as 
are obligatory, not those that are voluntary ‘ Vyadhi’-is painful and prolong- 
ed illness ; if the property is used for treatment of such disease ; — * Somprati- 
rodha ' is being kept in chains and the like.— On these occasions, if he has no 
means of his own, the husband may take his wife’s money and free himself from 
these calamities. And if he is not possessed of the means necessary for repay- 
ing it, he need not repay it to her.— This refers to cases where the man is faced 
with the difficulty of not being able to raise a loan. — {Apararka.) 

■ Diirbhik^c,’ during a famine, for the purpose of supporting the family ;— 
for the purpose of the performance of such religious acts as must be performed;— 
during illnes.s — when he has been taken prisoner ;— if on these occasions the 
husband, who has no other means, takes his wife’s money, he need not repay it. 
He must repay it if he takes it in any way other than these. No other relation of 
hers except the husband shall take the woman’s property during her lifetime ; 
because for such appropriation, penalties have been prescribed in such texts 
as—' Jh'anthidntv, tasdm ye, etc.,’ and ‘ Patyan jivati, eU: —[M'ltak^Cird.) 
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‘Samp7-atirodhake, ’~v,hen he has hetn made a prisoner, The particle 
‘ r/ta ’implies the condition that the husband has no means of his own,. 
which goes with everyone of the circumstances mentioned.— (Virawiitrodaya- 
Tikaon Ydjfiavalki/a.t 

‘ Religious act,’ — such as must be done. — ‘ //in/'ss ’—such as to interfere 
with the man’s carrying on his business ; for the cure of such ills, if the husband 
has taken his wife’s money, he need not repay \t—[Vivddaratndkara, 
pp. B13-614.) 

‘ Religious act,’ sneh as must be done. Sampratirodhake ’ (qualify- 
ing ‘ v!jddhau)~an illness which, if not cured, the man’s business would 
suffer. — {Vivddachandra, 22. 2—4.) 

‘ Religious act ’—the obligatory, the occasional and the voluntary, also, 
in some cases, that which is performed for the allaying of evil, such as the 
G7'aha!iaga.~‘ SampralirodhakT-,’— the distraint under which one has been 
put by his creditor and from which he cannot free himself without paying the 
money. 'Takes his wife’s nioneg ’ -on account of there being no way out 
of the difficulty.—' The husband ’ who i.s poor and unable to repay the money ; 
the implication is that if possible, the money must be repaid.— [Snirtichandrika, 
p. 658. 1 

‘ Religious ncf,’— such as must be done •. -‘Sitnipralh-odhake,’— in cases 
of capture, imprisonment and the like. -Under these circumstances, if the 
husband has no other means, he can spend his wife’s money ; and he need not 
repay it, i.e., there is no such rule as that he must repay it. If he takes it 
under any other circumstances, he must repay it.— [Madanu par ijdta, p. 670.) 

‘ Sampralirudhakv,’ in cases of capture, etc,;- if the husband has no 
means of his own, the husband may take his wife’s money, which he need not 
repay. If he takes it in other circumstances he must repay it. — ypardskara- 
mddhava, p. 376.) 

If during famines and such other circumstances, the husband is unable 
to live without drawing upon his wife’s property, he may take it— but in no 
other cases.— (Doi/ctb/tapo, p. 77.) 

' Religious acts ’—such as must be done, i.e., the obligatory and 
occasional acts.—' Sampratirodhake,’— punished by the king with imprison- 
ment.— Vnchaspati, however, has taken ' Sampratirodhake ’ as an adjective 
qualifying ' Vyddhav,’ and explained it to mean such illness as interferes 

with business.— tFijaini/Jodai/o, p. 694.) 

' Sampratirodhake,’— y^hen put by the creditor or others under such 
distraint as interferes with his food. -{Smrtilattva II, p. 185.) 

The mention of the ' husband ’ implies that the woman’s property shall 
not be taken by others even in times of distress— such as famine and the like.— 

‘ Religious act,'— such as must be performed,—' Sampratirodhake,’ —in cases 

of imprisonment. — (Fyara/ioj’aTiiaj/uA/ia, p. 166.) 

‘ Pratirodhake'— is an adjective qualifying ' cyadAow,’—' distressing 
illness,’ The exception to this occurs in KqtySyana’s text— ‘ Aflio chet 
sa dvibharyah syat. etc.’ (see 32, below). — ( FiBltoyosaro, 11. 1-2.) 

‘ During a distraint,’ -when a creditor has put the husband under 
distraint, by not allowing him to take his food and so forth.— {Dayanirnaya, 
5. 2. 2.) 
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?rwft??TT % w. II 

On knowing the huaband to be ill, or in trouble, or 
harassed by creditors,— if money haa been given by the wife 
through love,— he should repay it of his own accord. — (Oevaia.) 
[Quoted in VivMachintcimani, p. 220.] 

Notes 

Having come to know that her husband or other relative is suffering 
from illness and the rest, if the wife has spent her money over him, the hus- 
band and others should repay it of their own accord.— {Vivadachintama'ii, 

p. 220.) 

30. ] (A) [ (■./., 

3 I 

- [ v.l, 5 h|: ^ ] 

] (H) i 

H f II 

lA) Any Immovable and other property that has been given 
to women by their father-in-law can never be taken away 
by the coparceners [v.l., by others on the death of the father- 
in-law]. (jBWiaspaH)—(B) Devoted to the service of her elders, 
she is entitled to enjoy her allotted share. In case she ceases 
to attend upon her elders, she shall receive only food and 
clothing.— (i^Stj/ayana.) [Quoted in Viramitrodaya, p. 655 ; 
Smrtichandrika, p. 679.] 


Notes 

(A) If the widow is well-behaved, any property that her father-in-law 
may have allotted to her for her maintenance shall never be taken by the 
coparceners — (.B) If the widow is not as described, even what has been given 
should be taken away from her.— {Viramitrodaya, p. 655.) 

(A) ‘Father- ill-law'- stands for her supporter in general.— T/ie ‘ immov- 
able property ' stands for all kinds of property ; hence even the wealth 
that may have been given to women for their maintenance should not be taken 
away by others. (B) States the exception to what has been said in (A),— 
{Smrtichandrika, p. 679.) 
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31. ] (A) *r ^ ■g |[^T H snart g g \ 

wrgr^ gr gr ^gg ggfgwirgi n 

(B) gf^ gg%5rig[ i 

gfe^i'sg: ?gt;^ % ^mTH^gig; ii 

(C) ggg^r-g gggg, 

ggr^g g^T gt«:^T gggr gggxg; ii 
(])) gg gg. g %gTg: ^gig g g gf gg# gg: i 
g7?gr &g:Bgfg ’ig; afe?rT«:g: g g^gig ii 
(E) gmi’EsfTgggrRTgtg'E^^^ gg ^rf^: i 
gg iggr^g gft fggrg ftfgggt ggx ii 

(A) Neither husband, nor son, nor father, nor brothers 
have the right to take away or spend the Stridhana. (B) If 
anyone of them forcibly spends the Strldhana he should 
be made to repay it with interest, and should also suffer 
punishment. (C) If, however, he spends it with her consent 
and in a conciliatory manner, he should be made to repay only 
the principal, if he has the requisite means. (D) If a man has 
two wives, and he does not love one of them, then he should 
be made to repay to her what may have been given to him by 
her, even through love. (E) In a case where a woman is 
deprived of food, clothing, and residence she may take her 
share of the property from the coparceners . — (ifaityayaMo.) 
[Quoted in Apararka, pp. 752-755; Vivadaratnakara, 
pp. 513, 514 ; Vivadachintamani, p. 220 ; Vivadachandra, 
22. 2. 2. 3, 6 .• Smrtichandrikd, pp. 656, 658 ; Parashara- 
madhava, p. 375 ; Dnyabhaga, p. 78 ; Vlramitrodaya, p. 692 ; 
Smrtitatti a II, p. 155 ; Vyavahuramayukha, pp. 155—157 ; 
Vibhagasara, 1. 1-2.1 


Notes 

‘ Does not love,’—i.e., does not approach her, even during her courses ; or 
does not supply her with food and clothing in that ease, even though she may 
have given her money to him for his relief from diseases and other troubles, she 
should compel him to repay her.— ( Vivadachinfaina li, p. 221.) 

t E) If a woman does not receive food and clothing, then she must be repaid 
what she may have given in token of love. — ( Vivadachandra, 22 2-3 to 6.) 

(C) /te /los t/ic re(/i(! site meoJW.’- This implies that if he has no means 
he should not be made to pay even the principal. This shows that the husband 
and others are not free to do what they like with the Strldhana. Thus even 
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though the wife acquires, by marriage, a dependent ownership over her husband’s 
property, under the husband’s control — yet the husband does not acquire even 
that sort of ownership over his wife’s property.— (Snj) tic/irtnd7'ito, p. 6B6.) 

( A) If a man, having taken his wife’s money, manies another wife and dis- 
regards the former wife, then the king should compel him to repay the money he 
had received.— (E) If the husband does not provide food and clothing for the 
wife then this also the wife shall extract from him by force —{Dayabhaga, 
p. 78.) 

(.A) Having taken his wife’s money, if a man marries another wife and 
disregards the former wife, the king should compel him to repay the money he 
had received.— (E) If the husband does not provide food, clothing, and residence 
for the wife she shall take all those by force, or money enough to supply her 
with all these.— But all this only if .she is free from all defects and faults.— 
{ Vh'amilrodaya, p. 692.) 

(D) ‘ Ui'ibhar y all. ’—This epithet supplies the reason for his not loving the 
former wife. Should he discontinue meeting her even at her ‘ periods’ he should 
be compelled to surrender to her what she may have given to him, even through 
her love for him.— (El If the husband does not supply food and clothing for the 
wife, the wife shall take away from him even what she may have given to him 
for meeting the expenses of his treatment during illness. { Vibhagasara 1. 1-2.1 

32. ’ifilS'srTfg | 

So long as a woman is alive, her husband, sons, brothers- 
in-law or paternal relations have no right over her Strl- 
dhana- if they misappropriate it, they should be punished.— 
(KatyUyana.) [Quoted in Apararica, p 752.1 

33. Hg 8. 20. 1 g ^ I 


While the women are alive, if their relations appropriate 
their property, -on them the righteous king shall inflict the 
punishment of thieves. — (ilfantt, 8. 29.) [Quoted in Apararka, 
p. 752 ; Mitaksara, p. 869 ; Vivadaratnakara, p. 512; Madana- 
parijata, p. 670; Smrtichandrikd,p. 659; Vyavaharamayukha , 
p. 156.] 


Notes 

This ‘punishment of thieves’ has been laid down for those relatives who 
should appropriate the property of women. They appropriate her property in 
various ways ; giving out, for instance, that ‘ she is not a mistress of herself as 
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regards what she gives away and what she enjoys, I am the real owner of the 
property.’ — ‘Relations,' Brothers-in-law and others.— -This * punishment of 
thieves ’ has been laid down as— ‘ with whatever limb a thief operates against 
men, each of those limbs the king shall cut off.’ — [Mann, 8. 334.1— What the 
text means is that the property of helpless women should be specially guarded 
against her own relations (Medhatiihi.) 

Under the pretext of being heirs to her property, and hence of guarding it, 
if her relations, during her lifetime, appropriate her property, then the righteous 
king should punish them like thieves. — (Kulluka.) 

'Relations,' — the brother-in-law and others {Raghavananda.) 

Her ‘ relations ’—brothers, brothers-in-law, and so forth,— By the term ‘ is 
alive’ it is implied that after her death, the property goes to her relations.— 
(Nandana.) 

‘If the ivomenare alive.’ — This implies that after their death, their rela- 
tions have a right to their property, in accordance with the form in which they 
had been married.— (Apararfto, p. 753.) 

The woman’s property should not be appropriated by her relations, because 
punishment has been prescribed in the present text for such appropriation — 
(M itdksara, p. 869.) 


:U. 8. 2^. ] ?i!(n55ng ^ i 

There shall be similar protection in the case of barren 
women, of sonless women, of women devoted to their 
husbands, and of widows faithful to their husbands— when 
their family is extinct ; and also when they are in distress — 
{Manu, 8. 25.) [Quoted in Vivadaratnakara, p. 512.] 

Notes 

Whoever may be without a protector, that person’s property shall be 
taken care of by the king ; the ‘ barren women ’ and the rest are mentioned 
only by way of illustration.— ‘ Vasfeo ' is barren woman. — ‘ (SoTif ess,’ one who 
has no son, or whose son is incapable, or whose son is in a bad condition. 
Between ‘ vashii ’ and ‘ aputrd ’ we have the copulative compound.— Though 
the ‘ barren ’ woman is included under the category of ‘ sonless women,’ yet 
both have been mentioned for the purpose of showing that, even though her 
husband be alive, the barren woman should be looked after ; as on account of 
her being ‘superseded’ (by another wife taken by her husband) he may 
neglect her. — ‘ Whose family is extinct’— this is added with a view to 
indicate those who have no protector in the shape of the husband’s younger 
brother or paternal or maternal uncle, and, being women, are themselves in- 
capable of looking after their own property— and whose other relations are 
jealous of her property.- -When the woman herself is somehow capable of 
F. 70 
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taking care of herself, then there, is nothing to be done by the relations. It is in 
view of this that the text has added the phrase ‘ of v>omen in distress ’ ; 
this epithet indicating inabil ii?/.— Others have explained the term ‘ women 
in distress ’ as women whose husbands are in distress and incapable of 
taking care of the wife. This also applies to the case of those women in whose 
family there are no men left to lake care of them ; the phrase ‘ whose family 
is extinct’ means ' those who have no family— i.e., relations, '—Others have 
explained the term ‘ niskula ' to mean the misbehaved women ; of such women 
also, the property acquired by selling their beauty has to be protected by the 
king. According to this explanation the term ‘ niskula ’ has to be taken 
by itself, and not as qualifying the other terms. Till such time as the widow 
remains faithful to her husband, she deserves to have her property looked 
after by the king. In the event of her being unfaithful, she does not deserve 
to have any property at all ; she is to be banished ; this ‘ banishment ’ con- 
sisting of her being driven out of the main apartments of the home, and not 
being entirely driven away. Accordin.g to Manu, however, the treatment to be 
accorded to such women is ‘ supersession,’ and not the confiscation of property ; 
the sense of the present text will, ther-efore, be that ‘ such a woman shall not 
receive that property which she should have received on account of supersession.’ — 
Our opinion, however, is that in the case of the woman who is unfaithful to her 
• husband and addicted to misbehaviour, confiscation of her property is only right 
and proper ; this has also been declared in Manu, under 9. 18.—{Medhatithi.) 

‘ Vffls/iu,’— barren woman opufro,’— one who has had no son born to 

her, or who had a son but lest him. The property of these should be protecied. 
and she herself supported, by the king ; the same for such women as have taken 
to a life of celibacy and the like in honour of their husbands.—(Sari>o/»ia- 
nardyana.) 

In regard to a barren wife, the husband, having married another wife, 
becomes indifferent, after having made provision for her maintenance. In regard 
also to such women as have no sons, or as have their husbands gone abroad, or 
as have no sapiiula relations, or as are chaste widows, or stricken with illness — 
their property has to be protected by the king, just like the property of minors. — 
{Knlluka.) 

‘ Vashd,’- a barren woman whose husband has goneabroad ; — ' apntrd,’— 
whose son is incapable ; ?iifkula,’—whohas no such relations as her husband’s 
uncles and so on. — 'Paiivratdsu ,’ — those who are devoted to their husbands, but 
whose husbands are incapable of protecting them ‘ vidhavas%i ’— those who 
have lost their sons and husbands JT turdsv, ’—those suffering from 
leprosy and such diseases.— The implication is that the property of unchaste 
women need not be protected. — {Rdghavananda.) 

‘ Vasha,’- barren; -‘aputrd,’- whose son is dead;— who has 
no relations ‘ pativratd,'- whose husband is gone abroad ‘ dtnra '—whose 
son, hu-sband and other relations are in distre.ss,— ‘ Prof ceffo// ’-of their 
property.— (iVanf/awo. ) 

‘ Ni!jkuldsv,’—v/ho have no one in the husband’s or the father’s family.— 
[Ramaehanrlra.) 

‘ Vos/ta,’— barren ‘ apntro, ’— who has lost her .son;—’ ni-y/enfa,’— who 
has lost all her paternal and maternal relations. — ( Vivddaratndkara, p. 612.) 
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35. ■snrfsJT in’:# ^#^1; i 

g n=5#^fg5i# erir; ii 

Having obtained her property, she should live in her 
husband’s house ; when adSicted with disease, she shouldi at 
the time of death , go to her relatives ; such is the opinion of 
Likhita — {Kutyayana.) [Quoted in Vivadaratnakara, p. 514 ; 
Vivadachiniamani, pp. 220-221.] 

Notes 

Having obtained her property there, she shall live in her husband’s house ; 
when afflicted with serious illness, she shall go to the house of her husband's 
relations— {yii;ada7-atna7cora, p. 514.) 

Having obtained her property, she should live in her husband’s house and 
should not go to her father's house. — {Vivadachiniamani, p. 221.) 

36. (?) 3q#nT’E5r: i 

For women, their husband’s property is meant only to be 
enjoyed.— (?) [Quoted in Vivadachandra, 22 1—5 ] 

Notes 

Women can only enjoy the property of their husbands they cannot 
spend it in wrong ways.— ( Vivadachandra, 22. 1—5 ) 

37. ] -wq’viR [ ^i?] i 

qt =5 H nrsf f# ii 

One addicted to evil ways, one who is immodest, one 
prone to waste wealth, one who is unchaste,— such women 
do not deserve any property.— {Kutyayana.) 

Notes 

Sec 111, 54. 

38. Jig 8. 146. J JfiTni RiqJTT: # I 

The wife, the son, and the slave have been declared 
to be without property ; whatever they acquire belongs to him 
to whom they belong. —(Mawtt, 8. 416.) 
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Notes 

See above. 

39. ] *i5ri»T cfOT^s?i i 

?«n^ '5r4f^3 *r ii 

Wealth was produced for the purposes of sacrifices ; there* 
fore wealth should be used on occasions connected with 
religion, and not on women, or illiterate persons, or heretics.— 
{Kdtyayana.) [Quoted in Apararka, p. 756 ; VivSdaratndkara, 
p. 514.] 

Notes 

See I, 123. 



Section 2 
IV (6) 


PARTITION OF STRIDHANA 
40. Hg 9. 192.] snnnf ^*ranrT 5 1 

When the mother has died, all the uterine brothers and 
uterine sisters shall divide the maternal property equally 
among themselves. — {Manu, 9. 192.) [Quoted in AparWrTca, 
p. 721 ; Milakmra, p. 851 ; VivVLdachintamani, p. 221 ; 
Vivadachandra, 22. 2—8 ; Smrtichandrika, p. 661 ; Madana- 
parijdta, p. 667 ; Parasharamadhava, p. 371 ; Dayabhaga, p. 79; 
Vlramitrodayg, p. 694 ; V yavaharamayukha , pp. 157, 160.] 

Notes 

See alb'o notes under 11, 260. 

‘ Equally ’—without any ‘ preferential share ’ for the eldest.—' Maternal 
pro/icrty ’—mother’s^ propei^y. oth er than her Strldhana . — ‘ Sisters ' — 
such as have no sons ; — ‘ Sanabhaitah,’ uterine.— Some people bold that 
brothers have a shai'c in the mother's Strldhana also, according to Brhaspati’s 
text—'Strldhanamayadapatyanaii, etc.’ (43 below) — To the same effect as 
the present text we have such texts as ‘ Strtdhanam diihitrgami, etc.’ 
(42 below. ) — {Sarvajn anarn ya na . ) 

On the mother’s death uterine brothers and uterine unmarried sisters 
should divide the mother’s property equally among themselves ; and, 
just as in the case of .the father’s property, the brothers give to the unmarried 
sisters a fourth part of their own shares, so in the case of' the mother’s 
property also the brothers should give to the married sisters a fourth part of 
their own shares.— (/Oidfifca.) 

‘ Samstliitayam,’ being dead. — * Sandbkayali,' born of the same womb. 
In the case of the father's property the brot hers give to the unmarried sisters 
only a quarter of their own shares, while intHe motlier's~pr^irtyr the share 
of the unmarried sisters is equal to that of the brothers ; this is the diffe rence.— 
( Raghavananda. ) 

TElslays down the rule regarding the maternal property.—' Sanabhaydii,’ 
uterine. — ' Bhajeran,’ should divide. — {Nandana.) 

' Bhaginyashcha saridbhaya\i ’ — sisters born directly of the same 
mothers the brothers.— (A’awi uc/iand»-a.) 

x^Cha ’ implies option (I.e., the brothers or sisters shall take the property) ; 
and in this option, the unmarried daughters come first ; according to Manu 
himself—' Mdlnstii yuuttikam gal, etc.’ (43 below)— p. 721.) 

DG7 
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’^The construction is—' all the uterine brothers shall divide the maternal 
properly equally, and the uterine sisters shall divide the maternal property 
equally ’ ; not that ‘ the uterine brothers and uterine sisters shall juintli/ 
divide the property. ’—The term],,' sa-wow;,’ 'equally,’ serves the purpose of 
precluding partition with a ‘ preferential share ’ ; and the term ‘ uterine ’ 
excludeiPthose born of different mothers. — (M i‘.nki;ara.) 

Samam,’ i.e., not in unequal shares. — ‘ Sanabhai/alj,’ uterine. It is only 
the unmarried sisters that are equal sharers. -( Viuadachinlamani, p. 221.) 

In the absence of the father, on the mother’s death, the sons shall divide 
her property without giving a preferential share to the eldest.—' Sandbhayah,' 
uterine. — (Vivadachandra, 22. 2—8.) 

This refers to the Anvadhr-ua {Strldhana) property of the mother.— 
[Smrtichandrikii , p. 661.) 

The meaning is that the property shall be inherited in the following order 
of succession :-(l) the direct daughtei-s of the deceased herself; (2) the sons 
of these daughters ; {3) the uterine brothers, the direct sons of the deceased, 
not the sons of her co-wives ; (4) the sons of these sons.— The mention of 
‘ uterine ’ precludes those born of different mothers.— If the deceased has no 
sons or daughters or grandsons of her own, her step-ison and others succeed 
to her property. In a case where the step-daughter belongs to a higher caste, 
the property shall go to the former, and, in h.er absence, to her son.- (Madana- 
pdrijdta, p. 667.) 

This does not mean that the sons and daughters shall divide the mother’s 
property conjointly ; all that it means is that they share it in equal shares.— 
(Paraaharamadhava, p. 371.) 

The meaning is that the brothers and sisters shall divide the property.— 
{Ddyabhdga, p. 79.) 

^The uterine brothers and uterine sisters are jointly entitled to inherit their 
mother’s property. — {Viramitrodaya, p. 694.) 

The meaning of what the Miidk^ara has said is that (a) in cases where 
there are no daughters (or daughter’s sons) of the deceased, the sons succeed 
to the property and share it equally ; and (6) in cases where there are daughters 
of the deceased, they succeed together and share the property equally ; the 
text does not lay down the simultaneous succession oi Bons and daughters 
to the mother’s property.— (Vj/avo/wramoj/ijftlin, pp. 157-158.)— This text 
refers to such property as has been declared to be ‘ Str'idhana ’ in the 
technical sense. — (76id,, p. 160.) 

It is the unmarried daughter who is to have the same share as the sons.— 
{Vivadaratriakara, p. 516.) 

> 

41. 2. 117.] gni: i 

On the death of the parents, the sons should divide the 
property and the debt equally.— {Yajnavallcy a, 2. 117.) 


See II, 254. 


Notes 
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42 . 28 . 22 .] 





^1 


The Stridhana belongs to the daughters who are un- 
married and unsettled. — {Gautama, 28. 22.) [Quoted in 
Apararka, p. 721 ; Mitaksara, pp.’ 768, 849 ; Vivadaratnakara, 
p. 516 ; Vivadachiiitamani, p. 222 ; Vivadachandra, 22. 2—9 ; 
Madanaparijata, p. 665 ; Smrtiehandrika, p. 662 ; Parashara- 
madhai a, pp. 337, 371 : Virnmitroduya, p. 697 ; VyavahUra- 
mayukha, pp. 141, 159, 160 ; Medimliihi, (on Mamt, 0. 131) ; 
Dayanirnaya, 11. 1—8.] 


Notes 

Here Gnutama laj’s down the title of unmarried and unsettled daughters to 
inherit the mother's property.— ‘unsettled,’ is one who has no 
children, or who is poor, or who is unfortunate. — (A poruj'/co, p. 721.) 

On the death of the mother, the mother’s property is taken first of all by the 
daughters ; and among them, if there is one unmarried and another married, it 
is the unmarried one that takes it ; and the married one takes it only when there 
is no unmarried daughter; among the married daughters also,— if one is ‘ settled ’ 
and another ‘unsettled,’ the unsettled one gets the property.— 'fhe particle 
‘ cha’ includes the ‘settled ones ’ also— ‘ Unsettled ’ means childless or poor, 
—This rule does not refer to the ‘S/(KZI:a ■ properly of the mother, which goes 
to her uterine brothers.— (Mi fu/f.«a'ra, p 8'19.'i 

‘ Unsettled,' cldldless ; one whose husband is poor and who is unfortu- 
nate, -say the fiatiill/cav'rt and others. — These dauglKers inherit the mother’s 
property, like the sons. — {Viradachintamani, p 222.) 

If there are unmarried and unsettled daughters, those also shall receive the 
same share as their brothers. — ‘ Unsettled, ’ one who has none to protect her, is 
childless, whose husband has no property and who is unfortunjte.— ( f^ivada- 
chandra, 22. 2-9.) 

‘ Apr at tl,’ unmarried; ‘aprati^lhita,’poov,—{,Madanaparijdta.,p. 666.) 

The mother’s Sh-idhana, ‘ Adhyagni’ and the rest, goes to the unmarried 
daughters, and among the married ones, to those that are ‘ unsettled,’ and not to 

all,—' Unsettled,' childless, poor, unfortunate or widowed {Sntvtichandrika, 

pp. 662-663.) 

The meaning is that among the daughters, if some are married and others 
unmarried, the mother’s property goes to the unmarried ones ; among married 
ones also, if some are rich and others poor, it goes to the poor ones.-(/’a7-o- 
sharainadhaca, p. 337.) 

' /Ipraiislhitd,’ ‘ unsettled’— means childless, poor, unfortunate or 
widowed] such is the explanation of Apararka and the ; the first 

two only, according to Vijnaneshvara and otliers. Though the text has used the 
common term ‘Stridhana,’ it stands for S/r/d/tonu different from the three 
kinds of Sti'ldhana described before.— ( Vlrani itrodaya, p. 697.) 
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Among the married daughters, if one is rich and another poor, it is the latter 
that receive the property. — ‘Unsettled,’ poor. In the term ‘ stridhana’ in 
this text, ‘Strl’ (woman) includes the father also, — so say the traditionists. — 
(Vyavaliaramayukha, p. 141.)— This refers to the technical ‘ Stridhana’ 
than that which has been called ‘ aiivadheya,’ and that which had been given by 
the husband in token of love. — {Ibid., p. 159.) — In all such texts the term 
‘stridhana’ stands for that property to which the technical name ‘Stridhana’ 
has been given. — [Ibid., p. 160.) 

The term ‘ unsettled’ stands for those who, though married, are childless and 
without any property of their own, not having obtained a footing in the house of 
their husbands. — [Medhatithi on Mnnii, 9. 131.) 

‘Unmarried’ — not betrothed. — A woman’s Strldham is inherited first of 
all by her unmarried daughter ; in her absence, by the betrothed daughter ; after 
her, the married daughter with son, and the married daughter expecting a 
son are equally entitled ; after that the widowed and the barren daughters are 
equally entitled. — [Daijanirnaya, 11. 1 — 7.) In_ the abs ence of all these 
daughters, the property goes to the son s; as is clear from tsection bi below, whore 
the common term ‘ child ’ is used.— iDayatiiriiaga, 11.1-2.) In the absence of 
the son, the property goes to the daughter’s son ; then to the son’s son ; then to 
the son’s grandson : after that to the son of the dead woman’s co-wife, then the 
co-wife’s grandson and then the co-wife’s great-grandson. — In the absence of 
these it goes to the husband (see Section 63, below) ;-after that to the brother, 
as is clear from the words of Katyayana (Seclion 65 below);— after that it 
goes to the mother ; then to the father. In the case of the dead woman having 
been married by the .Tsiira or other lower form.s of marriage, her property 
goes to the heirs enumerated above, down to the co-wife’s great-grandson;— 
after them, it goes to her mother, then to her father, then to her brother, and 
last of all to her husband,— according to dfo7i(/, 9 197 (see Section 63 below), 
and KatyTujana (Section 55.)— (DayaJuVnaya, 11 2.) 

43. 25. ST.] [r 1., fflnr ^ 

r> 

I 

?rsr^ ’iff. — g ^ 

[v.l, 5T ] II 

The Stridhana goes to the children fsons) ; the daughter is 
entitled to share it, if she is not married. If she is married, she 
shall receive only an honorific triRe. —{Brhaspati, 25. 87.) 
[Quoted in Apararka, p. 721; Vivadaratnakara, p. 516 ; Vivada- 
chintamani, pp. 221-222; Vivfldachandr a, 19. 2. 1, 22. 2-10; 
Smrtichandrikd, p 661 ; Parasharamadhava, p. 372 ; Daya- 
bhaga, p. 79; Vlramitrodaya, p. 695; Vyavaharamayukha, 
p. 158; Vibhagasara, 11. 2-1]. 

Notes 

‘ Manamatra.'cam ’—some little tiling. — (/l/jayilc/crt, p. 721.) 

‘ Apatydndm,’ ’ children,’ stands here for sons.—' To share it,’- i.e., to 
receive the same share as the son. ‘ AprattZ ’ unmarried Prom this it follows 
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that in Manu’s text also, it is the nnmarried daughters that are taken to be 
declared as having the same share as the sons. — As regards tKe married 
daughters, some little thing may be given to them, in accordance with their 
position. — (Vivadaratnakara, p. 516.) 

‘ Apatyariam, ’ to the .sons. — ' Share it ’ must be taken to mean ‘ share it 
equally,’ as no other proportion is mentioned.—' Samudha,' married. — ‘ Maria' 
matrakam,’ some trifle, in accordance with the property available.— { 7 ivarfo- 
rhintamani, p. 222.) 

To the married and settled daughters also, something may be given in 
accordance with the property, and the remainder they shall divide in the 
prescribed manner (Vi vddachandra, 22. 2—10 ) 

‘ Apatyiinam, ’ children in the shape of sons. In both the lines the particle 
‘r.ha ' has the copulative force. Hence both (son and daughter) together are the 
persons that do the dividing of the [iroperty. — (Smrtichandr ikd, p. 661.) 

‘ Apatydnani,’ male children. — {Parasharamddhara, p. 372.) 

The term ‘ apatya ’ stands for eons. They share the mother’s property 
with her unmarried daughters.— (Day abhaya, p. 79.) 

‘ Apatyandm’ sons; the ‘daughter’ being mentioned separately. — ‘En- 
titled to share it,’— equally with the sons. — ‘ Honorific trifle ’ ; as a mark of 
honour, she gets some little thing. — not a share equal to the son’s.— (V m-u- 
viifrodaya, p, 695.) 

‘Entitled to share it,’ — to receive a share ocjnal to the son’s. — 

‘ Apratta, ’ unmarried,— If there is a married daughter, she shall get only ' an 
honorific trifle,’ —some little thing as a mark of respect.— In case there are no 
itnwarried daughters, the maiTied ones receive the same share as the sons; 
this is what is expressly stated by Kntyayana in the text— ‘The sisters with 
husbands shall divide it with their relations. ’--( Vynvaharamayukha, p. 158.) 

‘Apatyandm’ — sons.— 'fhe unmarried daughters should receive equal 
shares; the married ones are to receive only some honorific trifle.— ( fit/mgra- 
sdnt, 11. 2. 2.) 

44. 2. 1 IF.] | 

What remains of the mother’s property after pay ing off 
her debts goes to her daughters ; in the absence of the 
daughters, t o the sons and other offspring. — (Yaj^avalkya, 
2.117.) [Quoted in Vivadaratnakara, p.5n •, Vivadachinta'mani, 
p. 222 ; Vivadachandra, 23. 1-2; Madanaparijata, p. 665; 
ParUsharamadhava, pp. 336, 371 ; Dttyabhaga, p. 25 ; Vyava- 
haramayukha, p. 159 ; Vibhagasdra, 11. 2 6.] 

Notks 

Just as sons are equal sharers in the father's property, so are the daughters 
in the mother’s property ; they shall divide among themselves only what 
remains after the debts have been paid oil ; but they shall not pay her debts 
if the mother has left no property.— “ Have the sons nothing to do with the 
mother’s property ?”— No, it is not so; it is in the absence of the daughters 

F. 71 ' ' ' "■ 
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that the ‘ Anva ya i.e, Bone— come infer the property .— Others have explain ed 
this latter Bbntence to mean that ‘ in the absence of the daughters, the sons of 
the daughters themselves get the property. But this is n ot right ; because we 
have the Vedic mantra-text— ' JVa jamayd tanvo rikthamaraik . . . yadl 
mataro jana’yanta vahnika, which means that ‘ if mothers give birth to both 
son and daughter, then it is the son alone that inherits the property, not the 
daughter also.’ — It is in view of this that the impotent per.son who is unable to 
marry is debarred from inheritance. — " In that case, then, the p ropert y should 
go to the son even when the daughter is there. ’’—Not so ; because we have the 
express Snirti-text declaring that 'the mother’s property goes to the 
daughters ’ ; hence it is only in the absence of the daughter that the property 
should go to the son.— ( Vis^aarupa.,) 

As regards the mother's property, what remains of it after the clearing off 
of her debts shall be divided by the daughters among themselves ; and in the 
absence of the daughters, it goes to the offspring of the daughters ; and it will 
go to the sons only in the absence of the daughters and the daughter’s 
offspring .— ( A pararka. ) 

To the general rule that 'the sons shall divide the parents’ property 
among themselves,’ the present text sets forth an exception. The daughters 
shall divide the mother’s property among themselves,— but what remains after 
the repaying of the mother’s debts. The implication is that if the mother’s 
property is equal to, or leas than, the debts left by the mother, then her pro- 
perty goes to her sons. That is to say, the debts of the mother are to be paid 
by her sons, not by her daughters ; but if there is any property left after the 
paying off of the debts, that property goes to the daughters. And this is only 
right ; because constituents of the mother’s body abound in the body of the 
daughters, just as the constituents of the father’s body abound in that of the 
sons ; and it is on this ground that the mother’s property goes to the daughter 
and the father’s property goes to the son. — The question arising as to who 
should get the property left after the paying off of the debts, in case there are 
no daughters living,— the answer is that in the absence of the daughters, the 
property is to be taken by the daughter’s ' A?n'oi/(i ’— t.c., the son and other 
descendants.— Though this is already implied in the declaration that 'the sons 
divide the parents’ property,’ yet it has been reiterated here for the purpose 
of making it quite clear.— (Afitafcjoro.)— The son receives the mother’s share 
also, if she has no daughter.— A son bom of a mother belonging to a caste 
different from that of her husband receives only his own prescribed share out 
of the father’s property ; but of his mother’s property, he receives the whole. 
This is what has been declared by Manu in the text—' Urdhvam vibhagajja- 
tastu, etc.’ (9. 216). — In case the father and mother have been divided, their 
property does not belong to the son born before that division; nor does the 
brother’s share belong to the one born after the division as declared in the 
text ' Anishah purvajah pitrye, etc.’— Similarly if the father has acquired 
some property after the previous division, all that goes to the son born after 
the division ; as declared in the text— ' F«troi/i saha vibhaklvva, etc,’- and 
in Manu’stext (9. 216)—' Satnr^lastena etc.’— (Afitu/c-sara.) 

Of the mother's property, what^ remains after the clearance of the 
mother’s debts, shall be shared by the daughters with their brothers ; but the 
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debt fiball go to the eons. In Ike rbtence of the df ugl.tcrF, ite ‘Anraya’ — 
son — of the daughter shall! receive the share that should have gone to their 
mother. — {Vlramitrodaya-T'ika on Yajnavalkya.) 

‘ Rijat ’—from the debt of the mother,— ' Shc^am,’ what remains.— Thus 
the meaning is that, after having cleared off the mother's debts, the unmarried 
and unsettled daughters shall take what remains of her dowry and her toilet- 
articles ; — in the absence of the daughters, the ‘ Anvaya,’ — i.e., the'Bon and 
other offspring— of the daughters, shall take it.— This refers to cases where 
the deceased had been married by the ' Brahma ’ form of marriage. — 
(Vivddaratndkara, p. 517.) 

The daughters shall receive what remains of the mother’s property after 
clearing off her debts ;— and in the absence of the daughters, the ‘ Anvaya ’ — 
i.e., the daughter’s son and daughter’s daughter— receives the said property 
This refers to such clothes and other property as the mother may have received in 
connection with her marriage which must have been in the 'Brahma' form.— 
{Viuadachinlamani, p 222.) 

‘ Rnat,’ from the debt, of the mother ; — 'Shc^am,' what remains, — the 
daughters shall receive; — and if there are no daughters living, the sons and 
other offspring of the daughters shall take it. — Balarupa takes ‘ Anvaya ’ as 
‘ the anvaya of the deceased mother.’ — {Vivadachandra, 23. 1-2.) 

The daughters shall divide and take what remains of the mother’s property 
after the clearing off the debts incurred by the mother ; but with this difference 
that, if among the daughters some are married and some unmarried, then the 
property shall go to the unmarried ones.— Here, firstof all, the property is to go to 
the daughters and then to the descendants of the daughters. —(Madanaparijata, 
p. 665.) 

What remains of the mother's property after paying off her debts, shall 
be taken by the daughters. It follows that if the mother’s property is equal to 
or less than the amount of debts left by her, then the property shall go to the 
sons, even though the daughters may be there.— {,Fa?'Ssharamadhava, 
p. 336.)— On the death of the mother, her property is taken first of all by her 
daughter.— (Ibid , 370.) 

Some people hold that the term * Anvaya ’ herestandsfor f/ie descendants 
of the daughters ; while according to others (it means the sons of the deceased 
mother and) the meaning is that in the absence of tbe daughters, the property 
goes to the sons (of the deceased). This latter is in keeping with custom.— The 
phrase ‘ mat shc^am ’ has been taken by the Traditionists to imply that if the 
property is equal to or less than the debt, then tbe sons shall take it,— 
{Vyavaliaramayukha, p. 159.) 

The meaning is that they will take what remains after the clearing off -of 
the debts.— This refers to clothes and other things received in connection with 
marriage performed in the fii'a/iTn a and other (superior) forms of marriage. — 
{Vihhagasdra, 11. 2—7.) 

45. sfif? ] ffl’crarf i 

Vi I 1 

The daughters (shall take the property) of their mother ; 
and in the absence of the daughters, their daughters and then 
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their offspring {son). — {Narada;) [Quoted in Mituk^ara, 
p. 850 ; MadanapUrijUta, p. 667 ; Farasharaniadhava, p. 371 ; 
Vyavaharamayukha, p. 159.] 

Notes 

The meaning is that ‘ in the absence of daughter’s daughters, daughter’s 
sons receive the property. ’ — [That is, what the text means is that ‘ In the 
absence of the mother, her property goes directly to her daughters,--' in the 
absence of these daughters, it goes to the daughters’ Anraya, offspring,— ani^ 
among them, it goes first to the daughters’ daughters, and in the absence of 
these latter, to the deragMer^s sons’ ;-in this case, the term ‘ Anraya. ’ has 
to be taken first as in the nominacive case and in the second case in the loca- 
tive.— Or, we may take ‘ anraya ’ in the locative only ; in which case, the 
meaning would be that—' The mother’s property goes to her daughters, — in the 
absence of the daughters, to the daughter's daughters, — and in the absence of 
these latter, to the daughter’s sons, who are born ‘ aneaijc ' — among the 
offspring- of the daughters. Wo get the same meaning if we read ‘ Anraya ’ 
with the nominative ending.— The best reading would be ‘ tadanrayah,’ in the 
Nominative-Plural form.— Balambhalli.\—{Mitillci',ara, p. 851.) 

The daughters receive the mother’s property in the absence of the 
daughters, it goes to the daughter’s daughters in the absence of these latter, to 
the daughter’s sons, who are born among the offspring (read 'anruy?') of 
the daughter. ‘ Aiirayah ’ with the nominative ending is another reading ; 
even with this reading it is the daughters’ sons that come in alter the 
daughter’s daughters,— end not the offspring of the daughter’s daughter, — 
these latter being further removed than the daughter's sons. In the absence 
of the daughter’s sons, the property goes to their ‘Anraya,’ i.e., the sons 
and grandsons tof the daughter's sons).— (Madana 2 iiirijala, p. 667. ) 

The meaning is that in the absence of the daughter’s daughters, the 
daughter’s sons receive the property.— (Pardshaj-amadhava, p. 371.) 

In the absence of the daughters, the daughter’s offspring receive the 
property.— (Vi/ara/iaramayii/c/io, p. 159.) 

46. i fiTqcqet ijcr i 

The appointed daughter inherits the Stridhana ; and to 
her share falls also the property of her mother’s son.— 
(Shankha-Likhita.) [Quoted in Vivadaratnakara, p. 561.] 

Notes 

The pronoun ‘ tat ‘ in the word ‘ tadapatyasya ’ refers to tiie mother 
Of the daughter (mentioned in the preceding sentence.) The meaning is that 
if a son subsequently born to the mother were to die sonless, his shai’e would go 
to the aforesaid daugliter, who being the ' appointed diiuglitcr ’ would l>e 
equal to the uterine brother of the deceased,-(Vivddaraiital(uru, p. 561.) 
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47. flg 9. J 9 ;-).] [li./., I 

vpira; si^?i s7fg#5i5»3; 11 

Even to the daughters of the daughters, something shall 
be lovingly given, as is quite proper, out of the property of 
their maternal grandmother. — (MaM 2 (, ‘J. 193.) [Quoted in 
Apararka, p. 722; Mltaksara, p. 850 ; Vivadaratnakara, 
p. 516 ; Vivadachintdmani, p. 221 ; Madanaparijdta, p. 666 ; 
Smrtichandrikd, p. 661 ; Parasharamadkava, p. 371 ; Vira- 
mitrodaya, p. 695 ; V ijavabdramayukha , p. 158 ; Vibhdga- 
sdra, 11. 1—11.] 


Notes 

If the married daughters have died, the ‘ honorific trifle ' that would have 
been given to her should be given to their daughters, by the maternal uncles- 
' Prl tipuri-ukam of their own free will. — {Sarmijriauni-aijana.) 

If there are unmarried daughters of the daughters, they should be given 
something out of the property of their maternal grandmother, ' lovinyly,’— 
i.C; in a manner in which they may be honoured. —(/fHlIp/fa.) 

‘ Pr'/ tips rvaka III ';-itis for pleasing her; there is no compulsion.— 
(liapliauaiianda.) 

Something should be given to the sisters,— The word ‘ PrltipTirvakam ’ 
indicates that it must be given. — {Nandana..) 

The daughter’s daughters should be given the share that they deserve. — 
I lia machnndra.) 

If the mother ha.s left daughters as well as.daughter’s daughters, the latter 
should be given something,— (Afi faftjor a, p. 850.) 

‘ Yathamshatah ' (y./., for ‘ Yatliarhatiili ’|, according as the property is 
large or small. — (Vivadaratnakara, p. 516.) 

‘ Tesuin,’— of the daughters. — Where there are daughters as well as 
daughter's daughters, the latter shall be given only something, not a regular 
share in the property. — (Madanaparijata, p. 666.) 

‘ Yatharhatoh,’—i.e., after considering the character of the persons, the 
use to be made of the property, the poverty of the persons concerned and so 
forth. — ‘Lovingly’', the implication is that if the uncles are affectionately 
inclined towards the nieces, they will give them ‘something,’ otherwise not.— 
(Sm rtichandrika, pp. 661-662.) 

This rule is for cases where there are daughters as well as daughter’s 
daughters.— (PttJ'ns/ioratnad/iBi'a, p. 371.1 

‘Yatharhatah’— after consideration of the use to be made of the property, 
the poverty of the persons concerned and so forth.— (Vlramitroday a, p. 695.) 

Something should be given to the daughter’s daughters also.— i Vyayo- 
haramaySkha , p. 158.) 

‘ Prltiptirvakani,’—i.e., if there is loving kindness, then alone it should 
be given.— ( 11. 2. 1.) 



5'66 


CHAPTER IV 


48. 9. 131.] h: J 

Whatever may be the Yautaka (separate property) of the 
mother is the share of the unmarried daughter alone. — {Manu, 
9. 131.) [Quoted in Apararka, p. 721 ; VivUdaratnakara, 
p. 517; Vivadachintamani, p. 222; Vivadachandra, 22.2—9; 
Smrtichandf'ika, p. 662 ; Parasharamadhava, p. 372 ; DUya~ 
bhaga, p. 82 ; Viramitrodaya, p. 696 ; VyavahUramayukha, 
p. 158; Vibhagasara, 11. 2—4.] 

Notes 

The term ‘ Yautaka ’ is usually applied to the separate property of a 
woman, of which she alone is the sole owner.— Others apply it to only what she 
receives at the time of marriage, and not to all that belongs to her ; as it is 
only over the former that she has an absolute right (and which on that account can 
be called absolutely her own) ; as it has been declared that ‘ women become 
their own mistresse.s on obtaining presents at their marriage.’ — Others again 
hold that the term applies to the savings that the young woman makes out of 
what she receives from her husband for her clothing and ornaments and for 
the daily household expenses. — ‘ fs the share of the unmarried dauyhter 
alone.’ Since the text add.s the qualification * unmarried, ’ it is clear that what is 
said here does not apply to one who has been married. Further, the term ‘eua, 

‘ alone,’ sets aside the implications of the context (which is that of the Appoint- 
ed Daughter) ; consequently what is said here cannot apply to the Appointed 
Daughter (who would be married, as the ‘ appointing ’ is, as a rule, done at 
the time of marriage).— (MedhdliChi.) 

‘ Yautakam ’ is Stridhana ■,-'Kumdrlbhdguh, ’ is the shaiX! of the childless 
daughter even though there bo the son, or the Appointed Daughter, or the 
son of the Appointed Daughter. Thus then, even apart from the case of the 
Appointed Daughter, the mother’s Stridhana must go to her unmarried 
daughters. — (SarvajnanSragaija.) 

On the mother’s death, the mother’s property goes to her unmarried 
daughter ; the sons have no share in it. - (KnUukn.) 

‘ Yautaka ’ is the property obtained by the mother from her father’s 
family. The particle ‘ecu' indicates that the said property goes to the un- 
married daughter, even when the son of the Appointed Daughter is there.— 
{Nandana.) 

‘ Yautaka ’ is Stridhana —(ltdmachandra.) 

This means that the unmarried daughter has the first claim on the mother’s 
property.— (AparorArn, p. 721.) 

‘ Yautaka ’ here .stands for what has been given to the woman at the time 
of marriage, by her father and others. Halayudha, howevci', has explained 
the term as standing for what is given to the woman for the purchase of 
vegetables and curries and which has augmented by her efficient management.— 
In such property of the mother’s, neither sons nor married daughters have 
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any share ; but even married daughters, if childless or unfortunate, receive 
equal shares in it. - (ViyadaJ otnS/iara, p. 517.) 

‘ Yautaka ’ is that which has been obtained at the time of marriage from 
the father and others. — (. Viiiadachinlamani, p. 222.) 

‘ Yautaka ’ is what is presented by people in general to the bride and 
bridegroom at the time of marriage, when they are seated together on one seat. 
The author of the Nighani n also has defined it as ‘ what has been given to the 
bride and bridegroom.’ But according to Devasvamin, ‘ Yautaka ’ is the name 
given to what has been obtained by tbe woman from her father’s house, as 
distinguished from that obtained in her husband’s hou.se.— But this view is not 
acceptable ; the distinction being merely imaginary.— If there are several 
unmarried daughters, the mother’s Yautaka has to be divided equally 
among them. — {Smrtiehandrikd, p. 662.) 

‘ Yautaka ’ is what has been obtained from the father’s family.— 
{Pardsharaniddhava, p. 372.) 

‘Yautaka’ is what is obtained at the time of marriage. — (Ddyablidga, 
P. 32.) 

‘ Yautaka’ is what is given to the bride and bridegroom when they are 

seated together at the time of marriage ‘ Yautaka ’ and ‘ Yautuka ’ both 

forms are correct.— The opinion of Devasvamin -that * Yautaka is the name 
given to what the woman has obtained from her father’s house, as distinguished 
from what she has got from her husband’s family,’— cannot be accepted ; as 
the distinction is purely imaginary. — When there are several unmarried 
daughters, the property shall be divided equally among them. -(7tra- 
mitrodaya, p. 696.) 

‘ iautaka’ is what is obtained at the time of marriage and on other occa- 
sions by the woman seated together with her husband. - ( Vyavaharamayukha, 
P. l.’iS.) 

This rule applies only to those cases where, apart from the Yautaka, there 
is other Strldhana which could be shared by the sons also. If that were 
not so, then the son who would perform the Shraddha for the mother would 
become entirely excluded from sharing in her property.— ( KifiAos/osSra, 
11. 2-4.) 

49. eHi^^ [«.?., ENSl^l^ ] 

The ornaments received by the mother at the time of marri- 
age goes to the daughters, as also other things.— {Baudh'ayana,) 
[Quoted in Vivadaratnakara, p. 495 ; Vibhugasdra, 6.2—10.] 

Notes 

The daughter obtains the ornaments received by the mother at the time of 
marriage ; and if there is anything else that had been received by the mother at 
the time of marriage,— that also goes to the daughter.— ( V»ii5da7-at«u/ca?-a, 
p. 496.) 
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CHAPTER IV 


50. =at 

I 

When the property is being divided, the deceased's own 
daughter obtains the marriage-ornaments as also the Stri- 
dhana.—(Shankha-Likhita.) [Quoted in Vivcidaratnakara, 
p. 495 ; VibhUgasUra, 6. 2—10.] 

Notes 

The daughter obtains the anklet and other ornaments of the mother.— 
{Vivadaratnakara, p. 495.) 

51 . 1 7 .46. ] wg: «TTfNn»T i 

The daughters shall divide among themselves the mother’s 
marriage-present (or toilet-articles).— (Vasft?></ta, 17. 46.) 
[Quoted in Virndaratndkara, p. 517 ; VivUdachintdmani, p. 222 ; 
VivMachandra, 23. 1. 1 ; DuyahhUga, 82 ; SmtditaUva 11, 
p. 185 : VihhUgasara, 11. 2—5.] 

Notes 

‘ Fu)-i;irt!/j/nm,'— clothes, mirror, bracelets and so forth.— ( Vi(';if/n7-(7h?a- 
kara, p. 517.) 

‘ P;frr,a(/i;nrt>.’-clothes,mirror, comb and such things. - [VicadnchintTi- 

ma'ii, p. 222.) 

What belonged to the mother at the time of marriage is to be divided 
among the daughters.—! Viiadachandra, 23. 1. 1.) 

‘ Pdri'taytiam ’—property obtained at marriage.— (Zloj/aiAaf/n, p. 82.) 
What has been obtained by the mother at the time of marriage goes first 
to the unmarried daughter, and in her absence, to the married daughter, — 
even when there are sons— \SmrtUattvu II, p. 185.) 

‘ Plxri-uujijnm,’ clothes, mirror and such things.— ( Ki6'ia(7n.sarn, 11. 
2 - 6.1 


52. frg ii.ig.s ] mi ^ i 

Tho pioperty thnt may havo boon givon to a woman by 
the father in any manner shall be taken by the daughter of 
the Brahmana-caste ; or it shall belong to the child of that 
daughter.- (il/ami, 9. 198.) [Quoted in Apararka, pp. 721,753; 
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Mitaksara, p, 362 ; Vivadaratnakara, p. 518 ; Madana- 
parijata, p. 667 ; Smrtichandrika, p. 666 ; Parasharamadhava, 
p. 372 : Dayabhaga , p. 83 ; Vlramitrodaya, p. 699 ; Smrti- 
tattva II, p. 186 ; Vyavahdramayukha, p. 159 ; Dayanirnaya, 
11 . 2 - 10 ] 


Notes 

What had been given to a woman by her father shall be taken by that 
daughter of hers who belongs to the BrShmaiia caste ; and it is not to be shared 
by her brothers. If the daughter is not alive, the property shall be given to her 
child. — The term ‘ Kanya ’ stands for daughter in general , — What is meant 
is that if a BrShmana has two wives— one of the Brahmana and the other of 
the Ksattriya caste, —if the K^attriya wife has some property given to her 
by her father, that also should go to the daughter of the Brnhmaiia wife (her 
step-daughter) — ( Sarvajhandrdyaiia. ) 

In a case where a Brnhmapa has wives belonging to several castes,— 
if any of his wives belonging to the Ksattriya and other lower castes dies 
childless,— the property that may have been given to that wife by her father 
should go to the daughter of her Brahmana co-wife ; even though there may 
be sons and daughters bom of her other co-wives belonging to her own caste ; 
or to other lower castes ; and if the BrShmatia step-daughter is not alive, it would 
go to the child of that step- daughter.— (KtilluA'a.) 

If a Brahmana has three additional wives belonging to three lower castes, 
Ksattriya, Vaishya and ShQdra,— and these die childless,— the property in 
question is to be taken by their Brahma^., step-daughter; if this step-daughter 
is not alive, then to the child of that daughter ; if there is no such child, then to 
any Brahmana.— The term ‘ woman ’ here stands for the woman belonging to a 
caste other than the Brnhmaiia whom the Brahmana has married.—' The child 
of that daughter,’ i.e., the son of the daughter of the Brahmana wife. — 

( Rdghavananda. ) 

‘ Kathahchana ,' — in any manner.- The Brahmana daughter shall take 
the property, not the Ksattriya or other daughters.— (iVo7ida?!a.) 

The property that has been given by their father to the Ksattriya or other 
wives at their marriage shall go to the daughter of the Brohmaga wife 
previously married by their husband. - * Vo ' introduces another option ; the 
property shall belong to the child of the daughter.— (fZumacAo/idra.) 

The ‘ father ’ is mentioned only by way of illustration.- ‘ Kanya,’ — i.e., 
the step-daughter ; that such is the meaning is clear from the qualification 
-added ‘ Brdhmanl,' ‘ belonging to the Brahmana caste,’— This refers to cases 
where a woman dies childless. -(Apardrica, p. 721.) 

When one has a wife of a lower caste and she dies childless, her property 
is taken by the daughter of that co-wife of hers who belongs to the higher 
caste, even though she is bom of a different womb ; and in the absence of 
such a daughter, by the child of that daughter.— ‘ Bra /irreojii ’ stands only for 
a higher caste i so that the property of a childless Vaishya woman goes to 
the daughter of her Ksattriya co-wife — [Mitdk^ard, pp. 863-854.) 

F. 72 
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In a case where the woman has lost her husband and has no children,— bilt 
has co-wives, and these co-wives have children, — then the property that had been 
given to that woman by her father shall go to the daughter of her Brahmana co- 
wife ; and if this daughter is not alive, then the property will go to the child of 
that daughter. - The term ‘ pitra dattam,’ ‘ that may have been given by the 
father,’ stands for all kinds of Slrldhana, according to Asahaya and 
Afed/tatitlii,— says the author of the Prakasha. — (Vivadaratnakara, p. 618.) 

The terms ‘ tvoman’ and ‘daughter’ stand here for the step-mother 
and the step-daughter respectively, — ' Brahmana caste ’ stands for a higher 
caste ; so that the property of the ShTidra wife would be taken tin order) by 
the daughter of her Brahmana, K^attriya or yais/iya co-wife ; similarly the 
property of the Vaishya wife shall be taken (in order) by the daughter of her 
Brahmana or Ksattriya co-wife ; and the property of the Kiiattriya wife 
shall be taken by the daughter of her Brahmana co-wife.— Inasmuch as this 
text speaks of the property going to the daughter of a higher caste only, it 
follows that so long as the wives of the higher castes have sons, the property 
of these wives cannot be taken by the daughters of their co-wives of the lower 
castes. — (Madanaparijiita, p. 668.) 

The phrase * given by the father ’ shows that what is here stated is to 
be done even when the husband, father and the rest are there. If a man has a 
wife belonging to a caste different from his own, and this wife has no 
offspring of her own, her property shall be taken by the daughter of the 
wife belonging to the same caste as the husband ; and if this daughter is not 
alive, then to the child of that daughter. In a case where a man has several 
wives belonging to the same caste as himself,— if any one of them dies 
childless, her property goes to the daughter of the other wives, or to the 
offspring of that daughter. But it has to be borne in mind that in the case of 
the wife having been married by the Broftwio or other commended forms of 
marriage, the property goes to the husband, and in that of other forms of 
marriage, it goes to the man who bad originally given the property to the 
woman.— {3m rtichandrika, pp. 666-667.) 

The property of a wife of the lower caste goes to the daughter of her 
co-wife of the higher caste ; and if that daughter is not alive, then to the child 
of that daughter.— (PorosftarawadAovo, p. 872.) 

The qualification ‘ given by the father ’ shows that if something has been 
given at times other than the marriage, that also goes to the daughter ; and the 
mention of the ‘ Brahmonl ’ is a mere reiteration (not meant to be signi- 
ficant). Or, for the purpose of avoiding the meaninglessness of the term 
‘ Brahma-ii,’ the text may be taken to mean that — ‘ if the Ksattriya and 
other wives have died childless, the property given to them by their father is 
to be taken by the daughter of their Brahmana co-wife ’ ; and the rule that 
‘ the property of a childless woman goes to her husband ’ will not apply in such 
cases. — (Dayabhdga, p. 83.) 

This is an exception to the general rule that ‘ the property of the childless 
woman goes to her husband.'— The ‘woman’ meant here is the childless 
woman belonging to the Ksattriya and the lower caste ; and the term 
‘ brdhmanl’ stands for the higher caste. — The property of a childless Vaishya 
wife goes to the daughter of her Kijattriya co-wife and the property of a 
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childless ShOdra wife goes to the daughter of her Vaishya co-wife. If these 
daughters are not alive, it goes to their children ; and it is only when even 
these children are not there that the rule regarding the husband getting the 
property comes in — {Viram il) oda!iii,p. C99.) 

The phrase ‘ given by the father ‘ implies that what is stated here applies 
also to what may have been given at times other than the marriage ; and the 
term ‘ Brahmani ' is to be taken in the sense of daughter in general ; or the 
meaning may be that in the event of the Ksattriya or other wives dying 
childless, her property goes to the daughter of her Brahma /a co-wife.— 
(Snirtitattva II, p. 186.) 

' Va ’ stands for ‘ cha.’ ‘ and and by some it is understood that the 
property is to be divided. -The term ‘ Brahman ' stands for the daughter 
of the same or higher caste— say some But authority for this view is still 
to be found. — {Vyavaharamayulcha, p. 159.) 

Over that Strldhana which had been given by the father to the dead 
woman, after her marriage,- the first title is that of her daughter ; then of 
her son.— The term ‘ given by the father ’ means that the daughter is entitled 
to all that the dead woman had received from her father, at the time of marriage 
as also at other times. — (DSyanir ;aya, 12. 1. 1.) 

53. ] ?rsiTiT?ire3 i 


The Strldhana has been declared to belong to the un- 
married daughter, and the son does not get it If, however, 
there is only a married daughter, then he shares it equally with 
her.— (PorSsAara.) [Quoted in Parasharamadhava, p. 372.] 


Notes 

This refers to such daughters as arc ' unsettled ’ and not given away in 
marriage (1).— {Parasharamadhava, p. 372.) 


5-i. ]). 16.] aMr 


If a woman dies during her husband’s lifetime, her sons 
and daughters shall divide her Strldhana among themselves. 
If she has no sons, her daughters will take it. If she has no 
daughters, her husband will take it. -(Ai'thashdstra II, p. 16.) 
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CHAFTER IV 


55. p. 16.] ^Ivpr- 

*Tig^! I ?m?[§ ff i 

^TT I 

The sonless widow, faithful to her husband's bed and 
living with her elders, shall enjoy her Strldhana till the end of 
her life ; as Strldhana is meant for times of distress. After 
her it shall go to her heir. — {Arthashastra II, p. 16 ) 


56. sFi^irasT ] g s^g i 

3 ^ramftr Rg; ii 

sriifsg f^HUT^g n^qg: ii 

(A) In the absence of daughters the property goes to 
the sons ; (B) what was given by the relatives goes to the 
husband in the absence of the relatives ; (C) the sisters, along 
with their husbands, shall divide it with the relatives.- Such 
is the law relating to Strldhana and its partition,— 
{Katydyana.) [Quoted in Apararka, pp. 721, 753 ; Vivadarat- 
nakara, p. 518 ; Vivadachintamani, pp. 222-223 j Smrti- 
chandrikd, p. 664; Viramitrodaya, p. 697; Smrtitattva II, 
p. 186 ; Vyavahdramayukha, pp. 158-159, 162 ; Vibhagasara, 
11. 2—7 ; Dayanirnaya, 11. 2—8.] 


Notes 

In the absence of daughters and their offspring the property goes to the 
sons.— (Aporarfca, p. 721.)— The second line (B) refers to the case of women 
married under the .<-'i sura and other three (condemned) forms of marriage. — 
(Ibid; p. 753.) 

The clothing and toilet -requisites, - the Yautaka and what had been 
received from the father— these three kinds of stridhana go to the son, if 
there are no daughters the Si J-idftorea other than these goes to the persons 

mentioned before. In the absence of all those, to the husband (Vivadarat- 

riakara, p. 618.) 

(A) Clothing and toilet-requisites, what was given by the father at the 
time of the marriage performed under the * Brahma ’ and other commended 
forms, and Yautaka- these three kinds of the mother’s property go to the 
sons, if there are no daughters.— The woman’s property, other than the three 
just mentioned, go, on her death, to both the son and the daughter ;(R) What 
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had been given by relations other than the father, goes to the brother and 
sister, but the unmarried sister gets a share equal to that of the son, while the 
married one gets only some little share, such is the,meaning of the third line ; 
((7) ‘ /16/j.ove,’ in the absence of the son, the daughter and others— the pro- 
perty of the woman goes to her husband. —(Viuodac/iireiamaai, p. 223.) 

(A) This refers to unmarried daughters; and to the ‘ Yautaka’ pro- 
perty.— (B) This refers to woman married in forms of marriage other than the 
said five (Brahma, Daiva, Ar^a, Gandharva and Prajapatya.) 

(A) The mother’s ‘ Pariiayyam,’ etc., — received in connection with 
marriage performed under the Brahma and other three (superior) forms— 
and also the Yautaka given by the husband —go to the daughter ; and failing her, 
to the son. Strldhana apart from the two just mentioned goes to both the son 
and the daughter. — (B) What had been given by her relatives shall go to the 
brother and sister ; of these the unmarried sister receives a share equal to that 
of the won, while the married one shall receive some little thing. In the absence 
of these (brother and sister) the property shall go to the husband of the deceased. 
This is what has been declared by Manu in the text — ‘ Brahmadnioar^a- 
gandharva, etc.’ — (V ibhagasara, 11. 2 — 9.) 

(B) ‘ In the absence of relatives ’ ; this implies the absence of brothers 
siso.—iDdyanir laya, 11. 2—9.) 

57. 9. 195.] ^ fa 

asft 1 xnat 11 

The AnvUdheya (subsequent) gift, as also the gift made 
to a woman by a loving husband, shall go to her offspring, if 
she dies while her husband is alive. — [Manu, 9. 195.) [Quoted 
in VivadaratnUkara, p. 516; Smrtichandrika, p. Vira- 
mitrodaya, p. 695 ; Vyavahuramayukha, p. 157.] 


Notes 

‘ Anvadheya’ is what had been given to the woman by her husband’s 
relatives— and what had been given to her by her husband, at times other than 
that of dalliance, — both of these, even though these are not ‘ strldhana ’ — 
go to the woman's offspring if she dies during her husband’s lifetime. The 
difference between what is Strldhana and what is not Strldhana is that in 
regard to the former, she is free to give it away or otherwise dispose of it ; 
while in regard to the latter she is not free to do all (his. — (Sarvajnandrdyana.) 

The ‘ Anvadheya ’ has been defined by Katyityana in the text ‘ Vivahat 
parato yattu, etc.' — What has been obtained by the', woman, after her 
marriage, from her husband’s and father’s families,— as also what has been 
given by the husband through love — i.e., the ‘ Adhyagni ’ and others described 
before, — all this property goes to the woman’s children, if she dies during her 
husband's lifetime.— (ifuBuIca.) 
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CHAPTER IV 


On the death of the mother during the father s lifetime her property 
goes to her ‘ offspring ’ — i.e., son and the rest. ‘ Anvadheya has been defined 
by Katyayana. — [Rag/iavananda.) 

'Anvadheya' — what the woman obtains, after marriage, from her 
husband’s family or from the family of her paternal and maternal relatives, — 
also what has been given to her by her husband pleased with her beauty and 
other qualities,— all this goes to the woman’s ‘ ’—son or daughter. — 

(Nandana.) 

What has been subsequently obtained by the woman in her husband’s 
family, and what is given to her by her husband— all this goes to her 
‘ offspring,’— i.c., daughters,— if she dies during her husband’s lifetime.- 
{RdmachandraA 

The purpose of this text is to preclude the husband’s right to the two 
kinds of property here mentioned,— so says Halayudha.-iViviicioratnotfflro, 
p. 616.) 

The ‘ Anvadheya,’ as defined by Kntyayana,— as also what has been 
given to the woman by her husband through his love for her, - these two kinds 
of Stridhana of the dead mother go to her ‘ offspring,’ i.e., son and 
daughter.— The ‘ Locative ' case-ending in the words ‘ patyau jlvati’ enotes 
disregard; the meaning being 'even disregarding the living husband,'; ie, 
he has no right over the property in question. Inasmuch as this text has used 
the generic term ' prajd,’ ‘ offspring, ’-which includes the male as well as 
the female children,— the property of the mother is to be divided among all 
her children,— and not that it will go first to the daughters and, only in their 
absence, to the sons.— {Viramitrodaya, p. 695.) 

58. n 

All the uterine brothers are entitled to the (mother’s 
property ; also the unmarried d&aghteTs.—iShankha-Likhita ) 
[Quoted in DUyabhaga, p. 79.] 

Notes 

In all these texts, the son is mentioned first, from which it follows that 
in whatever condition the son may be, his is the first claim on the mother’s 
property,— (DSyabhaga, p. 79.) 

59. iftrHT ] SI%ITI^ gi I 

Among their own class (of dau^iteFlTJaughters) shares 
shall be allotted to each in accordance with their mothers.— 
{Gautama) [Quoted in MltakgarU, 849.] 

Notes 

When there are a number of grand daughters born of different daughters 
of the deceased woman, their shares shall be allotted in reference to 
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their lAOthers. [If the deceased had three daughters A, B and C, and A has 
three daughters, B has four daughters and C has five daughters’ then the pro- 
perty of the deceased shall be divided into three equal parts, each of which shall 
be divided among all the daughters of each of the daughters A, B and C, and 
the property shall not be divided into twelve equal parts in reference to each of 
the granddaughters.— ZJ.ila/n6ftattt.)—(MItafc5aro, pp. 849-850.) 

60. *ig 9. 381.] 'ig; i 

arrf n 

Among all the wives of one man, if one have a son, Manu 
has declared all of them to be “with son” through that son. — 
(Manu, 9. 183.) 

Notes 

See II, 159. 

61. femq i 

?rsr5rrar ^ *nm ^rrarsfg ii 

When a woman dies her Strldhana belongs in common to 
her sons and unmarried daughters. If she has died childless, 
the property is taken by her husband, mother, brother or 
father - (Dlvala.) [Quoted in VivQdaratnUkara, p. 510 ; Vira- 
mitrodaya, p 694 ; Smrtitattva II, pp. 185, 187 ; Dayanirnaya, 
12 .- 1 . 2 .] 

Notes 

The husband shall take the property if the woman had been married by the 
Brahma and other (commended) forms of marriage;— the mother shall take it if 
she had been married by the A sura and other (deprecated) forms of marriage. 
The sense of the texts of Manu and NSrada also point to this same view of 
Devala. — ( V ivadaratnakara, pp. 619-520. ) 

Inasmuch as the ‘sons and daughters’ have been spoken of by means of a 
copulative compound, it follows that their title to the property is joint. This 
rule applies to the Anvadhv.ya property and to the property received by the 
deceased as a loving gift from her husband. — ( Vlramitrodaya, p, 694.) 

Since the * sons and dauglitcrs ’ have been mentioned in a copulative com- 
pound, the son and the daughter have equal rights over the property ; and in the 
absence of either of them, the property goes to the other. In the absence of 
both these, the property goes to the married daughter. — (Snirtitattva II, 
p. 185.)— In the absence of the ‘husband, mother, brother and father,’ the 
property goes to the sister’s son and others, even in the presence of the father- 
in-law and the rest. — {Ibid., p. 187 ) 

This means that the son and the daughter have equal rights over all kinds 
of their mother’s Strldhana, except her dowry and what may have been given 
to her by her father (on those latter, the daughter having the prior claim). 



CHAPTER iV 


576 

j—When the dead woman has left neither a son nor an unmarried daiighter, 
her Strldhana goes to her married daughter who has a son, as also to one who 
is expecting a son; in the absence of these, all iff l id/iana except the dowry 
goes to the son’s son; then to the daughter’s son; then to the son’s grandson ; 
then to the son of the dead woman’s co-wife; then to her co-wife’s grandson; 
then to her great-grandson ;— then to the childless and barren daughters of the 
dead woman, etc., etc— {Daiiauirnaija, 12. 1.) 


62. 2. J45.] i 

?fS3n?iTJTcftm*iT ii 

(a) What has been given by relatives, [b) the Shulka 
Nuptial-Fee, and (c) Anvadheya gifts (received subsequently), — 
all this goes to her relatives, if a woman dies without offspring. 
— {Yajnavalkya, 2. 145) [Quoted in Vivadaratvakara, p. 520; 
Vivcidachandra, 23. 1—5; Madanaparijata, p. 665; Parashara- 
mSdhava, p. 368; Dayahhaga, p. 92; Vlramitrodaya, p. 702; 
Vyavahdramayukha, p. 160.] 


Notes 

‘Bund/iudaUa ’—what has beengiven by the father and other relatives;— 
‘Shulka’— the ‘ Adhivedanika' (solatium for supersession) andthelike;- 
‘ Anvadhiynka ' —\iha.t has been given for the benefit of the offspring, — If a 
woman dies without offspring, all this property goes to the Bdndhavas, i.e., 
the uterine brother and the rest ; as declared by Gautama — ‘ Bhaginishulkam, 
etc.’— This rule becomes applicable only after the death of the mother. - 
(Viahvarupa). 

(a) ‘ Bandhudattu,' what has been given by her Bandhus, i.e., the 
paternal uncle, the maternal uncle and others,— i, 6) her ‘ Sfinffea,’— and • c) her 
‘Anvddheyaka property,— these three include all kinds of Strldhana ;— on the 
Jwoman dying without offspring, all this goes to her Bdndhavas (enumerated in 
Yajnavalkya, 2. 146, et. seq.).—{Apardrka.) 

(a) What has been given by the girl’s paternal and maternal relations ;— 
(6) ‘Shulka,’ the fee on payment of which the girl was given in marriage,— 
(c) ‘Anvddheyaka,’ gifts received after marriage (as defined by KatySyana). 
These constitute Strldhana, the ‘woman’s property.'— When a woman dies 
‘withoutoffspring,’_t.e., without leaving a daughter, or daughter’s daughter, 
or daughter's son, or son, or son’s son,— her property is taken by her Bdndhavas, - 
i.e., the husband, father and so foitb.—lMitdkfard.) 

(a) What has been given through love by her maternal uncle and other 
relatives, -(6J ‘ Shulka,’— the property settled upon by the father and others as 
to be given to the bride and bridegroom, - and (c) ‘ Anradhgj/alfco,’— defined by 
Kfltyoyana as ‘what is received by a woman after her marriage fromjher husband’s 
and father’s families.’ All this Strldhana has been called ‘ Sauddylka.’ — 
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Ail this propelrty £^)es to her i.e., persons related td her,— if a 
woman dies without a daughter or Boa.—{Vlramitrodaya-T7ka on Yajna- 
valkya.) 

The ‘ Shiilka’ meant here is that on payment of which the girl is given 
in marriage ; — ‘ Anvddhcyaka ’ is a kind of Strldhana.—' Bdndhavas,’ uterine 
brothers.— This refers to cases where the woman has been married in the Aaura 
and other ^deprecated) forms of marriage. —{Vivadaratridkara, p. 520.) 

In cases where the woman has been married in the Asura or other (depre- 
cated) forms of marriage, what had been given by the brothers goes to the 
brothers, on the death of the woman.— ( V ioddachandra, 23. 1-6.) 

If a woman dies ' witlinut offspring,’— i.e., without leaving a daughter 
or daughter’s daughter, or son or son’s son, her property is taken by her husband 
and other relatives (Madanapdrijdta, pp. 665-666.) 

(o) ‘ Bandhudatta,’ —'Kha.t has been given by the girl’s paternal and mater- 
nal relatives, -'&) ‘ Shulka,’ the fee or payment of which the girl has been 
given in marriage, — (c) ‘ Anvddheyaka,’ gifts made to the girl after her 
marriage.— (ParasAaj'amad/iava, p. 369.) 

What had been received by the woman, after marriage, from the husband’s 
and father 's families should go to her brothers.— ‘ is what has 

been given by the father and mother.— (Da2/o6A5ffo, p. 92.) 

‘ Without offspring ' — i.e., leaving no descendants, from the daughter 
down to the great-grandson. — ' Bdndhavas,' relatives, mentioned in the 
textB.—(.V iramitrodaya, p. 702.) 

This is with reference to that property which is included under the technical 
name of ‘ Stridhiina.’—iVyaeahdramaytikho, p. 160.) 

k. 


63. xigctf? i 

■..goes to the married daugniers ; au. 

(a) The proW!®'^ have equal c- 

u j'i! 1 - 1 . u"'*" the deceased through then , . , 

husband, if she has been ^ kinds of daur'^®’^*' fot^“S of 

marriage, Brahma and the rest, (by been married 

in tbe other forma of marriage, it goes to her father, 
(c) If she has children, it goes to the daughter.— (YajHavalki/a, 
2. 146.) [Quoted in Smrtichandrika, p. 664 ; MadanapWrijata, 
p. 665 : Dayabhaga, pp. 86, 89 ; Viramitrodaya, p. 702 ; 
Vyavaharamayukha, p. 160; Dayanirnaya, 11. 1-10.] 


Notes 

In the case of Stridhana other than the three enumerated in the foregoing 
verse {Ydjnavalkya, 2. 146),— if the woman has been married in any of the 
four forms of marriage beginning with the ‘ Brahma ’ (i.e., Brahma, Daiva 
F. 73 
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and PrajSpatya), her Strldhana goes to her husband, if she has had 
no child ; if she had children, then to her daughters.—! Vishvariipa.) 

(a) If a woman has been married in the Brahma or Daiva or A »'?a or 
Prajapatya torm of marriage,— and she has died childless,— her property goes 
to her husband ; (b) but it goes to her father, if she has been married in the 
Asura or Gandharua or Raktiasa or Paisliacha form of marriage. — 
(c) If she has children, it goes to her daughters. This last refers to cases of all 
the eight forms of marriage ; and the assertion of this is for the purpose of 
emphasising the fact that the property goes to the daughters even when 
there are sons ; hence what is asserted here cannot be regarded as already 
included in the text ‘Matur duhiiarah, etc.,' where no order of succession has 
been laid down.— (Apararka.) 


(o) In the case of the woman who has become a wife under any one of the 
first four forms of marriage— Brahma, Daiva., Ar^a and Prajapatya—il she 
dies childless, her property described in the foregoing text goes first of all to her 
husband ; and, failing him, to his nearest Sapiifdas.—{b) In the case of the 
woman who has been married under any of the last four forms of marriage— 
A sura, Gandbarva, Rak^asa. and Paishdcha, — if she dies childless, her 
property goes to her parents,— the term ‘ ptfr ’ in the compound ‘ pitryami ’ 
standing for the ‘ mother and father ’ ; first to the mother, then to the father ; 
and failing these, the property goes to the next nearest relations.— (c) In the 
case of women married in any of the eight forms of marriage, if a woman 
has left children, her property shall go to her daughters. The term ‘ daughter ’ 
here stands for the daughter’s daughter ; as the right of the daughters 
themselves to inherit the mother’s property has already been asserted by 
Yfijaavalkya in the text ‘ Maturduhitarah, etc.,’ (2. 117). —Thus then, when the 
mother dies, her property shall go first of all to the daughters ; among these 
if one is married and another unmarried, it goes to the unmarried one ; and 
only failing her, to the married daughters ; — among these latter again, if one is 
settled and another unsettled, the property goes to one who is unsettled ; as 

declared by Gautama in the text ‘ Stridhav n'*r’ ritt h etc.’ The 

rule here laid down applies given by her Bananu.-! afinikn ’ 

f , f u- u “"cle and others,-! bi her 
r^upUal fee, -these three include as declared 

by Gautama in th,„j ..,,^kc.’ .... (d) If there are no 
daughters of any li,.^ ./perty goes to the daughter’s daughters, in 

accordance with secona nne of this same text—' Duhitrrnam prasuta chet,’— 
(e) If the granddaughters are the daughters of several daughters,— there 
being different numbers of them born of the different daughters,— the property 
shall be divided among them in accordance with the share of their respective 


mothers, as declared by Gautama in the text—' Pratlmatr vd svavarge, etc. ’ 
(28. 11).— (f) If there are daughters and also daughter’s daughters then the 
latter shall receive only something ; as declared by Manu in the text-' Yds- 
tdsdm syuh, etc. ’ (9. 193).- (g) If even the daughter’s daughters are not there, 
the property goes to the daughter’s sons; as declared by Narada in the text— 
‘ Maturduhitarobhdoe duhitrrnam tadanvayah '—{h) If there are no 
daughter’s sons, then the Strldhana goes to the sons, according to the text 
‘Tdbhyarte—nvaya}} ’ (IVamda).— Manu also has declared the rights of 
daughters as well as sons over the mother’s property, in the text—' Janaydm 
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samsthitayan tii, etc. ’ (9. 192). — The Strldhana of a childless wife belonging 
to a lower caste than the husband goes to her step-daughter born of a co-wife 
of a superior caste, even though she is not born of the womb of the deceased 
herself ; failing such a daughter, the child of that daughter, according to Manu’s 
text — * Striydstu yad bhavzt nittam, etc.’ (9. 198). — (i) If there are no 
sons of the deceased, the son’s sons inherit the property of their paternal 
grandmother ; according to Gautama’s text — ‘ Those who inherit the property 
should repay the debts ; ’ and the text—' Sons and grandsons should repay 
the debts of the father and grandfather ’—declares the grandsons also to be 
liable to pay the paternal grandmother's debts. — (j) If there are no son’s sons, 
the property goes to the husband and other relations mentioned before. - 


(Mitdlc^ard.) 

[The BalambhnUi has the following notes : — When it is asserted that 
‘ the step-daughter born of the co-wife of a higher caste inherits the 
property,’ it follows that step-daughters born of co- wives of lower castes 
are not entitled to inherit the property if there are sons of the wife of 
the higher caste. — The ‘ Easterners ’ have held the following views : — 
" In view of (1) Manu’s text, ‘ Jananyam samsthitdyam, etc.’ (2) Brhaspati's 
text, ‘Strldhanam syddapatyanam, etc.’ (3) Shankha-Likhita’stext, ‘ Samam 
sarve sodnrydh and (4) Devala's text, ' Sam'dnyam putrakanydndm, etc .,' — 
where in every case the son is the first to he mentioned,— and as the son also 
is entitled to inherit the mother’s property,— it follows that the property 
should be divided by the brothers and sisters (sons and daughters of the deceased) 
among themselves. This is the upshot of all the texts bearing on the subject. 
In fact, in Devala’s text this is clearly indicated by the ‘ sons and daughters ’ 
being mentioned together in a copulative compound ; further, if the unmarried 
daughter alone were entitled to inherit all the nronerty of the mother, there 
would be no point in Manu this particu- 

larly in regard to the ‘ yautaka ’ prul,•^<vrtv of the childless woirl®^® 
of the son and the unmarried daughter are in any of the 

the absence of one, the other inherits the property ; ano in "'■ j / , 
of these, it goes to the married daughters ; among these those tnai,^f^^. ^lons 
and those that are expected to get sons have equal claims ; as both of them 
are expected to olfer the cake to the deceased through their sons. It is for this 
reason that in the absence of all the aforesaid kinds of daughters, the property 
goes to the daughter’s sons, — specially in view of Manu’s text ‘ Dauhitro- 
pyakhilam, etc.,’— and not to the barren or to the widowed childless daughters; 
as it is not possible for these to offer the cake through their suns. This is also 
implied by Nnrada’s text — ‘ PHtrabhavc cha duhita, etc.' When there is a 
son’s son as well as a daughter’s son, the property goes to the former ; as the son 
has precluded the married daughter .... In the absence of all the aforesaid, 
down to the daughter’s son, the property goes to the barren and the widowed 
daughters ; since both of [these are the progeny of the deceased, and it is only 
when there is no progeny that anyone else can be entitled to inherit the 
property. The texts of Gautama, Nnrada, Kntyayana and Yajfiavalkya should 
be taken as referring only to the ‘ yautaka ' property ; specially in view of their 
conflict with Devala’s text ; and ‘ yautaka ’ is the name which, from its 
ptymology, is applicable to what is received at the timp pf union, i.e., marriage. 
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Such is the view of the Kalpataru also. It is for this reason also that Vashistha 
has declared that the ‘ Par i'iayya property of the mother the female children 
shall divide among themselves/ and Parinayya iswhatisgot at the marriage.” — 
Thus view of the ‘ easterners ’ is not right ; as they have not understood the 
opinion of the sages. For instance, the fact of the ‘ sons and daughters ’ 
being mentioned as entitled to inherit a property can be explained even without 
regarding their claims as simultaneous ; as has already been shown in course 
of the explanation of that text. Then, again, the mere mention of a person 
(son or daughter) as entitled to inherit is sufficient to declare his title ; conse- 
quently the fact of anyone being mentioned before another cannot be treated 
as a ground for his title ; but even so, in general texts we find that the 
‘ daughters ’ are mentioned before the ‘ sons,’ and it has also been shown that 
the daughter is more nearly related to the mother than the son (because the 
constituents of the mother’s body enter more largely into the constitution of the 
daughter’s body than into that of the son, whose body contains a larger portion 
of the father’s body). Further, if the title of the son and daughter were 
simultaneous, then they would be entitled only when both, not when only one 
of them, would be there ; and in that case the use of the pronoun ' tayoh ’ would 
have no sense. For instance, in the case of the laying of fire, to which the 
right of the husband and wife is simultaneous and joint, neither one of them 
alone is entitled to perform it. In the ordinary world also any work to which two 
or more persons are jointly and simultaneously entitled, is never done by any 
one of them singly . . . For these reasons the right explanation is the one 
given by Vijflineshvara.] 

On the death of the wife, if there is no offspring of that wife, her 
property goes to the husband,— The particle ‘ api ' is meant to include the 
Gandhnrva form of marriage also; as this would be in accord with Manu’s 
text—'Brahinadaivar^a etc.,' (where the Gdndharva is also mentioned) 
Thus then the meaning is that in the case of the woman married in any of these 
five forms of marriage,— if she dies leaving no offspring, beginning from the 
daughter and ending with the son’s son, — her property goes to her husband, not 
to her mother or other relatives.— [S'mrtichatidrika, p. 664.) 

(a) When a woman without any offspring, in the form of the daughter, the 
daughter’s son, the son and the son’s son, dies,— and she is one who had been 
married in any of the four forms of marriage, Brahma and the rest,— her 
property goes to her husband ; if the husband is not there, it goes to the nearest 
relatives on| the husband’s side ; failing these latter, to those who are slightly 
remoter.- (b) In the case of the woman who has been married in the A aura or 
Gandharva or Rdk^asa or PaisKdeha form of marriage, — dying, her property 
goes to her parents ; first to the mother, and failing her, to the father ; and 
failing the father, to the nearest relatives on the father’s side and so forth. — 
(c) In the case of a woman married in any of the eight forms of marriage, 
if she dies leaving children, her property goes to her daughters — i.e., to the 
daughter’s daughters. If the term ‘ daughter ’ here were taken as standing 
for the daughter herself, then the present text would be a mere repetition of 
what has gone in the text—’ Maturduhitarah she^am, etc.’— Among the 
daughter’s daughters also, if some are married and others unmarried, it goes 
to thp unpiarried ones. [Among the prarried onesj if some are settled and 
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others unsettled, it goes to the latter. — If among the daughter’s daughters, 
there are different numbers born of different mothers, the property shall be 
divided among them in accordance with the share of their respective mothers. — 
(Madanaparijata, pp. 66S-6fi6.) 

What has been obtained at the Brnhma and other forms of marriage, in 
the shape of the ' Adhyagni ’ Strldhana, goes, at her death, first of all to 
her daughters ; among those also, first to those who are unmarried ; if there is 
no unmarried daughter, it goes to the daughter that has been betrothed ; in 
the absence of the betrothed daughter, to the married daughter ; if there are 
no daughters at all, then the son inherits it the husband being entitled to inherit 
only in cases where the woman has no child at a\\~{Dayahhaga, p. 86.)— The 
phrase ' briihmddiiiv chalnrifii,’ means those four of which Brahma is the 
fore-runner, i.e., the Daiiia, Jtrija, Projapatya and Gandharva ; these along 
with the Briihma make the live forms that are meant here, and which have been 
mentioned by Manu also (9. 196'. In a case where the woman has been married 
in any of these five forms of marriage, when she dies, her property goes to her 
husband. — The term ‘praja’here stands for offspring (progeny). — It is not 
right to take this to mean that in the case of a woman married in any 
of these five forms of marriage, whatever property she may have got, either 
before on after the marriage, all of it goes to the husband Because the 
mention of the ‘ Brahma and other forms of marriage ' is meant to indicate 
the time (of obtaining the property). If it were meant to refer to the woman, 
the form of marriage would have been spoken of by means of a word with the 
singular ending ... We must therefore take the text as referring to that 
Stridhana alone which has been obtained by the woman at the time of 
marriage ; such is the explanation given by Vishvarnpa which we must accept. — 
ilbid,, pp. 89-90.) [There is nothing in the words of Vishvarnpa to justify the 
assumption that he holds this view.] 

The four forms of marriage are the Brahma, Daiva, Arsa and 
Prbjdpatya ; and the particle ‘ api ’ includes the Gandharva also ; or the 
compound ‘ brahmadi^u ’ may be construed in such a way as to include four 
forms in addition to the Brahma. The meaning is that (a) the property of a 
woman married in any of these forms of marriage, who dies childless, goes 
to her husband ; and failing the husbauid, to the husb and’s nearest relatives 
(6) the property of the woman married in any of the other forms of marriage— 
i e , A sura and the rest,— goes to her father, i.e., to the mother and the 
father ; there also first to the mother, then to the father ; failing the parents, 
it goes to the parents’ nearest relatives; and (c) in the case of a woman married 
in any of all the eight forms of marriage, if the deceased has left children, her 
property goes to the daughters. The term ' da?(p/fters ’ here stands for the 
daughter’s daughters. — {Viramitrodaya, pp. 70 ’’-703 ) 

Here Ynjfiavalkya lays down the rule regarding the particular ‘ relatives ’ 
to whom the Strldhana is to go ; and he does this on the basis of the form in 
which the deceased has been married — {VyavaharamayUkha, p. 160.) 

The use of the common term ‘ child ’ implies that the property goes to 
the husband only whom the woman has left neither daughter nor son 
(Ddyanirnaya, 11. 1—10)— This refers to the * husband ’ by the ‘ Brahma ’ 
form of marriage ; as is clear from Manu (9. 196) (see Sec. 63 below).— (Ibid) 
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(A) It is ordained that the property of a woman married 
by the Brahma, the Daiva, the Ai'sa, the Gandharva, or the 
PrUjapatya, form shall go to her husband alone, if she dies 
childless. (B) But the property given to a woman on the 
Asura or other (inferior) forms of marriage, has been held to 
belong to the parents, upon her dying childless. —(Afanxt, 
9. 196-197.) [Quoted in Apararka, p. 753 ; Vivadaratnakara, 
p. 519 ; Vivadachintamani, p. 223 ; Vivadachandra, 23. 1 — 3, 
4 ; Smxtichandrika, p. 664 ; Paraskaramadhava, p. 373 ; 
DUyabhaga, pp. 87, 89 ; Viramitrodaya, pp. 702, 703 ; Smrti- 
■tattvall, p. 186; Vyavaharamayukha, p, 161; Vibhagasara, 
11 . 2 — 11 .] 


Notes 

(A) The property of the woman married by the Brahma, and other forms 
of marriage,— either Slrldhava, or otherwise- goes to her husband, if she 
dies childiess ; it goes to her children, if she leaves any children.— (B) ' To the 
porents, not to the husband.— (Soj’vo/nnjioroyona.) 

(A) In the five kinds of marriage, Brahma and the rest, the six kinds of 
Stridhana, that belongs to a woman, go to her husband, if sbe dies childiess.— 
(B) The six kinds of Strtdhana, belonging to a woman, in the Asura, and 
other forms of marriage, go to her parents, if she dies childless.- (fuHuAa.) 

(A) If a woman dies childless, her property obtained from her father and 
others at the live forms of marriage, goes to her husband.- (B) Property 
connected with the Asura, and other forms of marriage belongs to the 
parents.—' Atitaydm ’ on her death. — {Raghavdnanda.) 

(A) The property that has been given to the woman at the five forms of 
marriage the phrase ‘ Sir iyaidattam’ has to be added.— INandana.) 

(A) The property that had been obtained at the Brahma, Daiva, Arqa- 
Gandharva or Prdjdpatya form of marriage by a woman goes, at her death, 
to her husband.— (B) What has been obtained at the Asura, and other forms 
of marriage goes to the girl’s parents.— (flo7nttcftond?-a.) 

In the case of the woman married by the Gandharva form, there should 
be option (i.e., her property goes either to the husband or to the parents) ; 
because in the second text (B), it is stated that in the case of the marriage 
having in a form included among the ‘Asura and the rest ’ (where the 
Gandharva, also comes in), the property goes to thp parents.— (Aparar/ca, 
p. 7§3.) 
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* Aprajasi,’ (v.l. ‘ aprajayan ’) childless. - ( VivadaratrCakara, p. 619) ; 
Vivadachintamani, p. 223.) 

In the event of the marriage having been in any of the four forms 
beginning with Brahma, the property of 'the childless woman goes to her 
husband ; and in the case of the A sura, and other forms, it goes to her 
mother and father.— (Viuadacftandra, 23 1—3.) 

(A) If a woman has been married in any of the five forms of marriage 
mentioned here, and she dies without leaving any offspring from the daughter 
down to the son’s son,— her property goes to her husband, and not to her mother 
or other relations.— (Smrtic/irt«rfriA:5, p. 664.) 

(A) — (as in Smrtichandrika) — (B) if a woman has been married in 
the Asura, Rakqasaot Paishdcha form, her property goes to her mother 
and tathei.—iPardaharamadhava, p. 373. ) 

This refers only to such property as has been given to her at the 
marriage, not to all kinds of property ; the construction being ‘ Brahma , . . . 
yaddattam,—Astiradi^u yad dattam.’—iDayahhaga, p. 88). — The property 
that has been obtained by the woman at the time that the marriage is going on, 
goes to her husband, if she dies without offspring, ‘ Praja ' in offspring. It does 
not mean that ' whatever property has been obtained by a woman married 
in one of these forms of marriage, before as well as after the marriage,— 
all that goes to the husband’; because the mention of the forms of marriage 
is meant to indicate the time of the obtaining of property.- (/ftid., p. 89.) 

The property of the woman married in the Brahma, or other forms of 
marriage, —in the event of her dying childless,— goes to her husband; failing 
the husband, to the husband’s nearest relatives ; and that of one married in the 
A sura, and other forms, goes to her parents,— first to the mother, then to the 
father.— (V'irami{rodo 2 /a, p. 702.) 

The property obtained by a woman at the time of her marriage dons 
under any of the five forms of marriage, Brahma and the rest, shall go to her 
husband ; and that obtained at the time of marriage done under the other t’nree 
forms, A sura and the rest, shall go to her mother, then to her father. — 
(Smrtitattva II, p. 186.) 

That the property of the woman married under the Brahma and other 
forms (Daiva, Ar^a, Prajapatya) shall go to the husband refers to Brahma- 
Qas, for whom these four alone are the lawful forms of marriage. As for the 
Gandharva, that is also lawful for the K^attriya ; so in his case the property 
of the wife married under that form shall go to the husband.— (Vyava- 
haramayukha, p. 161.) 

(A) Manu and others have described the eight forms of marriage — 
Brahma, and the rest, and they have also said which one should be adopte 
and which not. Among those to be adopted are the Brahma, Daiva, Ar^a 
Gandharva, and Prajapatya ; and it is to cases of these forms of marriage 
that the rule laid down in the text is applicable.— (B) ‘ A suradi^u ’—in the case 
of marriages performed in the A sura, Rakfasa, and ‘ Paishaeha, forms ; — 
‘Aprajasi,’ childless; — ‘ Matapitroli,’ — this is not inconsistent, with 
Yajfiavalkya’s assertion that the property is Pitrganii,' because in the latter 
expression, the term ‘ Pitr ' stands lor the mother and father. — {Vihhaga- 
sdra, 12. 1—3.) 
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The Nuptial fee of the sister goes to her uterine brothers, 
after the mother [or, according to Apararka, to the uterine 
brothei’s and after them to her mother] ; also before the 
mother, say some. — (Gaitfama, 28. 23.) [Quoted in Apararka, 
p 754 ; Mitaksara, p. 849 ; Vivadaratnakara, p. 520 ; Vivada- 
chintdmani, p. 223 ; Madanaparijata, p. 668 ; Smrtichandrika, 
p. 665 ; Dayahhaga, p. 95 ; Vyavaharamayukha, p. 162.] 

Notes 

The Nuptial fee that had been given for the woman married in the A sura 
form goes to her uterine brothers; and failing , them, to her mother.- >- 
{Apararka, p. 754.) 

The Nuptial fee of the woman goes to her uterine brothers,— iMttu&fara, 
p. 849.) [The Balauiftfeutti adds ‘ urdhvam matuh, means after the death 
of the mother. So also the Kaipataru ; the ‘ mother ' mea n t here is the 
sister of the ‘ br others thu s the meaning is that on the death of their sist er 
'{'Mdtuh, ’ ot the text), her Nuptial fee goesto her uterine brothers, even when 
she has left heirs, from the daughter down to the son's son. From this it follows 
that we reject the wrong explanation that— “ Urdhvam matut}’' is a separate 
sentence, and the meaning of the text is that the said properly goes first to the 
uterine brothers, —after them {Urdhvam) to her mother (Mo ftt/i),— and failing 
both, the uterine brother and the mother, to the father.’'] 

The property obtained at marriage by their sister married in the A sura, 
or some other inferior form of marriage, goes to her uterine brothers, on the 
death of their mother,— also before the mother's death. - ‘ C ha ' standing for 
‘ Api the meaning being that according to some people, even before the 
motnsPs death, the said property of the sisters goes to her uterine brothers.— 
This is the opinion of other people.— says Halayudha,— ( Firodn-rotnaArara, 
p. 520.) 

This refers to cases where the woman has been married by the A sura, 
Rdk^asa, or Paishacha form. — {Vivadachintama'ti, p. 223.) 

Even when the sister has left heirs, from the daughter down to the son’s 
son, her Nuptial fee shall be taken by her uterine brothers.— (Madnriaporijofo, 

p. 668.) 

Though the Nuptial fee had been paid by the husband and others, yet it 
does not go to them ; it becomes the property of the uterine brothers of the 
woman, and failing them, to her mother.— {Smtlichaudrika, p. 665.) 

The jiroperty goes first of all to the uterine brothers; in their absence, to 
the mother, and in her absence, to the father.- ‘ A f so 6e/ore,’— this is the 
V^inion of others.— (Dayahhaga, p. 96.) 

66. f i 
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The immovable property given to the daughter by her 
parents should always go to her brother, if she dies without 
ofia^vmg. — iVrddha-Katyayana.) [Quoted in DUyabkaga, 
p. 92 ; Viramitrodaya, p. 704 ; Smrtitattva II, p. 185.] 
Dayanirnaya 11. 2. 4.] 


Notes 

The brother's title is based entirely upon the fact of the childlessness of the 
woman. The term ‘ Sarvada ’ ‘ always ' shows that we should accept Vishva- 
rUpa’s view that the property of the woman married in any of the eight forms 
of marriage— from the Brahma down to the Paishacha,— must go to the 
brother.— The mention of the ‘ immovable property ’ automatically implies the 
other kind of property also.- (Dayabhaga, p. 92 ) 

‘ Always,' — i.e., in all the eight forms of marriage . — [Dayanir ,aya, 
11. 2—6.) 


67. I 

The husband himself is entitled to the nuptial fee. — 
(Shafikha.) [Quoted in Vivdiaratudkara, p, 521 ; Smrti- 
chandrika, p. 665 ; Vyavahdran ayukha, p 162.1 

Notes 

This refers to cases where the b.-ide dies before the completion of the 
marriage ; this would be in accordance with the text of Ykjaavalkya— 

‘ Mitayandattamadadyat.’ — (Smvtichandrikd, p. 665.) 

This should be taken as referring to cases where the girl dies before the 
marriage.—! Vy .vaharamayukha, p. 162.) 

68. i 

In the case of women married in any of the forms of 
marriage, if they have children, their property goes to the 
daughter. — (,Vi.sim.) [Quoted in Vivadaratnakara, p. 517 ; 
Bdlambhattl, 2. 145.] 

69. ^ i 

srTirT% =9 ii 

The woman’s property goes to her children ; in the event 
of their having no children, if they had been married in the 
first four forms of marriage, it goes to the husband ; if in any 
of the other forms, it goes to the father. - (iVaracfa. ) [Quoted 
in Vivadaratnakara, p. 519.] 

F. 74 
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Notes 

‘ Four forms,’ —tiaa is not meant to exclude the fifth; so that in thd 
case of women married in any of the five forms — Brahma, Daiva, ylrsa, 
Gandharoa euvl Prajapalya,— if they die childless, their property goes to the 
husband ; in the case of the other forms— Kdftjosa, A sura and Paishdeha, - 
it goes to the father. — This refers to property obtained at the tinie of marriage. — 
(Vivddaratndleara, p- 519.) 

70. %?it: i 

Whatever Stridhana had been obtained by the woman 

from her parents is held to belong to her mother and father, 
if she has no children. ~(Katy ay ana.) [Quoted in Smrtichan- 
drika, p. 665 ; Pardsharamadhava, p. 373.] 

Notes 

‘ Paitrkam ’ — received as gift from the parents.—' Apatydndm abhdve,' 
in the absence of children born to a woman married in the A sura and other 
inferior forms of marriage. ‘ Child ’ here stands for all those offsprings— 
from the daughter down to the son’s son, —who have been declared to be heirs 
to Stridhana,— ISmrtiohandrikd, p. 665.) 

71. ^ I 

3 II 

Whatever property has been given at the Asura and other 
(inferior) forms of marriage is taken by the father, if the 
woman dies without offspring.— (Famo.) [Quoted in Smrti- 

chandrika, p. 665 ; Dayabhdga. p. 88.] 

Notes 

‘ Has been given’— by the father.— (Smi ticAaradri/fa, p. 665.) 

What is given in course of the whole performance of marriage,— not what 
is given before or after the marriage :— this refers to the ‘ yautaka ’ only—. 
{Ddyabhdga p. 88 ) 

72. Hg 9. 1 -15.] ?r55rw g i 


If the appointed daughter happens to die without a son, the 
husband of that appointed daughter may, without hesitation, 
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take that property.— 9. 135.) [Quoted in Apararlea, 
p. 754 ; Vivadaratnakara, p. 520 ; Vivadachandra, 23. 2-2, 3 ; 
Par&sharamadliava, p. 374.] 


Notes 

See Ch. III. 68. p. 487. 

‘ Dhanam ’ — any property that she might have got or inherited from her 
father, during his lifetime and after his death— ISarvajiianarayana.) 

When an appointed daughter dies sonless, her property is to be taken 
by her husband unhesitatingly , The appointed daughter having been declared 
to be ' equal to the son,’ it would follow that her property should go to her 
father, on the analogy of the son’s property going to the father ; and it is with 
a view to preclude this notion that we have this text.—{Knllnlca.) 

If a sonless appointed daughter dies, her property goes to her husband,— 

‘ Unhesitatingly ’—•without entertaining any such idea as that the property 
should go to the woman’s father, just as the property of her son would ; because 
it is only the son of the appointed daughter and not she herself that is meant 
to benefit the girl’s father ; hence her property goes to ihe husband, not to the 
father.— (Rdgha vd nan da.) 

The property should be taken by the husband, not by the girl's uncle or 
other relatives.— (iVawda/ici.) 

This refers to cases where the daughter has been ‘ appointed ’ by 
father with the formula ‘ the son that is born of this girl shall be my son ’ ; 
as regards the daughter who is ‘ appointed ’ with the formula ‘ This girl is my 
son,’ the rule is laid down by Shahkha-Likhita in the text—* Prefdyah putri— 
kdydh, eto.,’—(Apardrlca, p. 754.) 

This refers to cases where the dead girl has no unmarried daughter or 
sister.— {Vivadaratnakara, p. 520.) 

The property of a sonsless appointed daughter goes to her husband. — 
{Vivadachandra, 23. 2-2.) 

This refers to cases where the ‘ appointed daughter ’ has no brother born 
to her after her ‘ appointment.’ — (i'ardskarainddhava,p. 374.) J 

73. i 

f RRi m [ v.l. Hmi ^ snun 

[ V.L ^ 51131 3^ snufiirqft ] I 

On the death of a sonless appointed daughter, her 
husband shall not inherit her property ; it shall be inherited 
by Iter unmarried daughter or sister [v.l., (a) mother or 
mother-in-law ; (6) unmarried daughter and brother].— 

(Faif/miasi.) [Quoted in Vivadaratnakara, p. 521 ; Apararfta, 
p. 754 ; Pardsharamadhava, p. 374.] 
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CHAPTER IV 


Notes 

See p. 487. 

The sister shall inherit the property only if the unmarried daughter is 
not there. — {Vivadaratnokara, p. 621.1 

What is asserted here is that the property of the sonless appointed 
daughter goes to her daughter ; [(6) is the reading adopted here].— (Parosftaro- 
madhava, p. 374 ) 

74. ] vHun: sr i 

If an appointed daughter dies sonless, her husband would 
not be entitled to inherit her property. — {Shankha-Likhita). 
[Quoted in Apararka, p. 754 ] 

Notes 

See p. 488. 

This refers to rases where the daughter herself has been ‘ appointed ’ 
as the ‘ son,’ with the formula ‘ This girl is my son.’ -{Apararka, p. 751.) 

75. ] Rw 

] [v. 1. ] I 

ftg: ii 

The property of a dead maiden shall be inherited equally by 
her uterine brothers ; failing them, by her mother ; and failing 
her, by her father.— {Baudhayana aoid Nay'ada.) [Quoted 
in Apararlca, p. 754 ; Mitaksara, p. 868 ; Vivadaratndkara, 
p. 521 ; Vivadachintdmani, pp. 223-224 ; Madanaparijdta, 
p. 669 ; Smrticliandrika, p. 666 ; Parasharamadhava, p. 374 ; 
Dayabhaga, pp. 90-91 ; Viraviitvodaya, p. 703 ; Smrtitattva II, 
p. 186 ; Vyavaharamayukka, p. 162; Vibhagasara, 12. 1—4 ; 
Dayanirnaya, 10. 2—4.] 


Notes 

Whatever property, in the shape of the head-ornament and the like, had 
been given to a maiden by her maternal grandfather and others, or had been 
inherited by her, shall be taken by her uterine brothers. — (Afifa/e^ara, p. 866.1 

The ‘ Kanyn' meant here is the unmarried maiden {Vivadaratnakara, 

p. 522.) 

This refers to a caise where, prior to the verbal betrothal, some such things 
as a head-ornament and the like have been lovingly given to a girl by her 
maternal grandfather, father and other relations, as her very own.— (Afo do na- 
parijata, p. 469.1 

Any ornaments and such things that may have been given to a maiden 
by her maternal grandfather and others shall be taken by her uterine brothers.— 
(Parasharamadhava, p. 374.) 
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Here we find a definite order of succession laid down— {Smrtitattva II, 
p. 186.) 

This refers to cases where the girl has died before marriage, and to such 
property as ornaments and the like which may have been given to her at the 
time of her betrothal, by her maternal grandfather and others such is the 
view of traditionisls. — [VyavahUramaTiykha, p. 162.) 

The first heir to the maiden’s property is her brother, then her mother, 
then her father. This refers to eases where the maiden had been orally 
betrothed ; and it does not apply to the property that she may have received 
from the bridegroom ; which property reverts to the bridegroom himself, — 
(Dayanirnaya, 10. 2, 4-5.) 

76. ] Fini':5iHi i 

=9 ilEp7wfn: II 

qSTTHTHl ^ ^Tfi: gfll I 

m HTHT II 

Mother's sister, wife of the maternal uncle, wife of the 
paternal uncle, father’s sister, mother-in-law, elder brother’s 
wife, — these have been declared to be equal to the mother. — 
If these have no legitimate child of the body, nor step-son, 
nor daughter’s son, nor the son of these (of son’s son and of 
step-son), — then their sister’s son and the rest shall inherit 
their property.— (jfirfiaspati, 25. 88-89.) [Quoted in Apararka, 
p, 754 ; Vivadaratnakara, p. 522 ; Vivadachaiidra, 23. 2-4 ; 
Smrtichandrika, p. 666 ; Parasharamadhava, p. 374 ; Daya- 
bhUga, p. 96 ; Vlramitrodaya, p. 704 ; Smrtitattva II, p. 187 ; 
Vyavaharamayukha, p. 161 ; Daijanirnaya, 12. 2—6.] 

iiOTES 

‘ Furvaja ’ is the elder brother ; his wife is ‘ purrajapatnl.’ — [Apararka, 
p. 751 ) 

The meaning is that in the absence of the legitimate son and the rest, the 
property of the mother’s sister goes to her sister’s son and the rest — ( Vivada- 
ratnakara, p. 522.) 

In the case of the mother's sister and the rest, — if these have left no 
legitimate son, or daughter’s son or son’s son, their property goes to the sister's 
son and rest.— (Vivadacliandra, 23. 2—4.) 

‘ Svasriyah ’ — the son of the proprietress’ sister ; he inherits the property 
of his mother’s sister (the proprietress). In the order in which they are 
mentioned, the property of these shall be taken by their corresponding relatives, 
to whom they are ‘ equal to the mother.’ On the same principle the children 
of her co-wife shall take the properly of their step-mother, if the latter has 
left no offspring or husband or other heirs.-— {Smrtichand7-ika, p. 666.) 
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CHAPTER IV 


The meaning is that in the case of women married in the Brahma or 
other (superior) forms of marriage, in the absence of the husband,— and in 
that of those married in the sura on other (inferior) forms of marriage, in 
the absence of the parents, —the property of the mother’s sister and the rest 
shall go respectively to her sister’s son and the rest — (Parasharamadhava, 
p. 374.) 

The term * aurasa ’ here stands for both son and daughter ; these two 
exclude all others. — The term ‘ suta ’ stands for the step-son. The word 
* Sutah ’ cannot be taken along with ‘ axirasah,’ as in that case it would be 
entirely superfluous, and also because in that rase the text would imply that 
the sister’s son and others are entitled to inherit the woman’s property even 
when her step-son is there In the absence of the legitimate son and daughter 
and of the step-son, the daughter’s son inherits the property. — The term 
‘ tatsiitah ' stands for the sons of the woman’s own son and of her step-son ; 
these latter are entitled to inherit, not the son of the daughter’s son ; because 
this latter is precluded from offering the cake. — Thus then, in the absence of 
the son and other heirs down to the brother and husband, —even though her 
father-in-law and other Sapiidas be there, — the property goes to the sister’s 
son and the rest. — The women being mentioned as ‘ equal to the mother, ’ it 
becomes implied that the heirs mentioned are equal lo the son, so that these 
come to be indicated as liable to offer the cake also.— The persons entitled to 
inherit in respective order would be— the sister’s son (inherits the property of 
his mother’s sister), the husband’s sister’s son (the property of his maternal 
uncle’s wife), the husband’s brother’s son (the property of this paternal uncle’s 
wife), the brother’s .son (the property of his father’s sister), the son-in-law 
(the property of the mother-in-law), and the husband’s brother (the 
property of his elder brother’s wife) (Dayabhaga, pp. 96-97.) 

‘ The sister's son and the rest’ — This phrase is meant only to indicate 
the title to inherit the property,.— not to indicate the exact order of succession. 
The right order of succession is as follows : — (1) Husband’s brother, (2) the son 
of the husband’s brother and the son of the brother’s father-in-law (‘^), (3) the 
sister’s son, (4) the husband’s sister’s son, (5) the brother’s son and (6) the 
son-in-law.— (X)aya67ia(7a, p. 98.) 

The term ‘ aurasa ’ stands for the .son and daughter ; and the term 
* suta ’ for the step-son ; this latter cannot be taken with ‘ aurasa,’ as in that 
case it would be superfluous ; and it would lead to the conclusion that the sister’s 
son and the rest would inherit the property of the woman, even in the presence 
of her step-son, which would be contrary to everlasting usage. — The term 
‘ tatsutah ’ refers to the sons of the legitimate son and the scep-son, not to the 
sons of the daughter’s sons, though this latter is its nearest antecedent, because 
these latter have been precluded from the offering of the cake. — [Viramitro- 
daya, pp. 704-705.) 

The term ‘ aurasa ’ stands for both son and daughter ;— and ' suta ’ for 
the step-son ; this latter cannot go with * aurasulj,’ as in that case, it would be 
entirely superfluous ; and also because in that case the conclusion would be 
that the sister’s son and the rest would inherit the woman’s property even 
when her step-son would he there. The term ‘ tatsutah ’ stands for her own 
son’s son and her step-son’s son, not to the daughter’s son’s son. — Thus then 
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the son’s son or the step-son’s son would be entitled to inherit only in the 
absence of all the foregoing, down to the daughter’s son ; and so on.— (Swrti- 
tattva IJ, p. 187.) 

In the absence of the husband [in the case of women married in the 
Brahma or other superior forms of marriage]— and in the absence of the 
parents [in the case of women married in the A sura or other inferior forms of 
marriage]— the following are the heirs to the property technically called 
' Strldhana.’ ‘The absence of the daughter axiA tha daughter’ s daughter’ 
should also be taken as implied here.— {Vycvaharamay a kha, pp. 161-162.) 

The term ‘ aurasa ’ stands for her own son and daughter ; and ‘ suta ’ for 
the son of her co-wife ; ‘ tatsuta ’ for the co-wife's grandson. —(Dayanirnaya, 
12 . 2 - 8 .) 


77. urgaw =9 i 

i 


The maternal uncle should offer Shraidha to his sister’s 
son ; the sister's son should offer it to his maternal uncle ; one 
should offer ShrUddha to one’s father-in-law, teacher, friend 
and maternal grandfather,— to the wives of these, to the 
sister, mother and father. — {Vrddha-Sliatatapa.) [Quoted 
in Dayabhaga,p. dS ; SmrtUattva II, p. 188 ■, Dayanirnaya, 
12 . 2 - 9 .] 


Notes 

The law on the succession to Siridhana is thus summed up in Dayanirnaya 
(12. 2—10) et seq.— The property of the unmarried girl goes to (i) her uterine 
brother, (2) mother, and (3) father. The property of the betrothed girl, other 
than what has been given to her by the bridegroom, goes to (1) the brother, 
(2) the mother, and (3) the father. What had been given by the bridegroom 
reverts to him. The dowry goes to (1) ,tbe maiden daughter, (2) the betrothed 
daughter, (3) the daughter with son, (4) the daughter expecting a son, 
(6) barren daughter, (6) widowed daughter, (7) son, (8) grandson, (9) great- 
grandson, (10) co-wife's grandson, (11) co-wife’s great-grandson; in the case 
of her having been married in ihe Brahma form (12) husband, (13) brother, 
(14) mother, and ( 16 ) father; [in the case of her having been married by the 
Asura form], (12) mother, (!3) father, (14) brother, and (16) husband), (16) 
the son of her husband’s younger brother, (17) her sister’s son, (18) husband’s 
sister's son, (19) brother’s son, (20) son-in-law, (21) father-in-law, 
(22) Sapiiidas, (23) Bakulyas and (24) Samdnodakas, 
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78. 2. 1 46.] ??n^ sST^«ni I 

^cTiqi ?T^r^tfj; qf??r7«i>w<i5*r*m ii 

Having given away a girl, if one takes her away, he 
should be punished and made to pay the expenses incurred, 
along with interest.— If the girl dies, he shall take back all, 
after having cleared the expenses incurred on both sides.— 
{Ydjnavalkya, 2. 145.) [Quoted in Vivadaratnakara, p. 521 ; 
Madanapdrijdta, p. 668.] 


Notes 


Having received money from the bridegroom and having given away the 
maiden-if one takes her back, he should be punished by the king ; and be 
made to pay the bridegroom the expenses incurred by liim, with interest. -On 
her death, the husband should take back what he had given, after liaving cleared 
off the expenses incurred on both sides. -{VishaaiTipa.) 

The author lays down certain rules in connection with verbally betrothed 
girls. Having given away the girl to a bridegroom devoid of all such defects as 
impotence and the like, if one takes her away from him, on finding a more suit- 
able bridegroom,— he should be punished by the king he shall also pay with 
interest, to the bridegroom, all that tlie latter may have spent, i.e., he should be 
made by the king to pay it,— If, before the marriage, the girl dies, the bride- 
groom shall take back all that he may have given to the bride 's father for 
purposes of the marriage,— after having made good what may have been 
spent, in connection with the marriage, by the bride’s father and by the bride- 
groom himself,— (Aparar/vu). 


In connection with Sfjvdfiaiitt, the author states certain rules relating to 
the verbally betrothed girl.— Haying verbally betrothed the girl, if the father 
takes her away, he should be punished by tlie king, in accordance with the 
amount of money spent, the nature of the defects and such other circumstauces. 
But this 1.S to be done only in a case where the, girl is taken away without 
sufficient reason ; the father is not to be punished if he takes away the girl 
on account of a non-suitable bridegroom having turned up ; for in such a case 
the taking away of the girl from the former bridegroom has been permitted.— 
atever expenses may have been incurred by the bridegroom for the recep- 
tion of his own as well as the bride’s relations, -all that, along with interest, shall 
be paid to the bridegroom by the giver of the girl.-'The second half lays down 
wnat IS to be done in the case of the bride dying before the marriage is actually 
peiformed. If tne betrothed girl dies, then whatever, in the shave of the 
ring mid other ornaments and the like, or the nuptial fee, -may have been 
given by the bridegroom, nil that the bridegroom shall take back ‘ after having 
cleared the expenses incurred on both sides’ '.-i.e., he shall ‘clear off,’ 
make good the expenses incurred by himself and by the giver of the girl, - 
and take the remainder. What may have been given to the girl, in the .shape 
of the head-ornament and such things, by her maternal grandfather and other 
relations, -or inherited by her, -all that shall be taken by her uterine brothers, 
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B8 declared by BaudhSyana in the text — ‘Riktham mrtayah kanyaya, etc.’ — 
(Mitakiara.) 

In connection with Slrulhana, the author lays down certain rules in regard 
to the property received by the girl’s father, in connection with her marriage 
in the A sura or other inferior forms of marriage. Having verbally betrothed 
the girl, if one takes away the girl, — i.e., does not give her to the bridegroom,— 
he shall be punished by the king, in accordance with the nature of the property 
involved and other circumstances; and he, i.e., the betrother, shall also pay with 
interest what may have been spent by the bridegroom in connection with the 
marriage. — If, by chance, the girl dies, the bridegroom shall make good what 
may have been spent by himself and by the girl’s father and other relatives, 
and take for himself the clothes, ornaments and such other things that may 
have been given by himself ; but he shall charge no interest. — The mention of 
the act of ‘ clearing ’ shows that if the property does not exceed what may be 
needed for the repaying or what has been spent by the girl’s father, then, in 
that case the bridegroom shall not take the property.— The particle ‘ Cha ’ 
indicates that the paying of the expenses and the infliction of the fine are done 
simultaneously. — {V iramitrodaya Tiled on Yajndvalkya). 

Having given away the girl verbally, — if one takes her away, without any 
defect (in the bridegroom), he shall be punished by the king and he shall be 
made to make good to the bridegroom any expenditure that he may have 
incurred, along with interest. There would however be nothing wrong in taking 
away the girl for sufficient reason ; for instance, it has been laid down that 
‘ one may take away a girl whom he has given if a more suitable bridegroom 
turns up,’ — It by chance the betrothed girl should die, then the bridegroom shall 
clear off what may have been given by the girl’s father for the entertainment of 
his marriage-relations, as also what these marriage relations may have given 
to the bride, in the shape of rings and other things— and then he shall take 
what remains. — {Vivddaratnlkd>'a, p. 521.) 

Having verbally betrothed the girl, if her father takes her away, even 
when there is no defect in the bridegroom, — he shall be punished by the king in 
accordance with the caste, the property and other circumstances of the case ; 
and he shall also pay to the bridegroom all that the latter and his father and 
other relations may have spent in connection with the betrothal, along with 
interest. In case the betrothed girl dies before marriage, whatever may have 
been given by himself, in the shape of rings and other things, as well as the 
nuptial fee.— all that the bridegroom shall take back, — ' after haviny cleared 
the expenses incurred on both sides.' That is, out of the girl’s property in the 
shape of the rings, etc., the bridegroom shall make good all that may have been 
spent by both parties over the betrothal and other ceremonies,— and take for 
himself what remains of it. — {.Madanaparjata, pp. 668-669.) 

79. ^ H tPSlT I 

Hmf: 'TglHH II 

The property of women, in the shape of the six kinds of 
Strldhana- and the property of minors in the shape of their 
F. 75 
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ancestral property, — shall not be escheated to the king.— 
[Shankha.) [Quoted in Vivadachintamani, p. 244 ; VibhUga- 
sUra, 17. 1—5.] 


Notes 

‘‘ Saddgaihnm ‘ - i. e., the six kinds of Strldhana, AdhyagM and the 
rest. — {Vivddachinldma'iii p. 244.) 

‘ Saddgamam— The six kinds of property which have been described 
under the technical name (of ‘ Strldhana'.)— {Vibhdgasara, 17. 1-6.) 


80 . 

I gr fkfkBT <tig?q|gg^ 

II 


On the death of her husband, the widow, having imme- 
diately set aside her ornaments, shall obtain the remainder 
of her nuptial fee. After having obtained this, if she takes 
to another husband, she should be made to give up the property 
along with interest. If she be desirous of having a family 
(and therefore has recourse to her brother-in-law\ she shall 
get what her husband and father-in-law may have given her, 
at the time of marriage. If she takes to another husband in 
opposition to the wishes of her father-in-law, she shall be 
deprived of what she had obtained from the father-in-law.- 
(Arthashastra II, p. 14.) 


81 . sfr^ i g?n 

giqfg; i 

If a widow with sons marries, she should be deprived of 
her property ; and that Str%dhana should be taken by her 
husband. If she marries for the purpose of supporting her 
sons, she should augment her Siridhana for the sake of her 
sons. On remarrying she shall hand over to her sons even 
that Siridhana with which she is entitled to do what she likes — 
(Arthashdstra II, p. 15.) 
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82. fwR^JTKr i ^^sprat 3 1 

The widow, remarrying, shall be deprived of what she 
may have inherited from her former husband. But she shall 
enjoy it if she is desirous of fulfilling her religious obliga- 
tions.— (A ?*f/ias/iasfra II, p. 15.) 

8 . 8 . 

f ^5; I 


If the woman has been married under the Zsura or other 
inferior forms of marriage, and dies sonless, her relations 
shall take her nuptial fee, the gifts received by her after 
marriage and whatever else she may have received from her 
relations. — (Arf/iasAasf?’<i II, p. 16.) 

84. ] «i|g^sr5rnTt g^uirt * 1*0 1 

If a woman who has had several husbands leaves several 
sons, her Stridhana shall be divided among the sons on the 
principle that each shall receive that part of it which may have 
been given to the woman by his own father. — {ArthashUstra II, 

p. 16.) 

85. 1 

If a widow has remarried according to law, her husband 
shall guard (not enjoy) her Stridhana.— (.ArthashUstra 11, 
P. 15.) 



CHAPTER V 


MISCELLANEOUS REGULATIONS FOR DETERMINING 

DOUBTFUL POINTS ARISING IN CONNECTION 
WITH PARTITIONS 

1. wg ] i 

If a dispute arises among the coparceners themselves 
regarding the partition, the partition should be done over 
again, even though the coparceners may be in different 
places , — (Manu ? ) [Quoted in Smrtichavidrikd, p. 720 ; 
PardsiharamUdhava, p. 338; Viramitrodaya, p. 717; Vyava- 
haramayukha, p. 136.] 

Notes 

This refers to cases where the doubt cannot be removed by any of the 
methods prescribed.— (^wrtic/iawciri&a, p. 720.) 

This re-division is to be made in the manner laid down for division among 
reunited coparceners.— (Firomitrodaiya, p. 717,) 

The meaning is that where the doubt cannot be removed by any of the 
methods described, the property has to be divided over again, — (Parosftoro- 
madhava, p. 388.) 

Manu has prescribed re-partition in cases where none of the methods 
described can dehnitely determine the question as to whether the parties are 
divided or undivided. —(Sariis/cSroniojfnfcAo, p. 135 ) 

2. 2. l.oO.] 

[v.l. g ] 

; ii 

[p.Z. 

If there is denial of partition, it has to be proved through 
agnates, cognates, witnesses and documents ; as also through 
the fact of separate houses and fields (belonging to the parties) 
[or V.L, through separate acceptance of gifts, and separate 
houses and fields] — { Yajfiavalkya, 2. 150.) [Quoted in Smrti- 
chandriku.p 177; Vivadaratnakara, li.GOl; Vivadachintdmani, 
p. 253 ; ParUsharamadhava, p. 385 ; DayabliUga, p. 229 ; 

696 
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Viramitrodaya, p, 715 ; Madanapdrijata, p. 689 ; Vyavaks,ra~ 
mayukha, p. 132 ; Vibhdgasara, 19. 2—10.] 

* Yautakaih,’ separated. — ‘ Vibhaga ’ stands for the character of the 

i 

partition al8o.~(Smitickandrika, p. 717.) 

Notes 

Yautakaih,’ separate; the word being derived from the root‘j/u,’ 
which denotes ' not-mvagWng.'—iVivadarutnakara, p, 607.) 

This text explains what should be done if someone denies the partition, 
sailing ‘I am not divided.’— If a partition is denied, it should be proved 
of 'kinsmen' and the rest. — ‘Jhdli’ stands for the maternal uncle and 
other relatives, ‘han-lhu,’ for the son of the paternal uncle and others; — those 
relatives are mostly such as are themselves included in the partition and are 
near at hand or other ‘ witnesses,’ or the ‘document ’ that might have 
been executed, setting forth the details of the partition. (Says Brhaspati — 
‘ When brothers are divided, they -should execute a document proclaiming the 
division, and they should also have unimpeachable witnesses to the transac- 
tion with a view to guard against misunderstandings.’ — Also ‘Adeya’ — ‘ Grha,’ 
—‘Ksitra’ and ‘Yautalca’ Iv.L, for Jh'Sya gihaksetraih yautakaih]— 
Adsya, is receiving of gifts (by each on his own account) ; ‘ Grha-KiiStra- 
Yautaka,’ separate houses, separate lands and separate marriage-portions,— 
(Vi8hxarupa.^ 

When there is a dispute as to whether or not a division has taken place, 
the method of proving it is as follows : — ‘ Fi'’/ien there is a den ial of the parti- 
tion ’ — one of the coparceners saying ' there has beeir no partition between 
us,’ — ‘ the proof of the partition is to be established ’ by means of ‘Jhati ’ 
and others ; as also by the existence of ‘ Yautaka,' i.c., separate houses?, 
lands, etc.— ' Houses and lands ’ stand for all those evidences of separation that 
have been described in other dmrtis,— such as Na?’adii (13. 38—41) — ‘Giving, 
receiving, cattle, food, houses, lands, and servants should be regarded as 
separate among divided brothers ; and so should cooking, religious acts, 
income and expenditure The acts of giving evidence, of becoming a surety, 
of giving and of taking may be performed among the.mselves by divided 
brothers, not by undivided ones.’ -If brothers or others should transact such 
business as these publicly with their coparceners they may be presumed to be 
separate in business, even though no document be in existence ’ — (Apararka.) 

This text describes the manner in which doubts regarding Partition shall 
be set aside.— When there is ‘ nihnava,’ denial of partition," the fact of 
the partition may be ascertained through Jhiilis [explained by the Balam 
bhatti as neutrals belonging to the same caste as the party concerned, — 
Pitrbandhxis (paternal relatives), Matibandhus (maternal relatives), the 
maternal uncle and the like, — through witnesses of the kind prescribed in the 
preceding texts,— and document, i.e., the deed of partition ; as also through 
houses and fields being separate Yautaka ’ means separate, being derived ; 
from the I'oot ‘ yu ’ which denotes both mixed as well as unmixed — says 
the Balambhatti.] — Narada (13. 37, 39) has described separate agricultural 
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operations, separate performance of the five great sacrifices and other religious 
acts and others as indicative of partition.— (Mita/csai'a.) 

When a co-parcener denies the partition, saying ‘ there has been no parti- 
tion between us,’ —the ‘ Vibhavana,’ fact of the ‘ Vibhaga,’ partition, is to be 
ascertained by the Judge and others, — through ‘ Jnatis,' paternal kinsmen— 

‘ bandhus,’ other relatives,— witnesses, such as have been previously described, 
who would bear testimony to the fact of the partition, — ‘ documents,’ deeds of 
partition— 'houses and fields,’ which are ‘ Yautaka,’ i.e., belonging to each 
coparcerner as exclusively as their marriage-portions.— tVironi firodaj/a- 
Ti/ca, on Ydjnavalkyo) 

‘ Yautakaih,’ separate ; being derived from the root ‘ yu ' which denotes 
‘not-mingling.’ The meaning is that if the houses and fields are found to be 
separate, the partition shall be regarded as established. 'I'hat is to say, the 
presence of separate houses and fields proves the partition, as it cannot be 
accounted for otherwise . — i Vieadaehintama ii, p. 253.) 

‘ Jhati,’ father’s relatives ; — ‘ Bandhim,’ mother’s relatives ; — ‘ lekhya,’ 
the deed of partition ; — by these the proof of pai-tition should be regarded as 
established ; — also by ‘ separated houses and fields.’ — [Pardsharamddliava, 
p. 386.) 

The most important witnesses are the ‘ Jnatis,’ ie., the Sapindas ; 
in the absence of these, ‘ other relatives,’ who are spoken of by means of the 
word ‘ bandhu ’ ; in the absence of these also, ordinary impartial witnesses. 
If all the three had been intended to be of equal importance, then the single 
term ‘ witness ’ would have been sufficient, and there would be no sense in 
mentioning the ‘ Jnati ’ and the ' Bandhu-’— (Ddyabhdga, p. 229.) 

When there is denial of partition, — made by anyone of the divided 
coparceners. — ‘ Jhdtibhih,’ by the father’s relatives ; — ‘ bandhabhih ’ by 
the mother’s relatives, the maternal uncle and the like,— by impartial 
‘witnesses,’ who fulfil the conditions laid down for witnesses even though 
the Jnati and the Bandhu also are means of ascertaining the partition, only in 
the capacity of ‘ witnesses, ’ yet as compared with strangers, those relatives 
would be more intimate with the parties and as such more likely to know the 
separate performance of Shrdddha and such other circumstances as may 
be indicative of partition, — ‘ Likhyina,’ by the deed of partition. — By all 
these means the fact of partition may be ascertained ; — also ‘ yautakaih 
(ixhalcsetraih, by separate houses and fields ; the word ‘ yautaka ’ being derived 
from the root ‘ yu ’ which denotes ‘ non-mingling.’ — [Viramitrodaya, p. 715.) 

If, after the lapse of some time, someone denies the partition, saying that 
there has been no partition, the ascertainment of the partition can be got at 
through Jnatis, paternal relatives, maternal relatives, maternal uncle and the 
rest,-’ witnesses,’ such as have been described before, and ‘ document,’ i.e., 
the deed of partition ; as also through separated houses and fields. That is to 
say, it is to be ascertained by the fact of the parties carrying on their agricul- 
tural and other operations separately, and also performing their five Great 
Sacrifices and other acts separately. — {Madanaparinjdta, p. 6S9.) 

' Here Yajflavalkya describes the means of proving the partition in the 
event of someone denying it. — ' Yautakaih ’ means separate, qualifying 
J GrAoA?efrai/i,’— ‘houses and fields.’ — (Vyavahdramayuka, p. 132.) 
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3. 13. 36.] i 

When the legality of a partition is in doubt the decision 
of the dispute among coparceners shall be founded on the 
testimony of kinsmen, the deed of partition and the separate 
transaction of business.— (A^Srada, 13.36) [Quoted in Vya- 
vaharamayulcha, p. 132.] 

4. 9. 47.] i 

^ n 

Once does the share fall to a man : once is a maiden 
given away; once does one say “I give”; each of these 
three comes only once.— (ilfanM, 9. 47.) [Quoted in Smrti‘ 
chandrika, p. 720 ; Parasharamadhava, p. 38S ; Vlramitro^ 
daya, p. 717 ; ] DUyabhaga, p. 221 ; Smrtitattva, II. p. 182 ; 
Vivadachandra, 23. 2—7.] 


Motes 

.At the time of partition, if the coparceners are such as are entitled to 
equal or unequal shares, they should divide the property in such equal or unequal 
shares. This partition having been once made, someone of the coparceners may 
subsequently raise objections to it. It is such subsequent objection that the 
present text is meant to preclude. If, however, at the very outset, the party 
were to indicate the inadequacy of his share, then the partition should have to 
be revised. If, on the other hand, the objection should declare the iniquity of 
the partition after the lapse of a lo.ng time, all that he can claim is the equalisa- 
tion of his own share, and not a rescission of the whole partition ; since during 
the time that has elapsed since partition, each coparcener will have made 
additions to his share, or carried out repairs to what may have been in a dilapi- 
dated condition, or used up the gold and other things, so that a repartition of 
the entire estate would not be possible. — Others, however, explain this declar- 
ation to mean that — ‘ if, after the partition, it be discovered subsequently that 
there are some among the coparceners who are affected by impotence or some 
such defect as disqualifies him from receiving a share in the property— there 
shall be no resumption of these shares by the others.’ — Similarly, if there be 
some coparceners who are entitled to two, three or four shares, — but somehow, 
at the time of partition, all of them receive equal shares, then, if after some 
time, they were to complain, they should not be permitted to annul the former 
partition.- In the case of the outcast, however, his share shall be resumed by 
the other coparceners. — {Medliatithi.) 

The share of a divided coparcener is determined once ; what has been 
assigned to him once shall remain so. — (Sarvajnanarayana.) 
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The partition of patrimony by the brothers is made according to law, 
only once ; it is not annulled.— 

Among brothers partition is made only once, not over and over again.— 
{Raghavananda.) 

• Sak f t ’—only once ;—‘Afnshah,’— share in the divided property.— 
( Ramachandra . ) 

This (finality) refers to cases where all doubts regarding it have been set 
at rest by the prescribed methods. — iSmrtichandrikri, p. 720.) 

This can refer to only those cases where the fact of the partition can be de- 
finitely ascertained by the prescribed methods. — (Pardsharamadhava, p. 388.) 

This applies to only those cases where there is not sufficient ground for 
rescission. — {Vlramitrodaya, p. 717.) 

This refers only to such partition aa has been rightly done — {Dlyabhdga) 
p. 221 ; Smrtitattva II, p. 182.) 

5. 25. 22—26.] m ^ i 

wnf ?i: II 

51: ii 

<r?‘:[rei:r[t;.Z., ?r^Ei5Em] n?reiw: !r?rfrs«ft 

it II 
^ 51% I 

'd-^dwq R^r? ii 

af q^rq^qi iftcTt: 5ITH'm: f%; I 

^Tfisqi ii 

Whether partition has or has not been made, — whenever 
an heir comes forward, he shall receive a share of such wealth 
as he can prove to be the joint property— whether it be a debt, 
or a field, or a house, or a document.— Which has come down 
from the paternal grandfather,— one shall take one’s proper 
share of it, when one returns even from a protracted absence. — 
When a man has gone abroad, leaving the joint estate of his 
family, his share must undoubtedly be given to his descendant 
when he comes back ; - whether he be the third or the fifth or 
even the seventh in descent, he shall receive the share belong- 
ing to him by right of succession,— on his birth and family- 
name being ascertained. - He, whom natives of the place and 
neighbours know to be the owner,— to the descendant of that 
man must the land be surrendered by his kinsmen, whenever 
he comes forward.- (Hr/iaspafi, 25, 22-26). [Quoted in 
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VivUdaratnakara, pp. 540-541; Smrtichandrika, pp. 712-713 ; 
Dayabhaga, pp. 132-133; Vivadachandra, 20.2—5 ; Smrti- 
tattva II, p. 180 ; Vibhdgasara.'i 

Notes 

See under II, 58 and 281; p. 167. 343. 

‘ 13 AouaT/ati’— proves that he also is entitled to a share in the property. — 
There is no inconsistency between this and Devala’s text (below) — ‘Avibhakta- 
vibhaktariam, etc.,’ because the latter refers to cases where the persons con- 
cerned have been living together, while the present text refers to cases where 
the person concerned has been away in foreign lands or living in inaccessible 
places. — {Vivadaratnakara, pp. 540-541.) 

‘ Gotrasadharanam tyaklo'd,’ — in a case where a man has relinquished his 
co-residence in the family-house and also the country itself and has gone to live 
in a far off country,— and during his absence his kinsmen, not knowing of his 
existence, have divided all the property among themselves ; — if this man sub- 
sequently returns home, his share should be given to him— ‘-Ard/iatali ’ (v.l., 
tor ‘ tadvamshasi/a’)—i.e,, out of the half of the property divided.— In this 
case the ignorance of the existence of the man being due to his own remissness, 
no other alternative has been mentioned ; that is why the text has added the 
phrase ‘ na aamshayalj,’ ‘ undoubtedly.’— Similarly, in a case where a man has 
been away for a long time and the property has been partitioned during his 
absence by his kinsmen not knowing of his existence,— when he returns, he 
should receive his share. — ‘ Bhngabhak,’ is entitled to half ; — ' Jlgalah,' i.e., 
after the property has been divided.— ‘ ri tii/ak, etc.’— If the person returning 
after partition is a grandson or a still lower descendant of the original owner, he 
is entitled to a share in the ancestral property only. — ‘ Yam paraviparaya, 
etc. ' — In some cases the person returning after partition would receive a share 
in the ancestral landed property o.ily. -‘Kris ak\ tr. etc .’ — for a case where the 
man has turned up after partition, — or even before partition,— and proceeds to 
take his share in the property, he is entitled to receive it only if he establishes 
his claim by means of evidence, temporal as well as super-physical, not 
otherwise. — (.Smrtichandrika, pp. 712-7J3. ) 

The meaning is that if a member of the family has returned after a long 
residence abroad, he shall receive his share in the property if he is recognised by 
the natives of the place and others living in the neighbourhood,— (Hai/a&Aapn, 
P. 133.) 

These texts are not mfh.oritat\ve.—{Vyavaharamatjukha, p. 134.) 

‘Trilyah panchamalt, etc.’— This refers to one who has gone abroad 
to foreign lands. — (Vi6/ta</asS7'a, 5 1—6.) 

6. sT^Irrf I 

Among kinsmen— divided or undivided— living together, 
there can be re-partition up to the fourth degree ; such is the 

F. 76 
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settled rule.— (Devaia.) [Quoted in Apararka, p. 727 ; Vivada- 
ratnakara, pp. 482, 541 ; Vivadachandra, 20. 2—5 ; Para- 
sharamadhava, p. 338 ; Vframitrodaya, p. 573 ; Smrtitattva, 
II, p. 190 ; Vyavaharamayukha, p. 101.] 

Notes 

See p. 338. 

Among undivided kinsmen living together,— or among kinsmen divided 
but I’eunited,— there can be redistribution of property, — onl 3 ' among brothers, 
their sons and their grandsons ; it shall cease with the sons of these grandsons, 
who would constitute the fourth degree of descent. — ( VivUdaratnakara, 
p. 482.) 

There shall be no partition after the fourth degree. But this refers 
only to cases where the claimants are living together ; it does not preclude the 
allotment of shares to those who have returned from foreign lands, in whose 
case sharing shall be done even after the fourth degree ; as declared bj' 
Brhaspati (25. 22—26.) {above),— (Vivadachandra, 20. 2-5). 

Shares can be allotted to the direct heir, or (in his absence) to the heir’s 
son, or (in his absence) to the heir’s grandson, or (in his absence) to the heir’s 
great-grandson ; but no further ; i.e., one is not entitled to receive a share in 
the property of his great-great-grandfather.— (Paia.s/mrnjnad/iaDa, p. 438.) 

The meaning is that there can be partition of the property left by the 
original owner only among his descendants up to the fourth degree. This same 
rule applies to the case of those who have become divided and again reunited.— 
(Viramitrodoija, p. 573.) 

In a case whei'e among several brothers one is not living, his share 
shall be given to his son ; if this son also is not living, then the share of 
the brother shall be given to his grandson ; after that the share lapses. That 
is, among undivided co-sharers living together,— or reunited after separation, — 
there shall be readjustment of shares only in regard to the brother, his son, and 
his grandson in accordance with this the wdfe also of the great-grandson only 
shall be entitled to receive a share. — (Smrtitattva 11, p, 190.) 

When a man dies after his son, grandson and great-grandson have all 
died,— his property shall be inherited by bis great-great-grandson ; it goes 
no further. But this refers to those who have become reunited after separation, 
not to those who have not separated at M.— {Vyavaharamayukha, p. 101.) 

7. spTcsrrasi] ^ [v.l. (ct) ^ (6) 

f vfl^ ^ 5154 ftlcnHfRi: II 

II 

If a son has died before partition, they shall give his 
inheritance to his son, who may not have got an inheritance 
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from his grandfather ; he shall receive his paternal share 
from his uncle or uncle’s son ; this same would be the 
equitable share of all his brothers. The son of that son also 
shall receive the said share ; after that, it shall lapse.— 
(Katijayana.) - [Quoted in Apararica, p. 727 ; Vivadaratnakara, 
p. 482 ; Vivadachintaniani, p. 203 ; Vivadachandra, p. 20. 1—3; 
Smrtichandrika, p. 647 ; Parctsharamadhava, p. 337 ; Vira- 
mitrodaya, pp. 573, 643 ; Smrtitattv% II, pp. 167, 190 ; 
Vyavaharamayulcha, p. 101 ; Dayanirnaya, 21. 2.-9.] 

Notes 

If a brother has died before the property has been divided, his son, — who 
V\as not received any share in the property fi’oin his grandfather,— shall receive 
his father’s share, from his uncle or uncle’s son. So also the son of that 
son ; after whom it will lapse.— {Apaj’.7rA-a, p. 727.) 

What is meant is that if among the brothers, one does not exist, his share 
does not cease to go to his son.— ( Vivadaratnakara, p. 482.) 

In a case where the father, A dies, first, then the grandfather, B — the 
property of B is to be divided among his sons and his grandsons and great- 
grand.sons (i.c,, the sons and grandsons of A),— these latter receiving the 
share that would have been their father’s.— (Dnyaniniai/a, 21. 2.-8.) 

‘ Nije’ {v.L, for ‘ putre a brother tatst<fo/n,’ the son of the 
brother; — ‘ Jivanam,’ share. — What is the share that he shall receive is 
mentioned in the next line— ‘ /ifs father’s share tatsutah,’ i.e., the 
grandson of the person whose property is being divided. What is meant is that 
the property left by a householder shall be divided into as many parts as there 
are sons ; and the share of a son shall be received by the sons or grandsons of 
that son ; not by his great-grandson ; this is w^hat is meant by its ‘ lapsing.’ — 
This refers to cases where they are all living together. — Thus the wife of the 
dead (son), being mentioned here, would not be entitled to his share, — ( Vivdda- 
chintamaai, pp. 302-304.) 

If a son has died before the partition of the property, then the father 
(of the dead son) should allot the share of the dead son to the son of this 
latter, — if he has not received a living from his grandfather. If his father’s 
father has died without allotting a share to him, then he shall receive his 
paternal share from his undivided uncle or uncle’s son ; similarly the uterine 
brothers of the said son. — It might be argued that “ on the analogy of this 
rule, the said son shall receive his father’s shate in the latter’s mother’s 
proi'erty also ” ; but this could not be so, as the text contains the qualification 
‘ avihhakte,’ ‘ before partition’; which implies that the inheriting shall be 
of the property of that pereon only with whom partition would be possible ; 
and no partition is possible between the mother and her son. — In case the dead 
son has left no son, but grandsons, these latter are to receive shares in 
accordance with the share of their respective fathers — (Vivadachandra, 
20. 1—3 ) 
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' Jlvanam,’ inheritance ‘ aiittic ’ (p.l., for ‘piitru') stands forthe 
dead brother.— In the same case, if the dead brother has several sons, the 
same share shall go to all of them. — ‘ T.abhcta tatsuto vapi, etc.’ — The 
meaning is that the son of the grandson of the original owner of the property 
to be divided shall receive his father’s share in the absence of the father. If 
this son of the grandson also is not living, then, the next in descent among 
the descendants of the dead brother will not receive any share in the property 
of his great-great-grandfather.— Oyc'CtJoH.—” As a matter of fact, the great- 
grandson also cannot inherit the property of his great-grandfather ; as the rule 
is that only sons and grandsons shall inherit the property of the father and 
grandfather.”— Jfspb/.—True ; but just as in the case of the mother’s property 
the ownership of the son is established on the mother’s death, after his 
offering the funeral cake, by the mere act of being alive, — in the same manner 
the ownership of the great-grandson over the great-grandfather’s property 
also would be established. Thus it follows that whoever oilers the funeral cake 
to a dead person, either as ‘father’ or ‘grandfather,’ also inherits his 
property. -(Smrtichandrika, pp. 647-648.) 

In a case where between the two sons of a man, one brother has died 
before partition— the son of that brother is there, but he received no property 
from his grandfather,— and the grandfather has also died, then the allotment 
shall be made as laid down in this text.— ‘ Labhvtn tatsuta va’ ;— the meaning 
of this is that the son of the grandson of the original owner of the partible 
property shall receive his father’s share, where the father is not living ; and 
after that among his further descendants, the inheriting of the great-great- 
grandfather’s property ceases. -iParaeharamadkavii, pp. 337-338.) 

‘ NijT,’ brother ‘ Tatsntam,’ the brother’sson Jivanam share ; — 
this share being the ‘ faf/ier'.i share .’ — ‘ Tatsiitah,' the great-grandson of 
the person whose property is being partitioned.— There is ‘ lopse,’ ‘ paratah,’ 
after that; i.e., the son of the great-grandson does not receive a shai'e.— 
{Vlramitrodaya, p. 575.) — Here Kntyiiyana has distinctly declared the 
inheriting rights of the son, grandson and great-grandson.— (76id., p, 643,) 

KatySyana here lays down the order of inheritance among the son, 
grand.son and the vest.—' Jlvanam,’ provision for maintenance.— If among 
brothers, one has died, then his son should be given his father’s share. In a 
case where the dead brother has more than one son, their father’s share 
shall bo divided among them.— Similarly the son of this son also shall receive 
the share ; the son of this last son shall not receive anything.— This refers to 
cases where they are living together.— (S ot rtftafti.o, II p. 190.) 

The term ‘ aniij,! ’ includes the elder brother also.-’ Paratah,' after 
the great-grandson.-On the death of the father, grandfather and great- 
grandfather, the son of the great-grandson does not receive a share in the 
property of the latter, if the son and other descendants are living ; but if 
the son, grandson and great-grandson- all these are absent, then the great- 
grandson’s son shall receive the property. -This refers to cases where the 
members concerned have become reunited after partition,— not where there 
has been no partition at all. — {Vyavakaramaynkha, p. 101.) 
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8. STTJU f fen? i 

t«i ati: 3 ii 

?R?!r sn5?i$^ i 

^Tfa?f =l?iiwunsT ii 

Whatever debts may have been incurred for household 
purposes, by the brother, the uncle and the mother, should all 
be paid off at the time of partition, by those who inherit the 
property. That debt shall be paid to the creditor, not to any 
other person. In case there has been a suit, the debt shall be 
paid only when proved by evidence.— (^TSfyai/aTCO.) [Quoted 
in Apararka, p. 722; Vyavaharamayukha, p. 122.] 

Notes 

See p. 38. 

‘ Virodhatparatah '—after the filing of the suit.— (AjJarorAra.) 

9. «PT?aT*R 3 [v.l, ] Jllfifta ^RJRT 

I 

[r./., ffi] 

[v.?., II 

See p. 45. 

Father’s debt, debt connected with the father’s debt, 
debt incurred (by others) for the benefit of one’s own people, 
debt incurred by oneself, — these kinds of debts should be cleared 
at the time of partition with one’s kinsmen.— < KatyUyana.) 
[Quoted in Apararka, p. 723; Parasharamadhava, p. 376; 
Vyavaharamayukha, p. 122.] 

Notes 

‘ Debt connected with the father’s debt ’ — i.e., what has been incurred 
for the clearing off of the father’s debt.— ‘A tmhjam,’ the debt incurred by 
another person for the maintenance of one’s family. — (Vyavaharamayukha, 

p. 122.) 

10. 13. 42-43.] ^sin^liTT: I 

5T 'f.fi; it 

f I ii 

If there are several descendants of one man, who are 
separate in the matter of the performance of religious acts, in 
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business-transactions and in the implements of work,— and 
who are not carrying on any business -dealings jointly,— in case 
they would give away or sell off their own respective shares, 
they should be free to do all this; as they are masters of their 
own property. — {Narada, 13. 42-43.) [Quoted in Apararka, 
p. 757 ; M adanapdrijdta, pp. 689, 690; Parasharamddhava, 
p. 384; Vyavahctramayuklia , p. 136 ; Vivadachintamani, p. 255 ; 
Vivadaratnakara, pp. 608-609 ; Smrtichandrika, pp. 715-716 ; 
Dayabhaga , p. 35 ; Viramitrodaya, pp. 587, 713-714 ; Smrti- 
tattvall, p. 177; Vihhagasara, 20. 1—6.] 


Notes 

No significance is meant to be attached to the qualification ‘ being descend- 
ants of one wan,’ or to the plural number in ‘several.’ — ‘ Prthagdharmali,' 
performing their respective Five ‘ Great Sacrifices ’ and other acts separately. — 

‘ Pyfhakkrijiah,’ carrying on moneyler.ding and other kinds of business 
separately. — ‘ Pythakkarmagnnopetd.li,’ having separate arrangements for the 
care of children, for agricultural operations and for other kinds of business. — 

‘ Na chit, etc., ’ if they are operating jointly.—' Sarvain,’ ' all,’ has to be taken 
in a restricted sense ; the restrictions being those detailed in the section dealing 
v»iththe ‘ Resumption of Gifts, ’ and such texts as ‘ Vibhaktd odvibhakta vd, 
etc.'— {Vivadaratnakara, pp. 608-609.) 

The meaning of this is as follows.— If the descendants of one man are many, 
separated in .several ways, —C.. 9 ., (a) performing the Agnihotra and other reli- 
gious acts requiring the expenditure of wealth, separately, without the consent 
of one another; (6) carrying on agricultural and other worldly business by means 
of their separated wealth; (c) possessing separate utensils and other implements 
of work ; and (d) the brothers are not in agreement in regard to business- 
dealings, and each does his work regardless of the others ;— if such separated 
persons ‘ would give awaij or .sell off their shares, fheg should be free to 
do all this’ ; because being separated, they are all independent masters of 
their own. — (Smrlichandrikd, pp. 715-716.) 

Here sale and ether transactions have been sanctioned in a general way. 
The statement of the reason, ‘ as they are masters of their own property ’ 
implies that this refers to immovable property also ; as otherwise this statement 
would be meaningless. — ( Viramitrodaya, p. 587). 

The meaning of this is as follows.-— If there are several brothers born of the 
.same person,- divided ’—this being applied as understood, according to some 
people, but in our opinion the fact of their being ‘ divided ’ is already signified by 
the qualifications added, ‘ separate in the matter, etc., etc.’ ; otherwise there 
would be no point in adding these. — ' Prthagdharmdh ’ those whose ‘ dharma ’ 
in the shape of the offering of worship to Vivas and Pitrs is separate ; it does 
not stand for the Agnihotra and such acts ; because these latter are performed 
separately even by brothers who are not divided.—' Prthakkriydh refers 
to ordinary worldly acts. — ‘ Prthakkarmagunopitdk,’ those who have separate 
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implements {gunas) of such acts (karma) as pounding and the like,— f.e., such 
implements as pestle, mortar, stone slabs, and so forth. ‘ Na chet karye%u, 
etc.,’ do not act with one another’s consent. — If they wish to give away or sell, — 
or pledge or mortgage — their shares, they can do it, as they wish. If separated 
brothers give their consent to the gift, the business proceeds smoothly ; but even 
though they do not give their consent, that does not vitiate the gift. — The reason 
for this is that ‘ theg are masters of their own property.' That is mutual 
consent is necessary only in regard to joint property, not regarding what belongs 
solely to any one individual only.— ( VTrainitrodaya, pp. 713-714.) 

The meaning of this is as follows (o) If the brothers are so circumstanced 
that without each other's consent they carry on religious performances involving 
the expenditure of wealth ;—( 6) they carry on agriculture and other operations 
involving the separate e.xpenditure of wealth ; — (c) they make separate profits 
and losses and (d I in regard to social and village matters, they are opposed 
to each other,— then they should be regarded as ‘ separate.’ — (Aparai'ka, 
p. 757.) 

The meaning is as follows ; -Several brothers, born of one father, when 
separated - (a) can iierform such works of public utility as cost money, even 
without each other’s consent;— (h) maj' carry on such business as agriculture 
and the like which will require capital (c) may possess separate pestles, 
mortars and other household implements ; id) similarly, if the brothers are not 
in agreement with one another, they might ignore each other in the carrying on 
of their business; and (e) separated brothers may or may not give away or sell 
their own shares, just as they please ; because, being separated, they are 
masters of their own property." —(Parasharamadhava, p. 384.) 

‘ Dharma,’ the Five Great Sacrifices and the like. — ‘ Kriya,’ trading and 
other secular business. — ‘ fiLa7'!na(;tn_ifl/i,’ working implements, household 
utensils, etc. — When these are separate, it indicates that the brothers are 
separated. The meaning is that the brothers, thus separated, can give or sell 
their property, without each other’s aousent. — (Vyavaharamaijxikha, p. 136.) 


In regard to the division of coparceners, if there are doubts 
and it is desired to establish confidence,— in regard to the 
persons who have made the division,— recourse should be had 
to the Ko8ha-ordeal.—(Katyayana.) [Quoted in Smrtichand- 
rika, p. 636 ; Parasharamddhavi,, p. 376,] 


Notes 

This text serves the purpose of restricting the ordeal to the one particular 
form of the Kosha-ordeal.—(Sinrtichandrika, p. 638, and Parashara- 
madhava, p. 376.) 
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12. sr^iq^ i 

^^'JjTWf^VTTBrsrf 5?HT [v.l. iJ 

If wealth has been taken away by a kinsman he should 
not be foi’ced to surrender it ; among undivided kinsmen, pos- 
session should not be set aside.— (Katyayana.) [Quoted in 
Vivadachandra, 23. 2—7 ; Viramitrodaya, p. 707 ; Smx'ti- 
tattva, II, p. 183 ; Vivadaratndhara, p. 526.] 

Notes 

The meaning of the second line is that if any one of the coparceners is 
enjoying more of the joint property than is his due, he should not be forced 
to surrender it. — (Viiiadaehandra, 23. 2—7.) 

The meaning is that such cases should not be reported to the king ; even 
if they are reported, the king shall make him give up the property only by 
conciliatory means, not by force ; and the visible result of this is that one does 
not lose the affection of the party concerned. The meaning of the second line 
is that at the time of the subsequent partition also the complaint should not be 
made that he has enjoyed more than was his due, nor shall the king confiscate 
what has been so enjoyed. What is meant is that in a joint family if is impossible 
to prevent the various members enjoying more or less. —But this does not absolve 
the delinquent from the expiatory rite necessitated, or the penalty incurred, 
by his improper conduct.—! Vtramitrodaya, p. 707.) 

The term ‘ Apahrta ’ is used in its secondary sense (not in its ordinary 
sense of stolen.) The meaning is that he should be made to give it back, by 
conciliatory means, not by force ; and if an undivided coparcener has enjoyed 
more than was his due, he should not be made to surrender it.— {Smrtitattva, 
n, p. 183.) 

' Balannaiva prad^ payst, ’ — what is meant is that it should be recover- 
ed from him by means of tricks and such other means. — ‘ Bhogam naiva 
praddpayet [t'.i., for 'nivartayet the time of partition he should not 
be made to surrender what he has been enjoying- by the complaint that he has 
been enjoying more than was his due.— (V’ivatia7-otn5&a7’o, p. 626.) 

(A) lit?! I 

] ( 11) f =51 sng^ ii 

(A) What has been acquired by a divided coparcener 
belongs to him alone ; (B) what had been wrongly taken (by a 
coparcener), and what had been lost and has been recovered,— 
shall be partitioned again, as heiore. — {Katyayana and 
Narada ) [Quoted in Smrtichandrika, p. 715 ; Vyavahara- 
mayukha, p. 132 ; VivadaratnaJeara, p. 526 ; Apardrlca, 
p. 733.] 
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Notks 

(A) If a coparcener who has become separated from others acquires some 
property, that property belongs to the acquirer, not to his coparcener 
(11) What had been wrongly taken away by a coparcener, or what had been lost 
and has been recovered, —all this shall be divided equally among all.— 
(Smrtichandrika, p. 715.) 

‘ Pragulctam ’—i.e., property that had been concealed by a coparcener. — 
(Vyavaharamayukha, p. 132.) 

• Hrtom ’—taken by someone e\se.—‘ Na^tancha yallabdham such 
property as had not been noticed at the time of partition and is subsequently 
discovered. — ‘ Pragiiktam,’ i.e., ancestral (properly). — {Vivddaratnakara, 
p. 626.) 

‘ Praguktani,’ taken away. — {Apararka, p. 733.) 

14 . 5 ^ 5*1 [u.l, 

[«.?., 1 

71^ wnifil: HT^iTWtsftt afgRi: [v.l, % 

%: gar: ] II 

If a certain article has been concealed (by a coparcener), 
and it is found out afterwards, they shall divide it equally 
among the brothers ; in the absence of these (brothers), among 
their aon3.—(KatyUya<na.) [Quoted in Apararka, p. 732 ; 
VivadaratnUkara, p. 526 ; Smrtichandrika, p. 714 ; Smrti- 
tattva II, p. 181 ; Vivadachintamani, p. 205 ; Dayabhaga, 
p, 221 ; VibhagasUra, 5. 1-2.] 


Notes 

In a case where at the time of partition someone has concealed an article 
deceitfully creating the impression that it belonged to a stranger, — if on investi- 
gation it is afterwards found that it really forms part of the joint properly,— 
then it should be divided equally. If by the time the original coparceners have 
died, it shall be divided among their sons. — (Smrtichandrika, p. 714.) 

‘ Prachhdditam ’—concealed at the time of partition. — (Vibhagasara, 
5. 1-4.) 

15. ^ic^irasi ] f [v.l., f^r ] ^ i 

gainnu ?m¥iiiN ll 

If an article had been taken by anyone among themselves, 
and if anything had been wrongly divided,— on being found 
F. 77 
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out, it should be divided in equal parts ; — so says Bhrgd — 
Among undivided relatives, no one shall be required to make 
good what he has en joyed.— (AatySi/a^za.) [Quoted in AparUrMt 
p. 733 ; Vivadaratnakara. p. 526 ; Vivadachintamani, p. 224 ; 
Vivadochandra, 23. 2—5 ; Smrticha'ndrika, p. 714 ; Para- 
sharamadhava, p. 383; Vibhagasara, 5 1—3:12.1 — 8.] 


Notes 

See. Ch. I, Sec. 15 

‘ Samabhagena ’—i.e., in .shares equal to the previous shares. — [Vivada- 
chintamani, p. 224.1 

‘ Panhchatpraptam.’— That which had been stolen or lost at the time of 
partition and which has been recovered after the partition. — {Vivddachandra, 
23. 2-5.) 

‘ Durvihhaktam,’ wrongly divided ; i.e., divided in unequal shares, in a 
manner contrary to \a\v.— (Smrtichandrika, p. 714.1 

What has been divided unequally, in a manner contrary to law, should be 
equalised. —Inasmuch as this text lays down the redivision of only what had 
been deceitfully kept back, it follows that there is no redivision of what has 
been already divided.— (Paras/iarowadAavfl, p. 383.) 

‘ Anyonyapahrtam ’—taken by each man according to his own wish 
‘ Diirvift/iafctam,’ inequitably divided. — iVibhagasara, 5. 1 — 4).— The copar- 
cener who has been enjoying the property shall not be required to make good 
what he has enjoyed. That such is the sense is clear from the term ' in equal 
parts’— [VibKdgasara, 12. 1 — 9.) 

1 6. 2. 1 2(j.] I 

era; ii 

If after partition it is discovered that some article had 
been surreptitiously taken by one of themselves, that article 
they shall divide again equally ; such is the settled rule.— 
{Yajnavalkya, 2. 126.) [Quoted in VivUdaratnakara, p. 525 ; 
VioadachintUmani, p. 224 ; Madanaparijata, p. 688 ; Smrti- 
chandrika, p, 714; Parasharamadhava, p. 382; Dayabhaga, 
p. 221 ; Viramitrodaya, p. 706; VyavahUramayukha, p. 131 ; 
Vibhagasara, 12. 1—5.] 


Notes 

This rule applies to those cases also where the coparceners are entitled 
to unequal shares (as laid down in Yiijaavalkya, 2. 125.) — The word ' sthitin ’ 
implies that there should be no doubt regarding the propriety of equal division. — 
( Vishvariipa.) 
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This ^ays down what is to be done in a case where a brother has wrong- 
fully taken away something that should be divided, and it is subsequently 
discovered — If a partible property has been taken away by a brother, and it 
is discovered after the partition has taken place,— that property shall be 
divided among all the coparceners in equal shares, — not in unequal shares ; 
there being no preferential share in this case. — The assertion of this rule being 
sufficient justification for the text, it does not go to prove that the man who 

takes away the property does not incur sin A possible view is that the 

property thus discovered is to be divided equally only among all the coparceners 
except the one who had concealed it. — {Apararka.) 

In a case where a joint property had been surreptitiously taken by one of 
the coparceners themselves, which is found out, not at the time of partition of 
the ancestral property, but after it, — this property they shall divide among 
themselves in equal shares ; such is the rule of the law.— The mention of 
‘ equal shares’ precludes all preferential shares.— ' Vibhajeran,’ ‘they shall 
divide -this implies that it shall not be taken only hy the man who discovers 
it.— This being the fruitful significance of the text, it cannot be taken to imply 
that he who had taken the property incurred no sin. . . . Specially because by 
law as well as by equity, the taking away of what is common property does 
constitute an offence,— (ilfitaAfora.) 

What is meant is that in a case where, after the partition has taken place, 
if some part of the joint property remains with any one of the coparceners, 
it does not become the exclusive property of that coparcener ; there is to be 
another division of that property.— ‘ .ffqwaf,’ i.e., in the same proportion as in 
the previous partition.— (Viramitrodat/a-lT/ka, on Ydjnavalkya.) 

The mere partition of the property in question being already got at by the 
general rule (that all common property is to be divided, and the property in 
question had not been divided), the purpose for which the present text has been 
set up is to indicate that in the case in question the man that had taken the 
property does not commit the offence of ‘ stealing ’ such is the view of 
Halayudha. — (Vioadaratnakara, p. 526 and Vivadachintamani, p. 224.) 

If, after the partition, it is discovered that some property had been taken 
away by one of the coparceners, — that property they shall divide hi equal 
shares,— and not according to the scheme whereby the eldest gets a preferen- 
tial share in the shape of the twentieth part of the property.- (Afadanopori- 
jdta, p. 688. ) 

‘They,’ the divided co-sharers. — The meaning is that, if among persons 
living together someone has taken away some property and it is discovered 
after partition, — it has to be equally divided.— {Smrtichandrika, p. 714.) 

If someone has deceived others at the time of partition, and the deceit 
is discovered afterwards,— the whole should be- divided equally ;-the word 
‘ sarva ’ serves to preclude all unequal division ; and the plural number in 
‘Vibhajeran’ indicates that the property is not to be taken only by the man 
who has discovered the property. — {Parasharainadliava, p. 382.) 

The term ‘sarva’ precludes' partition with a preferential share. — The 
term ‘ Vibhajeran’ indicates (o) that the property discovered is not to be 
taken only by the man who discovered it, and (6) that the man who had retained 
the property is not to receive a smaller share.— (Viramitrodaya, p. 706.) 
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This lays down the partition of what has been surreptitiously kept back 
by the brothers and otliers.— ‘ Anyonyapahrtam,’ by the eldest, or the 
youngest or others.— ( Ki/ara/tarflinflfysAAfl, p. 131.) 

In fact the division of the property in question being necessary by reason 
of its not being already divided, the purpose served by its reiteration in the 
text is to indicate that the party concerned is not to be regarded as a thief ; 
such is the opinion of Halayudha. In our opinion, however, the text serves the 
purpose of actually laying down the partition, in view of the fact that it is well 
known that in such cases the property comes to be looked upon as belonging 
exclusively to the person in whose possession it is found, and it may not be 
regarded as joint property ; hence it is necessary to lay down that the property 
is to be divided. -(PifiAaiyosai-n, 12 1—6.) 

17, 13. 5.] aieiT tI«II ftcTT I 

^It ^*1^1 f# II 

The eldest brother, or the youngest brother, shall support 
all (the brothers) like a father, if they so wish it,— in 
accordance with his capacity ; the well-being of the family is 
dependent upon the capacity (of its head).— (ATarada, 13. 5,] 
[Quoted in AparSrka, p. 722; VivUdaratnUkara, p. 458; 
VivUdachintUmani, p. 195 ; Smrtichandrika, p. 615 ; Daya- 
bhuga, p. 62; Viramitrodaya, p 556; Smrtitattva TI, p. 170.] 

Notes 

Manu (9. 105) having laid down that if they are all agreed, the entire 
property shall be taken by the eldest brother, who will support all the others, — 
the present text says that any one of the brothers (not necessarily the eldest) 
who has the capacity may do this. —(Vivadachintaina'ii, p. 195.) 

This refers to cases where all the younger brothers are unable to manage 
their business.— (Smrtichandrika, p. 616.) 

The youngest brother, if able, may support the others. The middlemost 
brother also becomes naturally included. — ^This means that the brothers may 
live together (and not divide), if all of them so wish it.— (Day abhaga, p. 62.) 

The middlemost brother becomes included according to the maxim ' of the 
stick and cake .' — {Smi tituttca If, p. 170.) 


18. 25. U.] iriH i 

??5rr: ii 

What has been acquired conjointly,— in that all are 
equal sharers ; their sons, equal or unequal in number, are 
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declared to be entitled to the shares of their respective 
fathers. -(Br/jaspafi, 25. 14.) [Quoted in Apararka, p. 727 ; 
VivUdaratnakara, pp. 481-482.] 

Notes 

See Chap. I, 53, and Chap. II, 260; p 36, 331. 

In a case where the brothers have died without dividing their property, — 
and one of them has left only one son, while others have left two or three, — 
these two or three sons shall receive only what would have been the share of 
their father ; and the entire property is not to be divided equally among the 
cousins individually.— (/I /wirarfcfl, p. 727.) 

* Sons equal or unequal in number ’ — whose fathers had not divided 
property. — (Vivadaratnakara, p. 482.) 


19. s*iiu ] umRJir ?wrrkc?i qij; 

[y.?., ] I 

•eiA SrifTWR?! wflR! II 

UHwfiR; II 

If any propert)', such as conveyance and the like, has 
been acquired by a man by his own bravery or such special 
efforts,— with the help of the joint property,— his brothers 
shall receive shares in that property ; the acquirer having taken 
two shares, the rest shall be divided equally among the 
others. — ( Fjyasa. ) [Quoted in Vivadachintamani, pp. 201, 214; 
Vivudachandra, 20. 2-3 : Apararka, p. 725 ; Madanaparijata, 
p. 688; Vivadaratnakara, p. 508; Smrtichandrika, p. 640; 
Parasharamadhava, p. 379 ; Daijahhaga, ijp. 107, 111; Smrti- 
tattva II, p. 176; Vyavakaramayukha, o. 127.] 

Notes 

See p. 34, 331. 

Even when the property has been acquired by the special efforts of an 
individual,— such as bravery and the like,— if it has been acquired with the 
help of the joint property,— the acquirer shall be entitled to two shares. — 
(Vivddnchintdman i, p. 201). — ' Bravery and the like,’— the term ‘the like’ 
includes Lea7'«i?i,(7. — It has been declared elsewhere that property acquired by 
Learning or Bravery, — even though it be done with the help of the joint 
property, — is not to be shared by the coparceners;— but that refers to ‘Learn- 
ing ’ and ‘ Bravery ’ in the technical sense assigned to them by KAtyayana and 
other writers. The present text on the other hand refers to ‘ Bravery ’ and 
‘Learning’ of kinds other than those implied in the technical sense.— (ftid , 
pp. 214-215.) 
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If a coparcener by his own efforts, but with the help of the joint property, 
acquires some property, he shall take two shares out of it for himself and 
divide the rest equally among^ the other coparceners.— (/iyodac/tandja, 
20. 2—3). 

This refers to property acquired with the help of the paternal property. — 
(ATparai'ka, p. 725.1 

‘ Sadharanom’ — Joint property. — (Madanapari jnta , p. 688.1 

This should be understood to pertain to property acquired by learning, 
bravery, etc. , as distinct from the property that has iieen technically described as 
‘ acquired by learning, bravery, etc.’— (VivadaratnakaTa, p. 508.1 

‘ Sadhara- am ’ -property belonging to undivided coparceners. — The 
term ‘ 57-of /iers ’ stands for itraifieidcd co;,arcene7-s. — ‘Tasya,’ i.c., of what 
has been acquired with the help of the joint property. —The use of the term 
' bravery and such efforts’ indicates the partibility of such property as is 
obtained at marriage for instance which is performed with the help of the joint 
property. — {Smrtlchandrika, p. 640.) 

Just as in the case of propei'ty acquired by learning, with the help of the 
ancestral property, so also in that of what is acquired by bravery, the acquirer 
receives two shares.— fParaa/ioraniad/inoa, p. 379.) 

This lays down the divisibility of what has been acquired with the help of 
the joint property. - {Dayabhaga, p. 107) —This lays down two shares for the 
acquirer in the case of property acquired by drawing upon the joint property.— 
(Ibid., p. 111.1 

The mention of ‘ brothers ’ is only by way of illustration ; the uncle and 
others also should be taken as meant. -{Smrtitattva II, p. 176. ) 

20. I 

If a coparcener conceals a debt or pledge,— or deceit- 
fully does something that damages his own rights, —he should 
be made to surrender it, but not by force fonly by conciliatory 
modes.)— (Brhaspati.) [Quoted in Viuadaratnakara, pp. 526- 
527.] 


Notes 

If a man conceals a debt or pledge— which belongs to all jointly— or deceit- 
fully does something damaging the interests of the concealer-,— the man who had 
misappropriated the concealed property should be made to surrender it, but 
not by force.— iVivddaratjidkara, p. 527.) 

21 . g f ^ i 

If some common property is discovered after the partition 
has been done,— that partition shall not be regarded as (valid) 
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partition ; it should have to be done again.— (Afaww ?). 
[Quoted in Smrtichandrika, p. 715 ; Parasharamadhava, 
p. 383; Vyavaharamayulfha, p, 132.] 


Notes 

This must be taken as applying to cases where the property in question is 
discovered before the divided coparceners have added to, or spent out of. 
what had been assigned to them at the previous partition. — The purpose served 
by re-partition is that preferential shares are given out of the newly-discovered 
property also. — {Smrtichajidrika, p. 715.) 

This must refer to cases where the new property has been discovered 
before the coparceners have added to, or spent out of, the property assigned to 
them at the previous partition ; otherwise there would be no sense in the 
statement contained in the text Mmj/on^apa/irfajn draeyam, etc.,’ — (Sec. 15 
above). — {Paraaharamadhava, p. 383.) 


22. ] ai*^ ^5^ i 

If a property is discovered after the partition has been 
done, it shall belong to the person who discovered it. (?) 
[Quoted in VivUdachandra, 23. 2-6.] 

23 . I 

A single coparcener also may give away, or mortgage 
or sell, immoveable property, at times of distress for purposes 
of the family ; specially for the purpose of religious acts.— 
iSmrti.) [Quoted in Parasharamddkava, p. 332 ; Vlraniitro- 
daya, p, 585 ; Dayanirnaya, 15. 2—5.] 


Notes 

See p. 122. 

In times of distress every coparcener has got the right to do anything 
with the properly. — (Parasharamadhava, p. 332.) 

‘ Religious acts’— The acts specially meant here are such as the per- 
formance of the Shraddha of the father and the like.— If a distress has over- 
taken the whole family any individual member would be entitled to give 
away or mortgage or sell immovable property,— the maintaining of the family 
being absolutely essential. — {Viramil7-odaya, p. 586.) 

This is an exception to II. 6. 
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24. ^ i 

gcfhTf^: ^T5Tir?*TT%*+li(^! II 

?.^T 3^ 'sthH u 

The taking of sons other than the Adopted and the Body- 
born, the begetting of sons (by the widow) through the brother- 
in-law, the recourse to the life of the fZiermif,— these Dharmas 
the wise ones have declared to be such as should be avoided 
during the Kali age.— (Shaunaka NSradlya Purana, Adityu- 
purnna.) [Quoted in Apararka, p. 739; Smrtichandrika, p. 6‘j9; 
ParSsharamadhava, p. 352.] 

25. ?ig: (v.l, h 

Among these (brothers), if anyone acquires property by 
himself he shall take two shares out of that property 
(Vashi$tka,) [Quoted in MitSk§arU, p. 642; Vivadachintamani, 
pp. 202, 214.] 


Notes 

If among the brothers living together anyone has acquired property by 
his own efforts, but by drawing upon the paternal property, that property is to 
be divided among all the brothers ; but the person who has acquired the property 
shall receive two shares.— tMtfu/c?or5, p. 652.) 

Where a member of the joint family has earned something with the help 
of the joint property he shall receive two shares out of what he has earned. — 
(Viviidachintamaii, p. 202). — Where from among several brothers, anyone 
earns something by agriculture or other operations, with the help of the common 
property,— he will receive two shares out of what he has earned and the others 
shall receive one share each. — (/6rd., p. 214.) 

26. EFif«iT?i5i ] ^ | 

silRrfrHrf ^ ii 

The property of minors, less the incidental expenses, they 
shall deposit with their relations and friends ; so also the 
property of those gone abroad.— (Katyayana.) [Quoted in 
Dayabhaga, p. 62; Vlramitrodaya, p. 587; Smrtitattva II, 
p. 171. Dayanir'naya, 20. 2-5.] 
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Notes 

‘ Apraptavyavahara’ are boys who have not reached the age of 
maturity . — (Smrtitattva II, p. 171.) 

27. i 

The property of the minor has to be protected till attain- 
ment of majority. — [Quoted in Dayabhaga, p. 63 ; Vlra- 
mitrodaya, p. 587.] 

28. II, p. 34.] 

m I 

They shall have a repartition of what has been wrongly 
divided, what had been surreptitiously taken by anyone among 
themselves, what had been concealed, and what has turned up 
unknown.— (ArtAos/iastra II, p. 34.) 

29. w^iirrer II, p. 34.] hcnw: 

^tqgNiwi NTf%g i 

One shall have the partition done in the presence of wit- 
nesses, saying clearly—" So much is joint property— of which 
so much shall form the share of each (co-sharer). ”—{Artha- 
shaatra II, p. 34.) 

30. ?r^!£n^II, p. 31.] 

Those who have no ancestral property, or those who have 
already divided the ancestral property, shall divide again (any 
additional property that may accrue) ; and he who has acquired 
the additional property shall receive two shares. - {Artha- 
shastra II, p. 31.) 

31. II, p. 32.] sxTfx^l srt^ia 

Fatherless brothers,— even though many, — as also the 
brothers’ sons— shall receive only the father’s one share.— 
{ArthaaJiastra II, p. 32.) 

F. 78 
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32. ?mrrer II, p. 34.] i 

There shall be equal division of assets and liabilities. — 
{Arthashastra II, p. 34.) 

33. ^ ir i 

If there is a single son of the same caste as the father 
then the property is not partitioned. — {Devala.) [Quoted in 
Apararka, p. 727 ; Smrtichandrika, p. 614.] 

34. 3r^!irrer II, p. 33.] 3 ^st: 

fjTsanf^¥?i: 1 

If there is no property left by the father, the elder shall 
treat the youngers kindly,— except those of wrong be- 
haviour.— (AriAasfeasira 11, p. 33.) 

35. f^5n i 

JT eewc^ ii 

What has been even wrongly possessed by one’s father and 
three ancestors cannot be taken away from him, it having 
come to him through three generations. — {Nclrada.) [Quoted 
in Smrtitattva II, p. 180.] 

Notes 

‘ Three ancestors ’ — including the father; so that the man in possession at 
the time of dispute would be the fourth generation in possession. [In the present 
context the import of the text is that if a coparcener or his descendants 
have been away for a long time, and then they come to claim their share in the 
patrimony, they cannot get anything out of the property if it has been in the 
possession of the men in possession for three generations.]— (Smrfitattva 77, 

p. 180.) 

36. [v.L, ?Tft|w^;] 

?wt; I 

fTsfhfr; ^WT^riRfgsR^ II 

Divided or undivided, all coparceners have the same status 
in regard to immoveable property ; and no single individual has 
the power to give away or mortgage or sell it.— (Brfeagpati.) 
[Quoted in Apararka, p. Ibl ; Madanaparijata,p. Para- 
sharamadhava, p. 384; Viramitrodaya, p. 714 ; VyavahUra- 
mayukha, p. 136; Smrtichandrika, p. 716; Mitdk$ara, p. 612.] 
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Notes 

The coparceners may have partitioned their property, or may not have done 
it ; in either case they have the same status in regard to their immovable 
property ; among them, no single individual has the power to give it away, etc., 
etc.— (Aparriria, p. 757.) 

‘ yj dhamanam ’ is mortgagirtg. What is asserted here is with a view to 
the smooth transaction of their business, and it does not mean that they are not 
separate ; because the separation would be already accomplished by the parti' 
tion. — (Madanparijata, p. 690.) 

So long as the property has not been divided it is ‘ joint, ' and no single co- 
parcener is the master of it ; consequently for any transaction regarding it, the 
consent of all must be obtained. Even after the partition the consent of all should 
be obtained, because this would be the easiest way of setting aside all doubts 
regarding the partition having been effected. It is for this purpose that, in the 
latter case, the consent of all would be required, and not because ‘ no single 
individual has the power.’ Hence in reality even without the consent of the 
others, the transaction (of giving, selling and mortga.ging) does become com- 
plete. — (Pardsharamddhava, p. 384.) 

The consent of the divided coparceners has been mentioned here as essential 
only for the purpose of helping the transaction ; just in the same way as the 
consent of the whole village has been held to be essential in the case of transfers 
of land.— The fact of the matter is that in the case of transactions relating to 
immovable property, after the lapse of a long time, when the witnesses have 
disappeared. It becomes very difficult to determine whether or not the property 
had been partitioned ; therefore if in the very beginning the consent of all the 
coparceners has been obtained the said transaction remains undisturbed, 
irrespectively of any question regarding partition. Such is the view of 
VijflSneshwara and many others. — The author of the Smrtichandrika, however, 
has offered the following explanation : — This text of Brhaspati refers to those 
cases where the coparceners find that an exactly equal division of the immovable 
property would be different and hence, at the time of partition, they decide among 
themselves that they would divide only the usufruct of that property (which is 
allowed to remain joint) and become ‘ divided ’ only by partitioning the other 
properties.— But this view is not correct; as such property being not partitioned, 
the consent regarding it would be necessary on thatgrounditself.-fVTro- 
mitrodaya, p. 714.) 

According to Madana, what the text means is that no single coparcener has 
the right to give away (mortgage or sell), without the consent of the coparceners, 
the produce of those lands which may not have been partitioned,— though other 
properties may have been divided. [This is the same as the explanation given 
by the Smrtichandrika.]— B mI Vijnaneshwai-a and others hold that the consent 
is necessary for the dispelling of doubts as to whether or not partition has been 
effected and thus confirming the transaction of gift, etc.— { Vyavaharamayukha, 
p. 136.) 

‘ A dhamanam, ’ mortgaging. This refers to those cases where the copar- 
ceners find that an equal division of the immovable property would be difficult, 
and hence, at the time of partition, they decide among themselves that they would 
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divide only the usufruct of that property, and they beconae ‘ divided ’ only by 
partitioning the other properties ; — it is only in such cases that no individual 
coparcener would be regarded as the ‘owner’ of the said immovable property — 
(Smrtichandrika, p. 136.) 

In regard to such properties as have not been partitioned, they remain 
‘joint,’ and no single individual is the ‘owner’ of it; consequently the consent of 
all is absolutely essential ; — but in regard to the properties that have been parti- 
tioned the consent of all the coparceners would be required only for the purpose 
of smoothing the transaction of gift, sale or mortgage, by dispelling all doubt as 
to whether or not there had been partition;— and the consent would not be 
required on the ground that no single individual has the power to do it. As a 
matter of fact, regarding the partitioned properties, even without the consent of 
the coparceners, the transaction (of gift, sale or mortgage) would be perfectly 
valid.— (Jlirtofesara, p. 612.) 

Indications of ‘ Joint ’ Brotherhood. 

37. i 

^ 

wrar; ar? qr^^iT ^ ii 

■g^nraar i 

Undivided brothers shall perforin only one ShrUddha in 
connection with the day of the death of their parents. If they 
are living in different countries, each of them has to perform 
it separately ; as also the Darsha-shrcuidha, etc., etc.— [Quoted 
in VyavahUramayukha, p. 184, which says that these texts are 
not authoritative.] 

38. i 

In the house of those living under one household kitchen, 
there is only one worship of the Household Deity ; and only 
one Vaishvadeva offering. For those separated, it is to be 
separate in each house.— (Sfesfcola.) [Quoted in Vyavahara- 
mayukha, p. 133.] 

Notes 


This is an evidence of partition. 
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39. n^: i 

f II 
?rf^*ran ?«i^qT?T fifsnrra: i 

55: II 

When separated coparceners live under the same kitchen, 
only one of them shall perform the Brahmajfia followed by 
the four Sacrifices. Separated or not separated, if the twice- 
born have separate kitchens they should separately perform 
the Daily Sacrifices before taking their food. - (^sfevaloj/ana.) 
[Quoted in Vyavaharamayukha, p. 133 ] 

Notes 

This refers to re-united coparceners. Even on being reunited, if they had 
separate kitchens, they would have to perform the five Great Sacrifices 
separately.—' Vagyajna ' is Brahmayajita ; according to this text, the 
Brahmayajna will have to be done separately. — These texts, however, are not 
regarded by the cultured people to be authoritative. — (Vyavaharamayukha.) 

40. I 

^ II 

For those living under one kitchen, there shall be only one 
offering to Pitrs, Deities and Brahmanas ; for those that are 
separated, it shall be done in each house separately.— 
(Brhaspati ) — [Quoted in Smftichandrika, p. 718 ; Viramitro- 
daya, p. 714.] 

Notes 

Separate offerings to Vishvadeva and others being not possible for joint 
coparceners, if there are separate offerings, it proves that the members are 
separate ; if ever a question arises as to whether they were united or separate, 
this fact would finally settle it. Other indicatives of separation having been 
effected have been described by Brhaspati in another text— (Sea below. Sec. 43) — 
( Vira. p. 714 ) 

41. I 

f cr 11 

Whenever any doubt arises regarding the partition of 
what can be partitioned by agnates, — and the matter is not 
known to the agnates,— the cognates shall be witnesses — 
(Shankha.) [Quoted in Dayabhaga, p. 229 ; Viramitrodaya, 
p. 716 ; Smrtitattva II, p. 179.] 
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Notes 


* GotrajaU,’ i.e., by the jiiatis, agnates. — If the matter is not known 
to these, then the ‘ fciiZa,’ i.e., cognates, shall be witnesses; and not persons 
who are not related to the parties. It is for this reason that NSrada has 
mentioned the agnates as the principal witnesses. Or the dispute may be 
decided by documentary evidence, which has been declared to be stronger 
evidence than witnesses.— (D5i/a6A5yo, pp. 229-230.) 

' Kulam,’ i.e., Bandhavas, cognates, the maternal uncle and others. It is 
for this reason that Narada has mentioned the agnates as the most important 
witnesses. — (Vlramitrodaya, p. 716.) 

‘ Gotrabhagav iga rtho sanddhe?’ — fo) whenever there is a doubt regard- 
ing the partibility or impartibility of property acquired hy agnates ; (6) when 
there is a doubt regarding the validity of a partition that has been made, — and 
(c) when there is a doubt regarding the feasibility of the partition.—* Kvlam, 
cognates.— It is only in the absence of these that others can be witnesses. — 
{Smi titattva II, p. 179.) 

42. [u.Z.,srirmfT:] i 

qisp [v.l, ii 

srrfeflTstT ^ i 

f^*rajT f ii 


[v.l, I 

Hiq; II 

(A) Giving and receiving [or giving and taking of loans], 
cattle, food, houses, fields and servants (or acceptance of mort- 
gages)— as also cooking, religious acts [or rites performed 
with cooked food], income and expenditure, — must be regarded 
as separate among divided brothers. 

(B) The acts of giving evidence, of becoming a surety, 
and of accepting gifts may be done among themselves by 
divided brothers, not by undivided ones. 

(C) Those Coparceners among whom these transactions 
are carried on should be regarded as divided, even in the 
absence of a written document.— (i'^arada, 13.38 —40.) [Quoted 
in Smrtichandrika, p. 718 ; Apararka, p. 756 ; Mitaksara, 
p. 872 ; Madanaparijata, p. 689 ; Vivadaratnakara, p. 606 ; 
Vivadachintamani, p. 253 ; ParUsharamadhava, p. 386 ; 
Dayabhaga, p. 230 ; Vlramitrodaya, p. 716 ; Smrtitattva II, 
p. 179 ; Vyavaharamayukha, pp. 134, 135.) 

Notes 

(B) * Gra/iaiiom,’ acceptance of gifts. The meaning is that partition is 
proved by the existence of these transactions. — This is what is made clear in 



MISCELLANEOUS REGULATIONS 62& 

the following text.— (C) ‘ Pravartantc,' are carried on either collectively or 
eeveraWy.—iSmrtichandrika, p. 718.) 

These are proofs (indicative) of partition.- -(AparorAa, p. 766; also 
Mitdk^ara, p. 872.) 

(A) 'Agama,’ income of wealth ; — ‘ vyaya,’ expenditure of wealth.— Siich 
' income ’ and ‘ expenditure ' are meant as cannot be accounted for otherwise 
(than on the basis of separation). — ( Vivddaratnakara, p. 607.) 

(A) ‘ Dana,' giving, and ‘ grahatia,’ receiving, — independently of each 
other. — 'Cattle,' i.e., buying and selling of cattle— ‘ food ’ and ‘ houses ’ — 
made separately. — ‘ Fields, ' separate. — ‘ Parigraha,' acceptance of mortgage 
and such things,—' Pdicadhanna,' such as the Parvana and other rites 
performed with cooked food. — ‘Agama,’ acquiring of wealth. — ‘Vyaya,’ 
expenditure of w’ealth.— (Bi Similarly, if in the loan- transactions of one, another 
acts as witness, or surety, — or if one accepts a gift made by another, — then 
the two should be regarded as separate. —{Vivddachintdmani, p. 253.) 

If one brother makes a gift and another accepts it ;— or if their houses 
and income and enpenditure are separately kept, — or if, when a loan is 
advanced by one, the other acts as witness or surety,— or when loan- transac- 
tions are carried on between themselves,— or if one of the brothers, having 
bought a thing for trading purposes, sells it to the other brother ; — any one of 
such transactions can be carried on only among divided brothers ; hence on the 
strength of these, the partition may be proved.— It would not be right to argue 
that “ the presence of the plural member in * ye^am etWi.’ (C) indicates that 
partition can be regarded as proved only when all these transactions are found 
collectively."— Because all these declarations are based upon equity, and there 
is nothing to show why the indicative force of any one of these severally should 
be weaker than that of all of them taken collectively,— (DoyoftAoj/a, 
pp. 231-232.) 

(A) ‘ Dharma,’ the Vaishvadeva and other rites. — [Viramitrodaya, 
p. 716.) 

(A) ‘Dana,’ and ‘ grahana,’ stand for the giving and receiving of 
loans; -these same are again reiterated in the second verse (B) in order to 
make clear what is meant in (A). — ‘ The acceptance of cattle, food, houses 
and fields ' [the reading here accepted is ‘ pratigraha ’ instead of 
‘ par iffraAo’].— when done separately by individual coparceners, creates their 
ownership ; the meaning is that ‘ among undivided coparceners, even though 
a single individual may do the acceptance, the ownership that is created 
pertains to all.. — ' Ddnadharma {v.l., for * pakadharma ') stands for deeds 
of gift and the like — ‘Agama’ is ‘ mSlakaldprdveshddi,’ i.e., addition of 
interest to the capital (Eane). — ( Vyavahdramayukha, p. 135.) 

43. 25. 92.] \y.l., 5*r?nvrrT] =9 

Those who keep their income, expenditure and wealth 
[v.l., mortgages] separate, and engage in mutual transactions 



CHAPTER V 


6fl4 

of money-lending and trade, — are undoubtedly divided . — 
{Brkaspati, 25. 92). [Quoted in Apardrka, p. 757 ; Smrti- 
chandrika, p. 719; Viuadaratnakara, p. 608; VivUdachinW,- 
mani, p. 255; Parasharamadhava, p. 386 ; Viramitrodaya, 
p. 717 ; Vyavaharamayukha, p. 135 ; Vibhagasara, 20. 1 — 5 ; 
Ddyanirnaya, 15. 2. 1.] 


Notes 

‘ Vanik pat ham,’ Trade. — (Apnrarka, p. 757.) 

' Kusidam,’ lending money on interest; — ‘ Vanikpatham,’ Trade. — 
‘ Parasparam,’ goes with both, — (SmrttcAnwdr/fco, p. 719.) 

* Parasparam,’ not conjointly, independently of one another. The term 
‘ Pi /Aafc ’ in the compound is to be construed with the second line also. [The 
meaning of the text according to the explanation would be that those who keep 
their income, expenditure and wealth separate, and carry on separate money- 
lending and trade independently of one another are undoubtedly divided ’I— 
(Vivadaratnnkara, p. 608.) 

The meaning is that those persons are to be regarded as divided who carry 
on, among themselves, such transactions as buying, selling and the like.— 
{Vivadachintamani, p. 265.) 

In the absence of witnesses and other proofs, partition is to be regarded as 
proved by such facts as money-lending, trade, and so forth, - ( Parashara^ 
madhava, p. 886.) 

The compound ‘Prfftogaj/ciwyayttdliawait’ is to be expounded as 'those whose 
income, expenditure, and wealth aTesepatate.’—'KusJdam,’ money advanced 
on interest. — ‘ Va /ikpatham,' Trade . — ‘ Parasparam,' one brother is the 
creditor and another is the debtor ; one sells and another buys ; and so forth— 
on the strength of these facts, which cannot be explained except on the basis of 
partition. Partition is to be regarded as established.— (Firomitrodoyo, p. 717.) 

‘ Vanikpatham ,’ Trade. [This work adopts the reading mortgage, 

in place of wealth). — (.Vyavaharamayukha, p. 135.) 

The meaning is that those who carry on these transactions among themselves 
should be regarded as ' divided ’ ; because such transactions are the only effects 
of ‘ division ’ or ' separation ’ ; as has been declared by N.i rada in the text — 
' Svabhagdn yadi dadyuste, etc.’ (p. 12.61)— (Vibhagasara, 20 1—5.) 


44. writ; ^ g 1 


When several brothers, on becoming divided, by mutual 
consent, draw up a document relating to the division, it is called 
the Deed of Partition. -(Brhaspati.) [Quoted in Smrtitattva 
n. p. 179.] 
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45. 2. 52.] vrmjjriiisi ftg: a?rei 'Isi % | 

aife^isq^Jir g ii ii 

Among brothers, between husband and wife, and be- 
tween father and son, no surety-ship or loan-transaction, or 
bearing witness, can be permitted so long as they are not 
separated.— (YajMvalki/a, 2. 52.) [Quoted in Smrtichandrika, 
P-718; Vivadaratnakara, p. 607 ; Vivadachintamani, p. 254 ; 
Dvaitanirnaya, p. 39; Parasharamadhava, p. 387; Smrti- 
tattva II, p. 179 ; Vyavohdramayukha, p. 135 ; VibhUgasara, 
19. 2—10.] 


Notes 

Among brothers and the rest, so long as they are not separated, there 
can be no such transactions as loans, standing surety or bearing witness, for 
each other. It is in accordance with this that it can be determined with the 
help of witnesses and other evidence whether or not the parties are separated. 
The mention of the ‘husband and wife,’ between whom no separation is 
possible, serves the purpose of emphasising the fact that among other copar- 
ceners also, so long as they have not separated, there can be no such 
transaction as ‘ bearing witness ’ for each other and the like.— (Vis/ivariipa.) 

Among brothers and the rest, so long as their property has not been 
divided, surety-ship and other transactions among themselves have not been 
declared to be possible; in fact, they have been forbidden . — ‘ Dampati,’ 
husband and wife, — ‘ P?-att6/iai'!ya’, surety-ship, the person who guarantees 
the presence or trustworthiness or payment on behalf of another person is 
called the ‘ surety.' - The epithet ‘ AribhaktT-,' ‘so long as they are not 
separated,' applies to the ‘brother’ or to the ‘father and son,’ not to the 
‘ husband and wife ’; as there is no ‘ division ’ of property between these latter, 
the wife being the owner of her husband’s property simply by virtue of her 
being his wife ; hence the property that is common between the husband and 
wife cannot be divided. - (Apararka.) 

‘ Pratihhavyam,’ surety-ship.- Among brothers, between husband and 
wife, and between father and son — so long as the property has not been 
divided— i.e., prior to partition,— surety-ship, or bearing witness, or loan- 
transaction has not been ' permitted ’ by Manu and others -in fad, it has been 
positively forbidden ; and the reasons for this lies in the fact that their pro- 
perty is common among them, and in the case of surety-ship and bearing 
witness, there is a chance, under certain contingencies, of their ending in the 
surety on the witness having to pay the amount in dispute ; because the repay- 
ment of the debt is absolutely necessary.— Tliis prohibition, however, is only 
of such transactions being entered into without mutual consent; with mutual 
consent, even among undivided members of the family, surety-ship and other 
transactions do take place ; after partition, of course, it takes place even 
without mutual consent.— An objection is here raised — "As between husband and 
P. 79 
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wife, it is not right to forbid surety-ship, etc., prior to separation ; as there is 
no separation possible between them, such a qualification would be meaningless. 
That there is no separation (or division of property) between husband 
has been shown by Apastamba. — ‘There is no division between husband and 
wife. ”—.4 : True; but ‘ absence of division ’ here spoken of is only with 

reference to such rites and their re.sults as are performed with the help of 
Shrauta and Smiirta, fires, -not to all acts or to property. That such is the 
meaning of .Apastamba’s text is clear from the fact that after having said that 
‘ there is no division between husband and wife,’ Apastamba goes on to give the 
reason--' because by virtue of the marriage-rite, thei'e is companionship 
between them in regard to acts and the merit and reward resulting therefrom.’ 
The meaning of this is because companionship in regard to acts from the 
time of marriage onwards is found to be declared in the Sliniti — in such texts 
as ‘ The husband and wife sliould iiistal the fire,’ — therefore from the fact of 
their joint liability towards the installing of fire, it follows that their liability 
towards all their acts that are performed with the help of that fire is also joint. 
Similarly by virtue of such Smrti texts as ‘all S}iiarta rites are to be per- 
formed in the marriage-fire,’ their liability towards all acts performed with 
the help of the marriage- fire also must be regarded as joint. From this it 
follows that in regard to acts other than those performed with the help of the 
Shravta and Siiiarta fires,— i.e., such acts as works of public utility, —the 
liability of the husband and the wife must be distinct. Then again, in regard 
to the rewards of spiritual merit al.so,— such as Heaven and the like, we find 
it declared that the claims of the hu.sband and wife are joint, -in such texts as 
‘ Divi jyotira jaramarahUTta m ’ ( ‘ In heaven the two produce for them- 
selves an imperishable effulgence ’), From this also it follows that in regard 
to their actions to the performance of which their liability is joint, their claims 
to the rewards of such acts also must be joint ; but not so the wife’s claims to 
the rewards of such works of public utility as she has done with her husband’s 
permission [her claims in regard to those not being shared by the hubsand]. — 
" But we find the joint character of theii ownership of property also declared 
in the subsequent texts of Apastamba such as ‘so also in regard to the 
ownership of propert}',’ ‘ if during the husband’s absence the wife makes gifts, 
she is not to be regarded as a thief.” — True ; but all that these texts show is the 
wife’s ownership over the property, and not that there can be no partition be- 
tween them. Because the meaning of the texts quoted is that ‘ The wife has 
ownership over the property also —why ? — because if during her husband's 
absence she makes necessary gifts, such as the feeding of guests and the like, she 
is not regarded by Manu and others as a thief,— and because it is so, therefore 
the wife also has ownership over the property ; as otherwise her action would 
involve theft.’ From all this it follows that there can be separation of the wife’s 
property also, but only with the husband’s consent, not merely by her own wish ; 
as Yujnavalkya himself says— ‘If the man is making an equal division of 
property (among his sons) he should make his wdves also equal sharers.’— 
(MitSksara.) 

This text mentions the persons to whom loans should not be advanced, and 
in that connection forbids other things also. — ‘ Avibhaktv,’ when there has 
been no division ; - among brothers, between husband and wife, and between 



MISCELLANEOUS REGULATIONS 627 

father and son, — surety-ship, advancing' of loan, bearing witness in support of a 
matter in dispute, — all this is ‘ not permitted ' — by the Smrtis.--The particle 
' Atha ' is meant to include ‘uncle and nephew ' and such others ; and the 
particle ‘ cha ’ is meant to include reunited coparceners ; and the particle ‘ eva’ 
implies that the' suretyship and other things are never accomplished the 
particle ‘hi’ only serves to fill up the metre; — the particle ' tu ' serves to 
exclude cases where there is consent, and also where the property involved 
belongs exclusively to one of the members concerned (and is not joint). Hence 
in cases where the other member has accorded his consent, the son can be the 
surety or witness for the father and so forth ; similarly, even though the 
husband and wife may not have been separated, yet loan-transaction is permis- 
sible out of such property as forms part of the wife’s dowry. — After partition, of 
course, there can be surety-ship among brothers ; because the text says ‘ so long 
as they are not divided,’ so that there w'ould be no objection to such surety- 
hip.— ( Vr7'nn!.tt'rod,'(y«.’s Commcntnr)i on YTJjhoi nllc’/d.) 

It follows from this that the person advancing the loan must have been 
separated from the person i-eceiving it~{Sni i tichandrika, p. 718.) 

‘ MiUually ’ has to be added.— Though Apastamba has said that there can 
he no division between husband and wife, yet in view of the declaration of 
Yii jflavalkya to the effect that—' if a man is dividing property equally he should 
make his wives equal sharers,’ it is clear that Yajfiavalkya has permitted the 
division between husband and wife under certain circumstances ; and it is in 
this sense that we have to take the term ‘ husband and wife ’ in the present 
context, so that there is no inconsistency.— {Fii’?idarof7iafrorff, pp. 607-608.) 

Among these,— prior to partition,— there can be no such mutual transaction 
as surety- ship and the rest.— The following objection may be raised — “ In view 
of Apastamba’s declaration that there can be no partition between husband 
and wife, there can be no possibility of those being separated.” — The answer to 
this is as follows 

The text ‘ the husband and wife shall instal the fire ’ declares the joint 
liability of the husband and wife towards the installing of fire ; — now in connec- 
tion with the acts to be performed with the help of the fire thus installed, there 
are several acts that have been prescribed as to be done by the husband or by 
the wife, — such as ‘ the priest initiates the sacrifice with the MekhaJn,’ ‘and 
his wife with the Yoktra,' ‘the vvife examines the clarified butter,’ ‘the 
sacrifleer ties the kusha-bundle,’ and so forth ; all these acts being shrauta, 
acts (the liability of whose performance rests jointly on the husband and wife). — 
Similarly, we have the text ‘ the SamSrta rite is performed with the marriage- 
fire,’ which shows that in regard to those acts that are performed with the 
heli7 of the marriage-fire, which is kindled by the husband and wife con- 
jointly, — such as the .ivasathi/a, and other Ilomas, the liability of the husband 
and wife is joint. — Then, again, in regard to the reward of both these sets of acts 
{Shrauta and SiuTirta), the claims of the husband and wife are joint ; as is 
clearly indicated by such texts as ‘ In heaven they produce an imperishable 
effulgence.’ But there is no such joint claim in regard to such works of public 
utility as are not done with the help of either the Shrauta or the SmSrta fire. — 
Thus there is not the least possibility of .Apastamba’s text meaning that there 
is no division of pi'operty between the husband and wife ; ‘ specially as that text 
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of Apastamba occurs in the section dealing with the subject of ‘ the wife’s 
examination of the Clarified Butter ’ ; and also because the said text is followed 
by the declaration that ‘ by reason of their marriage there is companionship 
between the husband and wife in regard to religious acts and also to the rewards 
of spiritual merit.’ — " In the m on Wife it has been declared that 

the wife has ownership over husband's property ; and under the circumstances, 
partition between them would be quite possible if there were not a direct denial 
of such partition (in the text of Apastambal.’' — There is no force in this ; 
because it has to be borne in mind that ‘ the wife, the son and the slave ’ have 
been declared to be ‘ without property.’ Then again, as a matter of fact, all 
that the section on ‘ wife ’ does is to establish the joint liability of the husband 
and wife towards the sacrificial performance : and it does not set aside the 
declaration regarding women being ‘ without property specially as the said 
section being purely ratiocinative, cannot set aside a direct declaration of the 
Smpti. Finally, as regards the possibility of partition between husband and 
wife, it is clearly indicated by Ynjfiavalkya’s text to the effect that “wives 
should be made equal sharers’’;— such is the view of the Rnlviliara -{Vivndci- 
ehintamani, pp. 254-255.1 

' So long as they are not separated ’ — from one another -[then follows 
a reproduction of the discussion on .^ipastamba’s Sutra as detailed in Mitak'<ara 
and Vivadachintamaii', and then follows the following].— It is for the.se reasons 
that in the performance of works of public utility, which does not require conse- 
crated fire, the liability of the husband and wife is not joint. That is the reason 
why, even in the absence of a wife, man is entitled to do these works (which he is 
not, in regard to the rites requiring a consecrated fire', specially as there are no 
texts precluding such performance. — It might be argued that "such 
as.sertions as ‘ the agent accompanied byhis wife, sons and grandsons ’ would 
preclude the possibility of such performance by a man without a wife.” — But 
it is not so ; because if this text were relied upon, then a man, having no sons 
and grandsons, would not be entitled to the performance of the acts. — {Dvaita- 
nirnaya, pp. 39-40.1 

Though (a) in view of the assertion of Apastamba to the effect that ‘ no 
division is possible between the husband and wife, as also in regard to the 
rewards of merit and demerit, ’ there can be no division between husband and 
wife ; — and (6} in the section dealing with the ‘ wife ’ the wife’s ownership 
has been restricted solely to the property of her living husband, — and this is 
right also, because of the declaration that ‘ property is common between 
husband and wife,’ says the ShrTidhavivrka ; where ‘ common ’ means belong- 
ing to both ;- though all this is so, yet the text of YajHavalkya— ‘ If the man 
is making an equal division, he should make his wives equal sharers ’ — clearly 
indicates that when the man is dividing his property among his son.s, he has to 
assign a share also to his sonless wife ; and it is in view of this that the preisent 
text has included ‘the husband and wife.’ — Some people have held (as in V ivuda- 
ratnakara and VivadaclAntamaui) that— “In view ot the assertion (by 
Manu) that the wife, the son and the slave have no property, what has 
been said by Apastamba in regard to the impossibility of partition between 
husband and wife has to be taken as asserting their joint liability in regard to 
the Vedic rites only.’’ — But this is not right, beacanse the second line of 
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Manu's text referred to — ' whatever they ( the wife, the son and the slave) 
acquire belongs to him, to whom they themselves belong ’ — clearly indicates 
that the wife, the son and the slave are not free to spend, without the permis- 
sion of their master, what they have acquired themselves land it does not refer 
to what they might inherit.) Further, the subsequent assertion of Apastamba — 
‘ so also in regard to the rewards of spiritual merit and demerit ’—mentions 
those rewards separately ; for these reasons, inasmuch as the denial ‘ there 
is no partition between husband and wife,’ presupposes a corresponding 
affirmation, it indicates the ownership of both husband and wife over the same 
property. Otherwise, if the ownership of both were not there, there would be 
no possibility of partition between them, and hence there could be no denial or 
prohibition of it. 'fliis same conclusion is also derived from the declaration of 
Harlta — ‘ because the wife has become one with the husband, through the 
offerings of cooked rice, mantras, libations and penances.’ -Rmrtitattva II, 
pp. r(9-180.) 

The meaning is that inasmuch as Kiircf ii-sliip and other transactions 
among undivided coparceners have been forbidden, disputes among them regard- 
ing partition should be settled by persons other than those. — As between 
husband and wife, it is only in matters relating to Sltrantn and Smarta rites 
that their title has been declared to be joint ; in regard to propertj', therefore, 
partition is certainly possible lictween them ; a denial of this fact would be 
contrary to many texts. The Viuadaratnakara has also declared that the 
fact of there being partition between husband and wife is clearly indicated by 
the text of YajHavalkyu, which declares that ‘wives should be made equal 
sharers.’ Consequently there is nothing wrong in the text laying down a rule 
in regard to cases where the husband and xvife are ‘ undivided.’— {Vibhaga- 
sdra, 20. 1. 1.) 


46. (?) ] i 

If there are no cogent reasons, the matter may be decided 
by means of oaths (ordeals.) -(?). IQuoted in Smrtichandrika, 
p. 720 : Parasharamadhava, p. 387.] 


Notes 

Though this text speaks of oaths (and ordeals) as the means of ascertain- 
ing the fact of partition, yet recourse should not be had to them ; as 
Yajfiavalkya (2. 149.) has distinctly forbidden such recourse in this matter.— 
iSmvtichandrika, p. 720.) 

In eases where the fact of the partition cannot be ascertained by means 
of witnesses, documents and possession, it may be done by means of ordeals. 
But this has been prohibited by Vrddha — YSjfiavalkya (a variant of Yiijfia. 
2. 150). — {Parasharomadhava , p. 387.) 
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47. 5imHiar i 

g^T ^ II 

When a village, a field, and a garden have all been entered 
in a single deed of gift,— if one has possession of only a part 
of the gift, his possession over the entire gift becomes estab- 
lished. — (Br/iaspati.) [Quoted in Smrlitattva II, p. 179.] 


Notes 

' iSAasanS ’ — in a doed or document. If even a part of the gift remains 
in the possession fof the previous owner) the whole gift becomes invalidated ; — 
just as in the case of sale. — ISm i iitattva II, p. 179. ) 

48. ] (A) ^ i 

(B) gTHura i 

era; ?r«iT ii 

(A) Acquired by partition, obtained by purchase, inherit- 
ed from father, obtained from the king,— such immovable 
property acquires validity by possession and invalidity by 
neglect,— (B) As soon as a property has been obtained, if 
has been taken possession of without opposition, the man’s 
ownership becomes established ; it becomes annulled by 
neglect.— {Brhaspati.) [Quoted in Smrtitattva II, p. 179.1 

Notes 

Over various kinds of property the ownership becomes established by 
possession; and it becomes annulled by neglect (i. e. by adverse possession) — 
{Smrtitattva II, p. 179.) 

40. l 

51 =5 ?3lf^5!r: 11 

S' [«■ i 

If there are no witnesses, crime, ownership of immovable 
property, and previous partition among coparceners can be 
ascertained by means of Inference. Hereditary enmity [or 
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V.I., application of force], mutual rivalry and signs of property 
taken by force, are the indications of crime.— One’s own 
possession is indicative of ownership over immovable pro- 
perty and separate belongings indicate previous partition.— 
(Brhaspati.) [Quoted in SmrtichandrikU, p. 719 ; Parashara- 
madhava, p. 387 ; Vlramitrodaya, p. 717 ; Ddyabhaga, p. 231 ] 

Notes 

‘ Priigvibhaga ’ —The partition that had taken place before the dispute 
regarding the partition arose.— ' Anuviana ’ — Indicative signs. Some of 
the signs indicative of crime and the rest are mentioned in the second verse 
‘ Kvlaimba^idliah,’ hereditary enmity ; — ‘ Vyaghaiab,’ mutual rivalry ; — 
' Ho(\han,’ finding of part of what has been taken by force.— ' iSr as ya 
bhogab,’ one’s own possession . — {Smi tichandrika, p. 719.) 

The signs indicative of crime and the rest are described in the second 
verse. — ‘if itiunuftfind/io/i,’ hereditary connection, — ‘ Prthc.godhanam,’ separate 
acceptance of gifts and the rest have been described as indicative of partition.— 
(Parasharuniadhava, p. 387 ) 

50. i 

If one who has made the partition by his own wish 
deviates from it he shall be confined by the king to his own 
share; if he persists, he should be punished.— (jBr/iaspati.) 
(Quoted in Apararka, p. 757 ; ParasharamMhava, p. 388 ; 
Vlramitrodaya, p. 715 ; Vyavaharamayukha, p. 137.] 

Notes 

‘ Anubandha' \s persistence. — {Apararka, p. 767) also Parashara- 
madhava, p. 338 ; also Vlramitrodaya, p. 715, and Vyavaharamayukha, 
p. 137.) 

51. sr5ri<rf% ] fru? i 

^ 5T JRT# II 

If something has been done in regard to an immovable 
property without the consent of the coparceners, it should be 
regarded as not done (invalid), if even one of them does not 
agree to it.— (PraySpafi.)— [Quoted in Smrtichandrikd, p. 645 ] 

Notes 

The meaning is that fields should be partitioned with the consent of all 
the coparceners. — {Smrtichandrika, p. 646.) 
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For cases where there is a suspicion that some wealth 
has been concealed (by a coparcener) ordeal has been 
ordained. — {Katyayana.) [Quoted in Smrtichandrika, p. 636 ; 
Apararka, p. 723 ; Vivadaratnakara, p. 498 ; Vyavahdra- 
mayukha, p. 123.] 


Notes 

‘ Pratyajia,’ ordeal; and this should be of the form of the ‘ Kosha ’ 
(see above). — [Smrtichandrika, p. 636.) 

‘ Pratyaya,' ordeal. Where the ‘ Kosha ' form of ordeal is specially 
mentioned it is to be taken as standing for ordeal in general.— (Aparur/cn, 
p. 723.) 

‘ Pratyaya ' is ordeal. — [Vivadaratnakara, p. 498.) 

53. fi h i 

If a person has enjoyed a certain property that should 
not be disturbed. — (Brhaspati.) 

Notes 

(See III, 12 and 279.) 

54). iqiwiJTt; I 

fir^qT 

[v.l., ^ ] l) 

If a number of brothers have lived for ten years, 
separately carrying on their religious duties and business 
transactions— they shall be regarded as separated from the 
father’s eatate.— {Katyayana.) [Quoted in Smrtichandrika, 
p. 719 ; AparUrka, p. 757.] 


Notes 

The term ‘ bhratr ’ here stands for coparceners in general ; — and 
Paitrkadhana ’ stands for heritage in general. — {Smrtichandrika, p. 719.) 


55. 13. 36.] I 

When there is a dispute regarding partition and its 
character, the decision of the dispute among the coparceners 
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shall be arrived at through kinsmen, through the deed of 
partition, or by the separate carrying on of business. — 
{Narada, 13. 36.) [Quoted in Smrtichandrika, p. 717; Madana- 
parijata, p. 689 ; Parasharamadhava, p. 386 ; Vyavahara- 
mayukha, p. 132 ; Viramitrodaya, p. 716 ; Vibhagasdra, 
19. 1-11.] 

Notes 

See p. 599. 

‘ Vibhagadharmasaiidohe’—vrhsnever there ia ‘aandeha,’ ‘dispute,’— 

‘ ddydddnam,’ among coparceners, — in regard to the ‘vibhdga,’ the ‘partition’ 
itself— one of the coparceners .saying ‘ there has been no partition at all between 
us,’ — and in regard to the ‘dkanna,' ‘character’ of the partition,— the dis- 
putant saying ‘ all our property was not partitioned ; ’ — the decision shall be 
arrived either ‘ jndtibhih’ through witnesses in the shape of kinsmen, — or 
through the deed of partition,— or by means of reasonings based upon such 
indicative facts as that of the parties carrying on their business separately and 
BO forth;— the ‘separate carrying on of their business’ means the separate 
performance of the Vaishvadeva offering, bestowing of alms, honouring of 
guests and such other religious acts. — How this fact indicates separation is 
made clear by Narada himself in the text ‘ Bhi-atrriiSmavibhaJctandm—etc.’ 
(13. S7—seebelovi). — (Vyavaharamagukha, p. 132.) 

The special mention of ‘ kinsmen’ shows that so long as kinsmen are avail- 
able as witnesses other witnesses shall not be entertained.— ‘ agricul- 

ture, and the like, — the separateicarryingonof them. — ( Viramitrodaya, p. 716.) 

56. 13. 37.] i 

•V •s 

Among undivided brothers, the performance of religious 
acts is only one (in common) ; after division, the performance 
of religious acts would have to be separate for e&ch.— {Narada, 
13. 37.) [Quoted in Smrtichandi'ika, p. 717; Mltak^ara, p. 872; 
Madanaparijdta, p. 689 ; Vivadaratnakara, p. 606 ; Vivada- 
chintamani, p. 253; Parasharamadhava, p. 386; Viramitro- 
daya, p. 716 ; Vyavahdramayukha, p. 132.] 

Notes 

See p. 24. 

‘Dharma ’— Vaishvadeva and other offerings.— (Smt tic/jandriA:o, p. 718.) 

Separate agriculture and other operations and separate performance of the 
Five Great Sacrifices and other rites have been declared here by Narada to be 
indicative of partition. — (Mitak^ard, p. 872.) 

‘TlAaj-nia— performance of the Vaishvadeva and other rites. — 
(Vivadaratnakara, p. 607 ; also Vivddachintdmani, p. 207.) 

Here the ‘subject ’ (i.e., the principal noun in the sentence) is ‘ avibhaktd- 
ndm,’ ‘ undivided,’ not ‘ bhrdtrrndm ’ ; that is, no significance attaches to the 
P. 80 
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CHAPTER V 


Bpec;&l mention of the ‘ brothers,’ all that is meant is * among undivided mem- 
bers of a joint family ’ ; hence the rule applies to the case of all undivided mem- 
bers, such as father, grandfather, son, grandson, paternal uncle, nephew, and 
so forth.— Though in reality ‘ Tantrata’—i.e., the connection of one act with 
several agents is possible only in cases where the time, place, and agent are the 
same throughout, yet, in the present case, though there are several agents in the 
shape of the undivided members, yet the connection is accepted in view of the 
express injunction in the present text.— But, as a matter of fact, all those acts 
that are done with the he\p ot S hr auta or Smar/n fire.'! are to be separately 
performed, even by the undivided members ; — the Shraddlias that are offered to 
the ancestors on the] New Moon Day are to be performed by the uncle and 
nephew, etc., separately, as the three ancestors of these would not be the same ; 
but in the ease of uterine brothers,— if they have not installed the Shrauta 
Fire,— there will be a single performance ; the three ancestors of all being the 
same. Butin case they are at different'places— the perfoimances have to be 
separate. For those who have installed the fire, all the acts that are done with 
the help of that fire shall be performed, separately. But such acts as the wor- 
ship of the Household Deity, the Vaishvadeva Rites and the like may be per- 
formed jointly only once.— (Fi/auaAaramayui/ia, pp. 132-133.) 

57. i 

Whenever there is a dispute regarding partition and its 
character, the proving of the partition should be done by 
means of kinsmen, witnesses and documents ; and no super- 
natural evidence shall be admissible.— (Frdd/ja-r3yna«aZ%a.) 
[Quoted in Smrtichandrikn, p. 720 ; Parasharamadhava, p. 387 ; 
VyavaharamayUkha, p. 135,] 


Notes 

The inadmissibility of ordeals here asserted is meant for those cases where 
other kinds of evidence are available.— ( Vyavaharamayukha, p. 136. ) 


[This verse appears to be only a variant of Yajflavalkya 2. 150, and would 
have been treated as such ; but the works quoting it have done so with fi ppi-igl 
reference to the ordeal, ‘ daivikl kriya,’ of which there is no mention in 
Yajflavalkya, 2. 150.] 
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^Contributed by Professor Saratchandra Chaudhri, of the 
Allahabad University. 

CHAPTER I § (6) 

Page 8. Text No. 13. 

“ Divided or undivided . . . sell it.” 

According to the strict theory of the Mitakahard law each co- 
parcener has a proprietary interest in the tehole of the coparcenary 
property. No coparcener, therefore, can alienate bis interest in 
the property without the consent of the other coparoeners. The 
Mitakshara relies on the above text in support of the position. 
This anti-alienation theory has been very strictly applied in the 
United Provinces and in Bengal (wherever the Mitakshara is 
administered).' In Madras and Bombay, however, the rule is 
different, for there a coparcener may sell, mortgage, or otherwise 
alienate for value his undivided interest in coparcenary property 
without the consent of the other coparceners. “ 

Ibid. Text No, 14. 

” Those that are born . . . condemned.” 

This text so far as it applies to sons yet unbegotten was 
treated by the Madras High Court as merely a moral precept, 
and they held that the right of an unborn son only extended 
to the case of one who was in the womb at the time of the act 
complained of. ’ 

Page 9. Text No. 16. 

“The wife . . . belong.” 

This text has been taken to be evidence of the existence of 
the patriarchal principle in India as in Borne.* 


' The following cases may be referred to where the text has been discuss- 
ed or referred to : Madha Parshad y. Mehrban Singh, il I. A., 194; S. 0. 
18 Oal., 157 ; Sadahart Prasad v. Foolbash, 3 B. b. R., 31 (K. B.) ; Salgobind 
Pas v. Narain Lai, 20 I, A., IIO; S. 0., 15 All., 339. 


“ Suras Sunsi v. Shoo Persad, 6 1, A., 88, 101-3 ; S. C. 5 Gal., 148, 166, ' 
And, generally, Mulla : Principles of Hindu Law, 7th ed., §§ 256, 267, 268. 


“ Y ekegamian v. Agniswarian, 4 Mad. H. 0., 807. See also Balwant Singh 
T. Rani Kishori, 26 I. A., 64, 68 ; B. 0. 20 All-, 267, 286. As to the rights of a 
son in the mother’s womb, see Mulla'. Principles of Hindu Law, 7th ed., 
§ 270 (3). 

* Ponnappa Pillai v. Pappuvayyangar, 4 Mad., 1, 32 (P. B.), Per 
Muiiusami Ayyar, J. 


eS6 
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CHAPTER I § (c) 

The texts here describe the state of the family, so long as it 
retained its patriarchal form, and the son could not have compelled 
his father to give him a share at all, or any larger portion than he 
chose. The doctrine that property was by birth— in the sense 
that each son was the equal of his father — had then no existence. 
The son was a mere appendage to the father, and had no rights of 
property as opposed to him, Suoh seems to be the purport of the 
texts. Subsequently a partition was allowed even without the 
father’s wish, if he was old, disturbed in intellect or diseased ; 
that is, if he was no longer fit to exercise his paternal authority. 
A final step was taken when it was acknowledged that father and 
son had equal ownership in ancestral property ; that is to say, 
when the Patriarchal Family had changed into Joint Family. 
This was the period of the commenlalors who wrote when all 
these restrictions had passed away. But no Hindu lawyer admits 
that any sacred text conflicts with existing law. And they attempt 
to reconcile the irreconcilable. Suoh is the case with the 
Mitakshara, It expressly asserts the right; and both a son and a 
grandson are entitled to a partition of movable and immovable 
property in the possession of a father, even against his consent. 
This has now been settled by express decisions. ' 


CHAPTER I § 2 (») 

Text No. 47. 

“What is left ... a debtor.” In order to determine what 
property is available for p artition provision must first be made 
for tlie personal debts of the father not tainted with immorality.* 

Text No, 52. 

“ If anyone . . . among the rest.” ’ 

Text No. 55. 

“Among them . . . double share.” * 

Text No. 58. 

“If a landed property ... the fourth part, etc.” 


IS ‘ > Mad. H. 0., 77; Subba Ayyar v. Gnnesa, 
IB Mad., and other cases cited in Mayne ; Hindu Law and Uaaye, 9bh ed., 
p. DOl, f.n. (i). ' 


Koduru Venkureddi v, Magunta Venku Reddi, BO Mad. B3B. 
* Gooroo Churn Doss r. Goluekmoney Dosaee, Pulton, 106. 
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la order that the rule may apply certain conditions should be 
fulfilled. These were summed up by the Madras High Court.* 

Text No. 60. 

“ If in a joint family . . . so says Brihaspati.’'* 

Text No. 61. 

“ If one brother . . . even though, eto.” * 

GENERAL 

“ Gains of Science ’ : The observations below apply to all 
texts wherein this expression occurs. 

Regarding the imparlibility of “ Gains of Science ” mentioned 
in the body of texts commencing with No. 68, the matter falls to be 
decided with reference to the Hindu Gains of Learning Act (XXX 
of 1930) and the conflict that existed on the subject need not detain 
us now. The object of the Act is “ to remove doubt and to provide 
a uniform rule,” and under it all gains of learning, whether made 
before ov after the oommencemetit of the Act, constitute the self- 
acquired property of the acquirer. Under the existing rulings the 
term “ science ” was interpreted to mean special as distinguished 
from ordinary learning, and it was held that the gains which were 
the result of special learning imparted at the expense of joint 
family funds were divisible, whereas the gains made by means of 
the latter kind of learning, though imparted in the same way, were 
indivisible. It will suffice to draw attention to two cases only.'* 

Texts Nos. 75 — 79. These texts mention “ gifts of affection ” 
as among impartible property since they are " self-acquired.” On 
the question whether property obtained by gift or bequest from a 
paternal ancestor will bo the absolute property of the donee or 
legatee, or will be ancestral property with reference to his issue, and 
so divisible, there appears to be a great conflict of opinion. The 


* N araganii Acliammagaru v. VenJtalachalapati Nayanivam, 4 Mad., 
260, 25S). WedeniptiiMi not ‘ recovery.’ Visalatchi Animal v. Annasamy Snstry, 
6 Mail. II. C. K., 160; see also Bajaba v. Trimhnlc Vishvmiaih, 34 liom., 106. 
See also, a decree in a suit for possession, not recorery; Bisseastir Chuckerbutly 
V. Seetal Chunder Ghuckerbutty, 9 W. R., 69. 

By the Hindu Gains of Ijcarning Act, XXX of 1930, such gains are the 
separate property of the acquirer, and, therefore, indivisible. 

‘ But See Shamachurn Bundopadhya v. Moheah Chunder Bundopadhya, 
Cal. 8. D. A., 1. 

' Metharam v. Retoaehand, 45 I. A., 41; S. 0., 46 Cal., 666; G-okal Ghand 
T, Hukam Chand-Nath Mai, 48 1, A., 162; B. G.. 2 Lah., 40. 
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authorities are all oolleoted by the Privy Oounoil in Lai Earn Singh 
V. Deputy Gommissioner of Partdbgarh,^ but no attempt has 
been made to reconcile the conflict. Their Lordships postpone 
the consideration of the question by themselves and say that they 
will decide it when the time comes on their own construction of 
the original authorities. 

It has been held, however, that a gift of property made by a 
father on the occasion of the son's marriage is not ancestral 
property in the hands of the son. It comes within the 
words “'gift at nuptials and it is his separate property*. 

Text No. 80.—“ Where a man . . gains of learning'' (Katya- 
yana.) This definition of Katyayana has been held not to be 
exhaustive.’ 

Text No. 83.—“ A cloth, a conveyance . . . declare to be 
impartible.” (Manu.) 

Cf. also, Texts Nos. 91 and 92. 

On this Mayne observes : “ Other matters were originally declared 
to be indivisible from their nature, such as apparel, carriages, riding 
horses, ornaments, dressed food, water, pasture-ground and roads, 
female slaves, houses or gardens, utensils, necessary implements 
of learning or of art, documents evidencing a title to property, 
rights of way, and rights to wells or water.” * {Hindu Law and 
Usage, 9th ed. p. 674.) Where part of the property consists of idols 
and places of worship, which are valuable from their endowments, 
or from the respect attaching to their possessor, the members will 
be decreed to hold them by turns unless they can agree to a joint 
worship.’ In the case of family idols the Bombay High Court 
directed on a partition that the senior member should take posses- 
sion of them and the property appertaining to them, with liberty 
to the other members to have access to them for the purpose of 
worship, ’ 


a Commissioner of Partdbgarh. 60 I. A., 

JOD ; 45 All., 596. 

’ Muddim Gopal v. Ram Buksh, 6 W.li.. 71,73. See also 
CJiundra v. Nohin Chandra, 13 Cal. W.N., 103. 

Dat Joshi, 32 All., 305. See the obaerva- 
tions 01 JsC. Ghosh : Hindu Law^ 3rd ed., 813, 

or water: Govind Annaji v. Trimhak Govind, 36 Bom., 
276. Rights of way : Nathubhai Dhirajram v. Bai Hansgavri, 36 Bom., 379. 

1 1. V. Bakhal Chandra, 67 Cal., 670 ; the question here 

VYW a D The case is important. It follows 

AJwV o. x>, fl). for the translaition of the term yogdkshemarn in the text. 

® Damodardas v. Vttamram, 17 Bom., 271. 
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The summary of indivisible articles mentioned by Mayne 
covers other items mentioned in the following texts. [Of. Texts 

Nos. 100—102] 

Text No. 84. — “ Those by whom. . . in proportion to their 
shares.” 

Mayno observes as follows ; “As property of this sort increased 
in value the strict letter of the texts was explained away .... 
corresponding values to the others.” (Mayne : Hindu Law and 
Usage, 9th ed., p. 674). 

Texts Nos, 100 and 102. — A partition of a dwelling-house will 
be deoreea if insisted on/ but the Court will, if possible, try to 
effect such an arrangement as will leave it entire in the hands of 
one or more coparoeneis. “ 

Text No. 96. — “If the father . . . self-Jicquired property.” 
(Manu.) 

Text No. 97. — “ If anyone . . . acquired by learning.” (Yajna- 
valkya.) 

“ Property unjustly detained which could not be recovered 
before ” is the import of Manu in this text. In other words, the 
property must have passed into the possession of strangers, and be, 
held by them adversely to the family. It must be an actual 
recovery of possession, and not merely the obtaining of a decree 
for possession.® 

As to the result of such a recovery, there seems to be a 
conflict in the Mitakshard. (See Mayne : Hindu Law and Usage, 
9th ed., §287). 

Section 3 

Pebsons Not Estitled to Inhebit 

Text No. 108.—“ Eunuchs and outcastes .... entitled to 
inheritance.” 

‘ HiModhur r. liamnautli, Marsb, 85. 

* Itajcoomaree v. Gopal, 3 Gal., 514. In a later case the Court said : 
“ The principle of partition is that if properl? can bo partitioned without 
destroying the intrinsic value of the whole property or of the shares, such 
partition then ought to he made. If, on the contrary, no partition can be made 
without destroying the intrinsic value then a money compensation should be 
given instead of the share which would fall to a coparcener by partition.” 
Aahanallah v- £ali KinJciir, 10 Oal., 676. 

3 Visalatclii v. Annasamy, 6 Mad. H. 0. R., 150, where certain family 
property was allotted to a member of one branch of the family in virtue of a 
compromise and was subsequently purchased by a member of another branch 
with his own money, it was held that it was the self-acquired property of the 
purchaser, and that his brother who was joint with him was not entitled to 
any interest in it. Bajaba v. Trimbak, 84 Bom., 106. 
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Outoastes are now relieved by Aot XXI of 1850 (Freedom of 
Religion). “ So much of any law or usage now in force within 
the territories of the East India Company as infliots on any person 
forfeiture of rights or property, or may be held in any way to 
impair or affect any right of inheritance, by reason of his or her 
renouncing, or having been excluded from the communion of any 
religion, or being deprived of caste, shall cease to be enforced as 
law.” The effect of this section is that degradation or exclusion 
from caste, from whatever cause it may arise, is absolutely im- 
material in all cases where, except for the Act, it would have 
debarred a person from enforcing or exercising a right.* Tlie 
question whether the change of religion of one coparcener before 
the Aot of 1850 had the effect of vesting the whole estate in the 
other was decided in a case before the Judicial Committee. Their 
Lordships held that under Regulation VII of 1832, §9, the principle 
of which was extended by Aot XXI of 1850, on that coparcener’s 
abandonment of Hinduism, the other did not acquire any enforce- 
able right to the convert’s share in the joint property. They 
declared that the legislature had virtually set aside the provisions of 
Hindu law which penalised renunciation of religion or exclusion 
from caste." The Aot only protects the actual person who either 
renounces his religion, or has been excluded from the communion 
of any religion, or has been deprived of caste. Consequently, where 
the property of a Muhammedan converted from Hinduism has passed 
according to the Muhammedan law to his descendants, Hindu 
collaterals cannot claim by virtue of the Act to succeed under 
Hindu law, " 

The texts mention certain physical and mental defects as 
grounds for exclusion. Under the Hindu Inheritance (Removal of 
Disabilities) Aot, (No, X of 1928), no person, other than a person 
who is and has been from birth a lunatic or idiot, is excluded 
from inheritance or from any right or share in joint family 
property by reason only of any disease, deformity, or physical 
or mental defect. The Aot came into force on September 20, 
1928, and it is not retrospective. The Act does not apply to 
any person governed by the Dayabhaga School of Hindu law. 
As exclusion from inheritance or partition the only disquali- 

J Bhujjun V. Gya, 2 N.-W.P., 446; Honamma v. Timannahhal, 
1 Bom., 659. 

* Khunnilal v. Gohind, 38 I. A., 87 ; 8.C. 33 All., 366. 

’ Mitar Sen Singh v. Maqiul Haaan Khan, 67 I. A., 313. 



APPENDIX 641 

fioations that will matter now are congenital lunacy and congenital 
idiocy. 

It will be seen from Text 109 that to the list of causes for ex- 
clusion Yajnavalkya has added “other incurable diseases.”' 

An interesting question on which the Hindu law is silent is 
wnether a murderer is entitled to succeed to the estate of the per- 
son whom he has murdered. The. question has now been answered 
by the Privy Council, and it has been decided that a murderer is 
disqualified from inheriting on the principles of justice, equity and 
good conscience.’ 

The group of texts commencing with No. 109 et seq. shows that 
except in the case of degradation, the disability is purely personal, 
and does not extend to the legitimate issue of the disqualified 
person. Their adopted sons will be in no better position as regards 
ancestral property than themselves, and only entitled, to main- 
tenance out of it. The Bombay High Court holds that the exclusion 
of a murderer is only personal under the Hindu law, and accordingly 
the widow of the murderer should be allowed to inherit the property 
which the murderer himself was disqualified from inheriting.* But 
a diflferent view has been taken in Lahore where it has been held 
that a murderer cannot be regarded as a fresh stock of descent ; he 
must be regarded as not existing when the succession opens on 
the death of his viotim. Accordingly it has been held that not 
only is the murderer excluded from inheritance, but also his son or 
any other person claiming heirship through him.* 

Text No. 118.- “ Those who have entered other life-stages 
. . . have to be supported.” (Vashistha.) 

The rule herein applies only to members of the twice-born 
classes and not to Sudros unless some usage or custom to the 
contrary is proved. ’ 


’ Kayarohana v. Subbaraya, 38 Mad., 260. (What kind of leprosy 
would debar a person.) 

* Kenchavti v. Girimallappa . 61 I, A., 3C8 ; S.C. 48 Bom., 669, 

” Oangu v. Chandrabhagabai, 33 Bom., 276. 

* Jind Kaur v. Indar Singh, 8 Lah., 103. See also Kenohava v. Qirimal- 
lappa, 61 I. A , 368; S. C. 48 Bora , 669 (sister excluded). 

* Sobhaddi Lai v. Oobind Singh, 46 All., 616. 

F. 81 



CHAPTER II 

Section 1. 

Equaij Rights of Fatheb and Son ovee Ancesthal Phopebtt 

Text No. 1. — “ The land .... equal, etc.”' 

P. 122. Text No. 11.— “Even a single coparcener .... 
religious purposes. ” 

In the gloss of the Mitakshara on this text the Sanskrit 
expression that occurs is {Avashyam 

Kartavyeshu PHrisraddhadisJiu). This expression has been sub- 
jected to judicial criticism. As regards the term {Adt), the 
like — at the end of the above expression, Muttusami Ayyar, J., 
observes ; “ The phrase ‘ the like ’ in para. 29, both according to 
Hindu law and the rule of construction, refers to annual Sraddhas, 
the ceremony of Upanayanam in the case of minors in the three 
higher classes, and of marriage in the case of girls belonging to 
those classes before they attain their puberty, and in short to such 
ceremonies as, if unperformed, would entail a forfeiture of caste or 
status, eto.”“ It was held, in a later case, that that expression 
oould not be extended to the marriage of males.’' This inter- 
pretation was dissented from in a still later case,* where it was 
observed that “ the word ‘ Adi ’ which is translated ‘ or the like ’ 
means ‘ beginning with ’ and merely indicates that the father’s 
ceremony which is named is one out of a group of ceremonies. 
There is no implication that forfeiture of caste is a consequence 
of a failure to perform the obsequies and that a similar consequence 
flows from a failure to perform other ceremonies which are grouped 
together with the obsequies of the father,” 

The expression “ for the sake of the family, ” has been 

noticed and explained by the Allahabad High Court. According 
to the judges of that Court the expression would be “better trans- 
lated ‘ for purposes of the members of the family.’ ”® 

P. 123. Text No. 13.—“ If a son .... with them.” 

' For a learned discussion of this and other passages in this connexion, 
see Apaji y. Pamchandra, 16 Bom., 29, {Per Trlamo, J.) 

* Ponnappa Pillai r. Pappuvayyangar, 4 Mad,, 1, 17. 

“ Govindarazulu v. Devardbhotla, 27 Mad., 206, 209. 

* Kameatcara Sastrt v. Veeraeharlu,' Mad., 422, at 434, 435. Cf. 
Sundrahai r. Shivnarayana, 32 Bom., 81, 89. 

* Inspector Singh v, Kharak Siiigh, 60 All., 776, 781. 
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The rule in this text has been adopted in the decisions. ' Gf. 

Text No. 44 at p. 157. 

P. 125. Text No. 14. — “ (A) If a son .... inoome and 
expenditure.”* 

P. 136. Text No. 26. — ‘‘ If he makes .... or by the father-in- 
law.’” 

The expression ” wife ” in relation to “sons” includes their 
step-mother.* 

In the comment of the Mitakshara, viz., “ In oases where 
Stridhana ha.i been given to the wife, half-a-share shall be allotted 
to her,” half-a-share has been explained as meaning “ so much as 
with what had been before given as separate property (Stridhana) 
will make it equal to a sou’s share.”® 

P. 273. Text No. 199. — “ The adopted son .... the funeral 
offerings cease.” 

The result of adoption has been spoken of as the transfer of 
the adopted son out of his natural family into the adopting family, 
so far as regards all rights of inheritance and the duties and 
obligations connected therewith. Whether this is tantamount to 
civil death in the family of birth and re-birth of the boy in the 
family of adoption is an unsettled question. The Madras High 
Court has refused to accept the doctrine that adoption operates as 
civil death." The High Court of Bombay, on the other hand, has 
declined to accept this view as correct.’ The Calcutta High 
Court is in agreement with the High Court of Madras following a 
previous deoisiori of theirs." The effect of these views would be 
that according to the Madras and the Calcutta High Courts, adop- 
tion would not divest any property that had vested in the adopted 
son previous to the adoption ; while according to the Bombay High 
Court the result would bo that where property had vested in a 

' Kalidaa v. Krishan, 3 Beng. L. B., 103, 118—21 (F. B.); Nauial Singh 
V. Bhagwan Singh, 4 All., 427. 

’ Krishna v. Sami, 9 Mad., 64, 71. 

* Partap Singh v. Dalip Singh, 62 All., 596. 

* Ibid; Hoshanna v. Devanna, 48 Bom., 468. 

‘ Jodoonath Bey Sircar t. Brojonath Bey Sircar, 12 Bang. L. B., 385. 
Of, also Kishori Mohun G-hoae v. Moni Mohun G-hose, 12 Oal., 166. 

* Sri Rajah Venkata Narasimha Appa Row v. Sri Rajah Rangayya 
Appa lioic, 29 Mad., 437. 

’ Battatraya Sakharam v, Govind Sambkaji, 40 Bom., 429. 

® Behari Lai Laha v. Kailas Chunder Laha, 1 0. W. N., 131; 
Shyamaeharan Chattopadhyaya v. Sricharan, Chaltopadhyaya, 66 Gal., 
1185 {Bayabhaga cases). 
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person as the heir to his father, and suoh person was subsequently 
adopted into another family, he would lose by adoption his rights 
in that property. 

P. 275. Text No. 200. — “If after the taking ... in auspicious 
acts.” 

P. 276. Text No. 201. — “On the birth of the legitimate 
son . . . receive only food and clothing.” 

The above two texts state that where a son is born after 
adoption to the adoptive father, the adopted son takes — 

(II in Bengal, one-third of the adoptive father’s estate ; i.e., 
one-half of what a legitimate son would take ; 

(2) in Benares, one-fourth of the estate ; i.e., one-third of what 
a legitimate son would take. 

The Calcutta High Court has taken this view. ' But in the 
case of Sudras, in Madras and Bengal, an adopted son shares 
equally on partition with an after-born natural son.® 

P. 294. Text No. 219. — “The son born to a Sudra 

daughter’s sons.” 

The above text was interpreted by the Privy Council in 
Kamulammal v. Visvanathaswaiui,^ to mean that an illegiti- 
mate son takes one-half of what he would have taken if he 
were legitimate, that is to say, the illegitimate son takes one- 
fourth, and the legitimate son takes three-fourths. If there be 
no widow, daughter or daughter’s son, the illegitimate son takes 
the whole estate.* An adopted son stands on the same footing 
as a legitimate son.* The legitimate son and the illegitimate 
son inherit their father’s property as coparceners with a right 
of survivorship.'^ The illegitimate son of a Sudra inherits 
only to his father ; he has no claim to inherit to collaterals.' 

P. 314. Text No. 241. — “ Whether a Brabmana .. . Sudra 
wife.” 

Marriage between a Brahmana male and Sudra female is 
called (in Bombay) anuloma marriage and is valid, and a son 

' Birihadra Rath v. Kalpataru, I G. Ij. .7., 388. 

* PerraZu v. Suhharayadw, 48 I. A., 280; 3. 0. 44 Mad., 666. 

* 60 I. A.. 32; S.0. 46 Mad., 167. 

* Saraswuti v. Mannu, 3 All., 134. 

“ Maharaja of Kolhapvr -y. iSuntiaram, 48 Mud., I. 

* Jogendro v. Nityanand, 17 I. A., 128 ; S.O. 18 Cal., 161. 

’ Shome Shankar \. Sajesar,2l All., 99; Ayiswaryanandaji v. Sivaji, 
49 Mad., 116; Raj Fateh Singh v. Baldeo Singh, 3 Duck., 418. 
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born of suoh marriage is legitimate. He is entitled to one-tenth 
share in the estate of his father. ‘ 

P. 317. Text No. 242. — “If a son . . . suoh is the settled law.” 

With reference to this text, the first question that arises is 
as to the nature of the connexion out of which the illegitimate 
son contemplated by it must issue. Is the text to be taken literally, 
as denoting that the mother must be the slave of the father, or 
does it denote a son born from a concubine, or the offspring of a 
merely temporary intercourse ? On this point there was a direct 
conflict of authority between the Calcutta High Court and the 
other High Courts. The controversy has, however, been finally 
laid to rest by the Pull Bench of the Calcutta High Court,* and 
the law is now uniform tliroughout India. 

II. [3 (h)] 

Miscellaneods Rules Regaeding Sons’ Inhebitance 

P. 347. Text No. 288. — “If a son is born . , , shstre it with 
them.” 

P. 349. Text No, 289.- Those who have . . . partition.” 

For a discussion of these texts concerning the rights of sons born 
after partition, see Maynet Hindu Law, 9th ed„ 682-83 (§472). 

II. O [3 (i)] 

Paethion Among Sons With Peeeeeential Shares 

The principle of Hindu law is equality of division, but this 
was formerly subject to many exceptions, which have almost, if 
not altogether, disappeared. One of these exceptions was in 
favour of the eldest son, who was originally entitled to a special 
share on partition, either a tenth or a twentieth in excess of the 
others, or some special chattel, or an extra portion of the flocks.® 
The invariable rule at present as between brothers or other 
relations is one of absolute equality, except where a special 
family custom to the contrary is made out ;* and this rule applies 
whether the partition is made by the father, or after his death. 

* Natha Nathuram v. Mehta Ghotalal, 55 Bom., 1. 

* Rajaninath Das v. Nitai Chandra Dey^ 48 Gal., 643 (P.B.) ; Mayne : 
Hindu Law (9bh ed.), pp. 800-804 (§§ 547 — 649). 

’ Mayne : Hindu haw, 9th ed., p. 703 (§ 488). 

< Shea Buksk v. Ruiteh, 2 S.D.A., 286 (340) ; 2 W. MacN., 16. 

' Lakahmany. Rqmchandra, 1 Bom., 581, 
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II. (3) (f) 

Shabes fob Sistebs. 

P. 383. Text No. 328.—“ Of their own .... would become 
degraded.” 

P. 389. Text No. 332.— “Those brothers .... the fourth 
part of their share.” 

These texts have been fully discussed by the Calcutta High 
Court, and, basing their view on them, the judges have held that “ it 
is competent to a Hindu widow governed by the Mitakshara law 
to make a valid gift of a reasonable portion of the immovable 
property of her husband to her daughter on the occasion of the 
daughter’s gowna ceremony (at which the marriage of the daughter 
is completed and consummated) ; and such a gift is binding on 
the reversionary heirs. 

P. 394. IL (3) (sr) 

Sacbahental Rites of Bbothebs and Sistebs 

As to the meaning of initiation in the oase of males and females, 
the undermentioned oases may be referred to.® 

P. 398. II. (3) (h) 

Claims of T?ifb 

Text No. 345.—“ When sons are . . . their mother® shall receive 
an equal share.” 

II. (4) 

Page 404. Text No. 353.—“ If one who ... he is said to be 
re-united.” 

The commentators are not unanimous in their interpretation 
of this text, for while the Mitakshara, the Dayahhaga, and the 
Smriti Ghandrika hold that the enumeration of persons with whom 
re-union may take place is exhaustive* the Vivada Chintamani 


Churaman y. Gopi Sahu, 37 Oal., I, . 'followed in Jowala Ram v' 
Sarikishen, 6 Lab., 70 and Udai Dot v. AmSika Praaad, 2 Luck., 412. 

* Churaman v. Gopi Sahu, ubi sup . ; Sundrabai v. Shivnarayana, 
32 Bom., 81, 86, 87—96; Gopalakriahnan v. Venkatanarasa, 37 Mad., 2731 

® For a discussion as to the persons indicated by tbe word mother. See 
Mari V. Chinnammal, 8 Mad., 107, 116, 118, 121 ef sej. 

* Basanta Kumar v. Jogendra Nath, 33 Oal., 371. 
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and the Mayukha are of opinion that the enumeration is merely 
illustrative, and that a person may re-unite with any relation who 
was a party to the original partition.' 

Page 409. Text No. 358.— “If ooparoeners . . . there is no 
primogeniture. ” 

Page 411. Text No. 359. — “ If the eldest . . . consanguineous 
sisters.'^ 

Page 415. Text No. 360 —“(A) If a re-united . . . uterine 
brother.” 

Page 421. Text No. 361. — “Even though . . . another mother.” 

These texts have been discussed at length by Mayne.® 

It has been held in Madras that persons who are parties to a 
registered deed of partition may re-unite by an oral agreement.* 

Decisions on this topic are scanty. They are collected in Mayne 
as noted below. 


* Laleshmihai t. Ganpat Moroba, 4 Bom. H.O. (O.O.J.). IBO, 166. 
’ Mayne : Hindu Law, 9th ed., pp. 861 — 66 (§§686—587). 

° Mahalakshmatnma v. Suryanarayana, 61 Mad., 077. 



, CHAPTER III 

Section 1 

SfivSHAL Heibs Mentioned Togethbb 

The enumeration and classification ot heirs given by Yajna- 
valkya (p. 435, Text No. 2) form the basis of the Hindu law of 
inheritance. . The texts do not give an exhaustive enumeration of 
heirs. They merely declare the different' classes of heirs who are 
entitled to succeed, and determine their order of succession. Each 
preceding class of heirs must be thoroughly exhausted before we 
come to the heira of the next class. The. first class of heirs is the 
‘sons,’ and the last, ‘fellow-students.’ The king, the ultimus Jioere 
of Hindu law, is not mentioned as an heir by Yajnavalkya. 'We have 
thus ten classes of heirs 

1. Sons. 

2. Widows. 

3. Daughters, including their sons. 

4. Parents. 

6. Brothers. 

6. Sons of brothers. 

7. Qotrajas. 

8. Bandhus. 

9. Pupils. 

10. Fellow-students. 

A whole treatise might be written on this subjeot. In an 
appendix of this kind we must content ourselves with noting a 
few only of the points of special interest. 

As to widows. — 

(*) Unchastity. — An unchaste widow is not entitled to inherit 
to her husband. But once the husband’s estate has vested in her, 
(which can only happen if she was chaste at the time of her hus- 
band’s deathj, it will not be divested by unchastity suhseguent to 
her husband’s death. ' 

(ft) Be-marriage.—Tbe Hindu Widows’ Re-marriage Act, 1856, 
regulates the law as to succession to husband’s estate. The Act 

> Uoniram v. Keri Kolitani, 7 I. A., 116; 6 Col., 776; Sellam v. 
Chinnammal, 24 Mad., 441 ; Gattgaihary. yellu, 36 Bom., 138. 
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may be referred to. A question of some importance arises in the 
case of a widow who has ceased to be a Hindu before her remarri- 
age, e.ff., by conversion to the Muslim faith. Does she forfeit her 
rights to her husband’s property? There is a' conflict on this point. 
The Calcutta,* Madras,* and Patna’ High Courts answer in the 
affirmative. The Allahabad High Court answers in the negative.* 
There is also a conflict on the point whether a widow who Is 
entitled to re-marry by the custom of the caste to which she belongs, 
forfeits her interest in her husband’s estate by re-marriage. Ac- 
cording to the Allahabad High Court’ [followed by the Oudh Chief 
Court"], NO ; according to the other High Courts, yes.’ 

As to daughters . — 

(*) Daughters do not inherit until all the widows are dead. 
As between daughters, the inheritance goes, first, to the unmarried 
daughters [of. p. 483, Texts Nos. 63, 64; p. 484, Text No. 66], next, 
to daughters who are married and “ unprovided for,” that is, 
indigent [of. Chap. Ill, p. 484, Text No. 66], and, lastly, to daughters 
who are married and are “enriched,” that is, possessed of 
means. 

(n) Unohastity of a daughter is no ground for exclusion from 
inheritance,” except that where there is an unmarried daughter who 
is a prostitute and a married daughter who is chaste, the latter 
succeeds in preference to the former.*” Under the Mitahshara 
law, a widow is the only female who is excluded from inheritance 
by reason of unchastity. ’ * 

Daughteb’s son.— F or the historical reason assigned for the 
favour shown to the daughter's son in the list of heirs, see Mayne. * * 

' Matungini v. Ram Button, 19 Cal., 239. 

* Vitta r. Chatakondu, 41 Mad., 1078. 

’ Mussammat Suraj v. Altar, 1 Pat., 706. 

* Abdul Aeiz v. Nirma, 36 All., 466. 

“ Mangat v. Bharto, 49 All., 203. 

° Ramlal v. Musammat Jwala, 3 buck., 610. 

' Vitliu V. G-ovinda, 22 Bom., 321', Basid v. Ram Suritn. 22 Cal., 689; 
Murtigayi v. Viramakali, 1 Mad., 226 ; iSaro; v. Attar, 1 Pat., IW; Santala v. 
Badastcari, 60 Cal., 727. 

• Manki v. Kundan, 47 All., 403 

• Advyapa v. Budrava, 4 Bom., 104 ; Kojiyada v. Lakahmi, Mad., 
149, 166. 

Tara v. Krishna, 31, Bom., 495. 

" Vedamnial T. Vedanayaga,3l Mad., 100. 

Hindu Law, 9fch ed.. p.823 (§663). A\ao Karuppai Naehiar v. Sankara 
Narayanan, 27 Mad., 300, 311. 

F. 82 
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As to 'when his right .aoorues and the nature of the estate 
taken by him, see Mayno. ' 

Paeents. — The line of descent from the owner being now 
exhausted the next to inherit are his parents. And here, for the 
first time, there is a variance between the different schools of law 
as to the order in which they take. For a discussion of this, see 
Mayne.* It is now settled that, according to the Mitakshara law 
and the systems following it, the mother has precedence over the 
father on the ground of propinquity which is the governing prin- 
ciple under those systems. According to the Muyukha law the 
father succeeds before the mother ; and the Daynbhaga also gives 
him precedence. A step-mother does not succeed to her step- 
son,® except in the Bombay Presidency, where she is held 
entitled to inherit as a sagoira sapinda. * 

BaOTHEHS. — Next to parents come brothers. There are texts 
showing that brothers were preferred to parents, but the principle 
of propinquity in this, as in other oases, turned the scale. Among 
brothers, those ofthe lohole blood succeed before those of the half- 
hlood.‘ The half-brothers referred to are sons of the same father 
by a different mother. Sons of the some mother by a different father 
are not entitled to succeed as “brothers.”® According to the 
Mayiikha, brothers of the half-blood share with the father’s father.’ 

Nephews. — In default of all brothers of the whole or half blood, 
the sons of brothers, or nephews, succeed. According to the 
Benares and Bengal Schools, no nephew can succeed as long as 
there is any brother capable of taking, the rule being universal 
that except in the case of a man’s own male issue, the nearer 
sapinda alwmys excludes the more remote.® There is the same 
order of precedence between sons of brothers of whole and of half 
blood as prevails between brothers." The rule of succession as 

^ Sindu Law. 9th ed., pp. 826 ^28 (§§ 663 — 604) and cases discussed 
therein. 

‘ 'Hindu Lato, 9th ed., p. 829. (§ 666). 

’ TnAatcfai v. Gatja Perahnd, 37 Oal., 214 ; Seethai v. Nachiar, 

37 Mad., 286. 

' Russoohai v. Zoolekhaiai, 19 Bom., 707. 

an A 11 ' Singh v. Thakur Durga Singh, 37 I. A., 191 ; S. C. 

38 Ali.t 363. 

* Ekoba V. Kashiram, 46 Bom., 716. 

’ Chap. I., Sec. 8, Para. 20. 

® Prithee v. The Court of Warde, 23 W. R., 272. 

® Kylash v. Gooroo, 3 W. R., 43, affirmed 6 W. R., 93. 
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far as the brother’s son is clear and definite, and the brother’s son 
succeeds before the brother’s son’s son. * There was a conflict of 
opinion as to the order of succession after the brother’s son. The 
conflict has now been laid to rest by the Privy Council.® The 
compact series of heir.s” under the Mitahshara as interpreted by 
the Privy Council ends with the brother's son's son instead of the 
brother’s son. The Madras High Court took the view that the 
word putra meant only the brother’s son, including only two 
degrees of descendants of the ancestor from whom they 
sprung.® 

A reference to the table of heirs will show that the gotrajas 
(gentiles) and handhus (cognates) belong respectively to the 
seventh .and eighth classes of heirs. According to the Mitahshara 
\l\iq gotrajas exclude the handhus in conformity with the text of 
Yajnavalkya, viz., — “On failure of the first among these the next 
in order is indeed heir to the estate of one who departed for heaven 
leaving no putra or male issue.” (II, Id-o). Who are the gotrajas ? 
The Mitahshara says: '‘Gotrajas are the paternal grandmother, 
sapindas and samanodahas.” Vijnaneswara next defines the 
saptndaa and samanodahas relying on the text of Manu or Vrihat 
Manu. (Gf. Ch. Ill, Texts Nos. 112,113 at pp. 507, 509.) 

As will appear from these texts “ the relation of the sapfwdas 
ceases with the seventh person, and that of samanodahas extends 
to the fourteenth degree, or, us some affirm, it reaches as far as 
the memory of birth and namo extends.” Vijnaneswara adds that 
‘‘ the samawodfi/cas must be understood to reach to seven degrees 
beyond the kindred known as sapindas ; or else, as far as the 
limits of knowledge as to birth and name extend.” Coming to 
precedence among them the order is like this : On the exhaus- 
tion of the male descendants in the line of the owner's father, a 
similar course is adopted with regard to the line of his grandfather 
and great-grandfather. In each case, according to the Mitdk- 
shara, the grandmother and great-grandmother take before the 
grandfalher and great-grandfather. Then come their issue to 
the third degree inclusive. In those more distant relationships 
the High Court of Bombay holds that there is no preference of the 
whole blood over half-blood, in oases governed by the Mitahshara 

* Sher Singh v. Basdeo Singh, 60 All., 904. 

* Buddha Singh v- Baltu Singh, 42 I. A., 208; S.0.37 All., 604. 

''' Chinnasami v. Kunju, I. L. R., 35 Mad., 152, 
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and the Mayukha . ' A Full Bench of the Allahabad High Court 
has arrived at an opposite conclusion, * and the High Courts of 
Bengal * and Madras * are in agreement with it. 

The above order exhausts all the gotraja sapindas of the 
nearest class. Then fellow the satnanodakas, the nearer line 
excluding the more remote, and a nearer kinsman in one 
line excluding a remoter kinsman in the same line.' 

On failure of sapindas and satnanodakas, but not until then, 
the inheritance passes to handhus.^ 

Certain relations have been expressly mentioned as bandhus, 
but this enumeration is illustrative and not exhaustive.’ The 
rules for determining who are heritable bandhus have also been laid 
down.' The following oases, too, are important.* 


Section 8. 

Othee Heihs : The King, Etc. 

Page 513. Text No. 119.—“ The property ... in the reverse 
order.” 

This text propounds the special rule for succession to the 
property of a hermit, etc., and no one can come under the head of 
hermit, etc., for the purpose of introducing a new rule of inheritance 
unless he has absolutely retired from all earthly interests, and, 
in fact, become dead to the world. In such a case all property 
then vested in him passes to his legal heirs, who succeed to it at 

' Shankar Baji v. Kaahinath, 61 Bora,, 194. 

’ Suba Singh v. Sarafrae, 19 All., 216 ; see Kesri t. Oanga Sahai, 
32 All., 641, affirmed on appeal suinom. (ranon 5aAai T. Aesri, 42 I. A., 177; 
S. 0. 37 All., 646, where it was held that an uncle of the half-blood is entitled to 
priority over the son of an uncle of the whole blood. 

’ Sham Singh v. Kishan Sahai, 6 Cal. Li, J., 190. 

* y achiappa v. Ranga Sami, 28 Mad. L,. J., 1. 

* Sarvadhikari : Hindu Law of Inheritance, p. 687. 

“ Ram Barati v Kanila Prasad, 82 All , 694. 

’ Gridhari Lall v. The Bengal Government, 12 M. I. A., 448. 

* Ram Chandra v. Vinayek, 41 I. A., 290; B. C. 42 Cal., 384. 

* Shib Sahai y. Sarasuati, 37 All., 683; Sio v. Biio, 47 All., 10 ; 
Babu Laly. Nanku Ram, 32 Cal., 339; Keaar Singh v. The Secretary of 
Slate, 49 Mad., 652 ; Gajadhar Lrasad v. Gauri Shankar, 64 All., 698, (P. B.) 
Vedachala v. Subramania, 48 I. A., 349 ; 8.0. 44 Mad., 763 ; Adit Narayan v 
Mahabir, 48 I. A., 88 ; Jotindra Rath v. Nagendra Nath, 68 I. A., 372. 



APPENDIX 


653 


once.' The rule in the text applies only to members of the 
twice-born classes. It does not apply to Sudras unless some usage 
or custom to that effect is proved.* 

Pasres 517 Sqq. Texts Nos. 121 -132. — These texts lay down 
rules relating to succession where there are no relations. These 
heirs are enumerated in the MUakshara.^ Finally, in default of all 
the other heirs, the king takes by escheat, except the property of a 
Brahman, which, it is said, can never fall to the Crown.* The 
direction that the king can never take the estate of a Brahman has 
been overthrown in a case in which the exemption was set up.' 


' Mayne : Sindu Law, Obh. ed., § 590, p. 807. 

* Harish Ohandra v. Atir Mahmud, 40 Oal., 645 ; Somaaundaram v. 
Vaithilinga, 40 Mad.. 846; Sobhaddi v. Oohind, 46 All., 616 ; cf. Sambaaivam 
V. The Secretary of State for India, 44 Mad., 704. 

* Mitahahara, ji., 7, §§ 1—4. 

* Mitakehara, ii., 7, §§ 5, 6; Dayabhaga, yi., 6, § 27. 

' The OoUeetor of Maaulipatam r. Gamly Veneata, 8 M. I. A., 500. 



CHAPTER IV 


Section 1 

Natbbe OB Stbiohana 

Pages 526— 541. Texts Nos. 1 — 17.— After discussing Hiese 
texts Sir Gooroo Dass Banerjee observes as follows : “ None of 
the foregoing texts gives any exact definition of stridhana. They 
enumerate and describe different kinds of stridhana, without 
aiming at any logical classification. Nor is the number of kinds 
definitely settled though it is sometimes said to be sir. Thus 
Katyayana enumerates six kinds, but describes several additional 
sorts. But one thing is clear from an examination of the texts, 
namely, that the term stridhana, is not used in its simple etymo- 
logical sense, but has a technical meaning. ‘If it were otherwise, 
and if by stridhana were meant any property belonging to a 
woman, the enumeration of particular descriptions of property as 
coming under that denomination would be useless. And the last 
text cited from Katyayana (herein Texts Nos. 3 and 4) would go 
expressly to negative such a supposition.” He concludes the 
discussion in these words; ‘‘It may, therefore, be deduced... 
that as a rule, it is only gifts obtained by a woman from her rela- 
tions, and her ornaments and apparel, that constitute her stridhana, 
and that the only sorts of gifts from strangers which come under 
that denomination are, presents before the nuptial fire, and 
(according to some) presents made at the bridal procession. »But 
neither gifts obtained from strangers at any other time, nor her 
acquisition by labour and skill would constitute her stridhana.”^ 
At this point it may not be out of place to refer to the suppletive 
term ‘ adya ’ adopted by the Mitakshara in its reading of the text 
of Yajnaviilkya (Text No. 7 at page 532). In cominonting upon this 
text the Mitakshara in the first portion reproduces the descriptions 
of particular kinds of stridhana, known by definite names, and in 
the second portion expands the word ‘adya' which occurs in 
Yajnavalkya so that in stridhana aret inoliideJ five distinct kinds 

’ Qooroo Daaa Banerjee : Marriage and Stridhana, 6th ed., pp. 326—27. 
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of property of which no mention is made by the early sages, viz , - 
property obtained by — 

(f) inheritance ; 

(t*) purchase; 

(m) partition ; 

{iv) seizure ; 

{v) finding; and then it is expressly said that stridhana, 
conformably to its derivation, means property of any description 
belonging to a woman. And this unlimited sense is deduced from 
the suppletory tei in ‘ adya ’ (‘ and the rest ’) in the text of Yajna- 
valkya.’ Remarking on the definition in the Miiakshara tbe Madras 
High Court says ; “ It is scarcely necessary to say that Vijnanes- 
wara’s statement that stridhanam is not to be understood in a tech- 
nical sense {Mitah., Oh. II, Sec. 11, § 3) was not mere philological 
observation. By laying down that proposition, Vijnaneswara and 
other great commentators who followed him, succeeded in effecting 
a beneficial change in the archaic Sinrili law and placed women 
almost on a fooling of equality with men as regards the capacity 
to hold property.” ° In the Benares school, the Viramitrodaya, 
like the Mitakshara, maintains that whatever is owned by a woman 
is her stridhana.^ In the Bombay school, the leading authorities are 
the Mitakshara and the Vyavahara MayiMia. The latter seems 
to adopt the definition of stridhana, as given in the Mitakshara, 
In treating of succession, however, it draw.s a distinction between 
paribhasika stridhana or stridhana proper, and what is acquired 
by the act of partition and the like.* 1 his would show that the 
Mayukha assigns to the simple term stridhana the same unlimited 
signification that it has in the Mitakshara. bo far as the Madras 
school is concerned the chief authorities are the Smriti Chandrika 
and the Parasara Madhavya in addition to the Mitakshara, 
The Parasara Madhavya agrees with the Mitakshara in many 
respects, but it gives to the suppletory term 'adya’ a limited 
signification, as including property purchased with what is 
given during the bridal procession, etc. ; and it admits upon the 
authority of Katyay ana’s texts that gifts upon condition or 
with a design or from strangers, and gains by mechanical arts, 

* Mitakshara, Oh. II, Sec. 11. 

’ Salemma v. Lutchmuna Reddi, 21 Mod., lOO, 103-4. 

“ Golap Chandra Sarkar's translation, Ch. V, 

* Chap. IV, Sec. 10. 
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(Text No. 25 at p. 546 ; Text No. 23 at p. 544), do not constitute 
stridhana. Referring to the oonOict among the authorities the 
Madras High Court remarks : ** In this state of the authorities, 
when there is not such consensus of opinion among the commen- 
taries prevalent in this part of India as to suggest that the law of 
the Mitakshara on the point was not recognized or was departed 
from, it seems to us to be best to follow the Jifitakshara.’ In the 
Mithila school the tendency seems to be to restrict the signification 
of the term stridhana to the kinds of property enumerated in the 
Smritis. In the Bengal school, the Dayahhaga of Jimiitavahana 
is the leading authority ; ‘‘ unlike the work of Vijnaneswara, from 
which it differs on many important points, tlie Dayahhaga restricts 
the application of the term to certain descriptions of property 
belonging to a woman. Generally speaking, woman’s property has 
two peculiarities attaching to it : — (1) she has absolute power of 
disposal over it, notwithstanding her general want of independ- 
ence ; and (2) it follows a special order of succession. Now, the 
former of these peculiarities does not, according to texts of Katya- 
yana (Text No. 4 at p. 529 ; Text No. 23 at p. 544), attach to every 
sort of property belonging to a woman, and accordingly, to reconcile 
their unlimited literal interpretation of the term stridhana with 
these texts, the Viramitrodaya and the Mayukha expressly affirm 
that a woman’s power of disposal is absolute, not with regard to 
every kind of her stridhana, but only with regard to certain 
kinds of it. Jimutavahana, on the contrary, maintains, that property 
belonging to a woman, in order that it may properly be called 
stridhana, must possess the quality of being alienable by her 
at pleasure.’” 

It may not be out of place here to mention how the definition 
of stridhana as given in the Mitakshara has been modified 
by judicial decisions. Vijnaneswara mentions five recognized 
modes of acquiring property and holds that in each of those oases 
the property so acquired will be stridhana of the acquirer. Even 
at the risk of repetition we shall enumerate them here (1) inherit- 
ance ; (2) purchase; (3) partition; (4) seizure ; and (5) finding. Now, 
as to '(1), the Judicial Committee has held that both under the 
Mitakshara and the Dayahhaga schools a woman takes a limited 

’ Salemma y. Lutehmana Beddi, uii sup. 

* Gooroo Dasa Batter jec : Marriage and Stridhana, 6th ed.. pp., 338-89. 
Of. Shea Shankar v. Dehi Sahai, 30 I. A., 202 ; 8. 0. 26 All., 468. 
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Bstaie by inh^ritanoe, whether from a male/ or from a female/ and 
that on her death it passes not to her heirs but to the heirs of the 
last holder from whom she inherited. In the second class of oases 
the question was whether stridhana of one female inherited by 
another would be the stridhana of the latter. The answer was 
in the negative. The rule is different, however, in Bombay alone, 
where it becomes stridhana when the property is inherited by a 
female who leaves the gotra of the deceased by marriage. (See 
supra). As to, (3, when the share is obtained by a widow on partition 
of the joint family property it has been held that it is not her 
stridhana.^ The rule is the same under the Dayahhaga.* 

The correctness of the decisions of the Privy Council ooncerning 
the property obtained by a female by inheritance from a male, varying 
as they do the simple rule of the Mitakshara, has sometimes been 
questioned by scholars and judges ; but anent this the opinion of 
Sir fiooroo Dass Banerjee, may be usefully studied.* The Privy 
Council relies upon the text of Katyayana (Text No. 22 at p. 543). 
The word “5ITf3T” is translated as “frugally'’ after Colebrooke. 

Page 529. Text No. 4. — “ tVhatever is obtained . . . family 
of her husband.” 

Page 537. Text No. 11. — “Property given . . . property of 
his own.” 

Page 548. Text No. 28. — “During famines ... repay it 
to her.” 

Page 551. Text No. 31. — “ Neither husband .... from the 
Coparceners.” 

These texts formulate rules concerning the rights of a woman 
over her stridhana. With reference to this question Sir Gooroo 
Dass Banerjee observes : “Over certain descriptions of property 
a woman has at all times absolute power of disposal, and over 
certain other descriptions she never has such power ; while regard- 
ing a third class of property her power of disposal is restrained 
during coverture only. Her husband again has, under certain 

’ Sluigtoandeen v. Myna Baee, 11 M. I. A., 487; Thakoor Beyhee v. 
liai Baluk Ram, ll M. 1. A., 139. 

® Sheo Shankar v. Debi Sahai, 30 1. A., 203 ;S. 0.26 All., 468; Sheo 
Partah V. The Allahabad Bank, 30 1. A.. 209; 8.0. 26 k\\., tier, Ram Kali 
V. Gopal Dei, 48 All., e^-,Hakum Chand v. Sital Praaad, 60 All., 232. 

» Debi Mangal Prasad v. Mahadeo Rraaad, 39 I. A., 121 ; 8. G. 
84 All., 284. 

* Shashi Bhusan v. Hari Narain, 48 Cal., 1069. 

® See Marriage and Stridhana, 6th ed., pp. 349 — 61. 

F. 83 
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oiroumstanoes, a qualified right to use all her stridhana, of what- 
ever description.” * 

These restrictions are divisible into two classes depending 
on (*) a woman’s status, and (**) the nature of the property. 

I. As to restrictions depending on status. It may be deduced 
from the above texts that 

(t) During maidenhood, a Hindu female labours under no 
incapacity as regards her power over stridhana, except 
what she may be under by reason of nonage ; 

(n) During coverture, she can dispose of only that kind of 
stridhana which is called saudayika ; 

(in) During widowhood, she can dispose of her stridhana of 
every description at her pleasure, including movable pro- 
perty given by the husband, but not immovable property 
given by him. 

As to case-law on the subject the most important are Bhau 
V. Saghunath^ and Muthukaruppa v. Sellathammal.^ The 
husband can “ take ” the wife’s ” saudayika ” in certain circum- 
stances, as indicated in Text No. 28 at p. 648. This right to take 
is personal to him.* The word ‘‘ take ” does not mean “ physical 
taking.” “ 

II. As to restrictions depending on the nature of the property, 
the subject has been partially touched upon before with reference 
to (a) property inherited by a woman from a male or a female, and 
(6) share of property obtained by a woman on partition of joint 
family property. 

Property obtained by gift or devise from a husband is never at 
her disposal, even after his death. It is her stridhana so far that it 
passes to her heirs, not to his heirs. But, as regards her power of 
alienation, she appears to bo under the same restrictions as those 
that apply to property which she has inherited from a male even 
though the gift is made in terms which create a heritable estate.® 
Page S55. Text No. 37.— "One addicted to ... . deserve 
any property.” 

’ Marriage and Stridhana, 5th ed., p. 872. 

* 30 Bom., 220. 

■ 39 Mad., 298. 

* Tukaram v. Ounaji, 8 Bom. H. 0., 120, 

* Nammalwar v. Thayarammul, 60 Mad., 941, 

* Mayne : Hindu Law, 9bh ed., § 664 at p. 077, 
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Sir Qooroo Dass Banerjee opines that this “ rule laid down by 
Katyayana is too vague to admit of its being enforced as a strict 
rule of law in every case.” * 


Section 2 
IV (b) 

Paetition of Steidhana. 

With reference to the succession to woman’s property, Mayne 
observes: “ The succession to woman’s property is a matter of 
much intricacy, as the lines of succession vary, according as the 
woman was married or unmarried, according as her marriage was 
in an approved or an unapproved form, and according to the mode 
in which the property was obtained. There are also differences 
between the doctrines of the Benares and the Bengal lawyers on 
this head."’ As regards the property of a maiden, the different 
schools do not differ amongst themselves. The only text bearing 
on the subject is one which is variously ascribed to Baudhayana and 
to Narad a. 

Page 588. Text No. 75.—“ The property of a dead maiden 
. . . father.” 

The order of succession is something like this — 

(i) uterine brother ; (ii) mother ; (in) father. 

The text is silent as to the rule of succession to be 
applied in default of the father. The Viramitrodaya supplies 
the omission by laying down : “ In default of the mother and the 
father, it goes to their nearest relations," that is to say, their 
sapindas. The ‘ nearest relations ’ of the parents in this context 
means the sapindas of tho father, for the mother as his wife has 
her individuality merged in him according to the Mitalcshara^ so 
that the sapindas of the father are the sapindas of the mother. 
If there be no sapindas of tho father, the inheritance goes to the 
sapindas of the deceased woman herself. The Bombay High Court 
deduces this rule from the principle that when the specific 

’ Marriage and Stridhana, 6th ed . p. 393. See also, Ganga v. Ghasita, 
1 All., 46; Nogendra-nandini v, Benoy Krishna Beby 30 Cul., 621, 626; Angam- 
mal V. Venkata Reddy, 26 Mad., 609. 

* Hindu jCiOmi, 9th. ed., § 806, p, 977. 
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enumeration stops, the general maxim laid down by the Mitahshara,^ 

' her kinsmen take it if she die without issue,’ must take eGTeot. 
Accordingly it was hold that the father’s mother’s sister was 
entitled to succeed ijj preference to the maternal grandmother of 
the deceased maiden.’ Another question is, whether the term 
father’s sapindas means the direct sapindas of the father, or the 
sapindas of the woman related to her through her father. Ghanda- 
varkar, J., in a learned judgment in which he critically examines 
the relevant texts holds that the father's sapindas, and not those 
of the woman related through her father, are meant.’ The Calcutta 
and Madras High Courts have accepted the principle of the 
Bombay decisions.* In working out the rule thus established, the 
nearness of the sapinda relationship must be determined by the 
particular system of law applicable to the case under consideration, 
always treating the father as the person proximity to whom is to 
be ascertained. 

Devolution of yautaka or property given at the nuptials is 
dealt with next. Compare the following texts : 

Page 567. Text No. 49 — “ The ornaments received , , . also 
other things.” 

Page 568. Text No. 51. — “ The daughters ... (or toilet- 
articles).” 

Gautama adds a further distinction. See 

Page 559. Text No. 42. — “ The sfridhana ... or unsettled.” 

None of the above texts suggest different lines of descent for 
the property referred to. This, for the first time, appears in Manu : 

Page 566. Text No. 48. — “ Whatever may be . . . daughter 
alone.” 

Page 573. Text No. 57.—“ The Anvadheya ... is alive. ” 

“ This seems, ” says Mayne, “ to be the origin of the different 
lines of succession, . . . treated of under the second (yautaka) and 
third (ayautaka) heads. 

Text No. 48 (supra) is taken literally by the authors of 
the Smriti Ghandrika and the Viramitrodaya, as allowing none of 
a \voinan’.s issue except her unmarried daughters to inherit her 

’ ii. 11, § 8. 

* Jangluhaix. JeiAa Appa/i, 32 Bom.. 409. 

* Tukaram v. Ifarayan Ramchandra, 36 Bom., 339 (P. B.) 

* Dwarka Nath v. Sarat Chandra, 39 Cal., 319; Sundaram Pillai 
T. Samasamia Pillai, 4.3 Mad., 32; Kamula v. Bhagirathi, 38 Mad., 46. 

* Hindu Law, 9bh ed., §§ 688-672, pp. 981-990. 
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yautaka. In default of such daughters, they make it pass at onoe 
to the husband, or to the parents, according as the marriage was in 
an approved or an unapproved form. But this literal interpretation 
is rejected by the Benares and the Bengal schools. Yajnavalkya 
lays down the rule of descent as follows : — 

Page 577. Text No. 63. — “ The stridhana to the 

daughter.” 

This rather vague rule is expanded by the Mitakshara[see Notes 
atp. 678]. The order of succession to yautaka in the Benares school 
is stated by Mulla,’ with reference to the expansion of the text as 
given in the Mitakshara. The Madras High Court has accepted the 
Mitakshara as the paramount authority and holds that the rule of 
succession is the same for all kinds of stridhana except sulka. 
The relevant cases are cited in Mayne's Hindu Law, 9th edition, 
§ 669 A, at pages 985-986. The order of succession to yautaka, 
according to the Bengal school is similar but not exactly the same, 
and for the order stated in detail, Mulla may be referred to.’ 

The succession to that property belonging to a married woman 
which may bo denominated ayautaka {i.e., such property as is neither 
her sulka nor her yautaka) is a matter on which there is much 
variance. The relevant texts are : — 

Page 557. Text No. 40.—“ When the mother . . . among 
themselves.” 

Page 573. Text No 57. — " The Anvadheyoi ... is alive.” 

Page 575. Text No. 61.—“ When a woman . . . brother or 
father.” 

Page 574. Text No. 58.— “ All the uterine brothers . . . . 
daughters.” 

Page 560. Text No. 43 “The stridhana ... an honorific 

trifle.” 

Mayne observes “ Vijnaneswara recognizes one line of des- 
cent for the whole of a married woman’s property, except her sulka^ 
viz., that for her yautaka. He explains the text of Manu, not as 
meaning that brothers and sisters take together, but that the 
sisters take first and the brothers afterwards, each class sharing 
equally inter se ; that is, he brings it in as an illustration of the 

• Hindu Late, 7th cd., § 147 (2), pp. 145-6 and oases cited there. 

» Ibid, § 166, pp. 166-7. 

‘ Hindu Law, 9th ed., § 671, pp. 988-9. 
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rule previously stated as to the suooession of daughters before 
sons, and not as an exception to it . . . But the SmrUi Chandrika, 
Viramitrodaya, Vivada Chintamani, Mayukha and Varadrajah, 
all take these texts literally, as prescribing a different course of 
descent for the two sorts of stridhana there specified, vie., gifts sub- 
sequent to marriage, received either from the woman’s own family 
or the family of her husband, and gifts received from her husband. 
These are shared simultaneously and equally by the woman’s sons 
and daughters being unmarried; but according to the Mayukha, the 
married daughters take with the sons in the absence of unmarried 
daughters. Those who are married and grand-daughters, only 
receive a trifle as a mark of respect, and widows are wholly ex- 
cluded. But if there are no unmarried daughters, married daughters 
whose husbands are living, are also allowed by Katyayana to 
share with their own brothers.’ The Mayukha classifies stridhana 
as paribhasi/ca (technical) and aparibhasika (non-technioal). In 
the succession to the former, the female offspring of the woman is 
preferred to the mala ; in the succession to the latter, the males are 
preferred, so that even if there are daughters ‘ the sons and the 
rest, take the non-technioal stridhana,^ 

For the order of succession to ayautaka under the Bengal 
school, see Mayne’s Hindu Law, 9th edition, § 672, pages 080-60, 
It may be useful here also to call attention to the olaesifioation 
of stridhana into three sorts with reference to the rights of sons 
and daughters, according to the Bengal School : — 

(f) The yautaka ; 

(«■) Property given by father; 

(m) All other descriptions of stridhana [ayautaka). ’ 

As to class (n), the order of succession is deduced from the 
following text : — 

Page 568. Text No. 52. — " The property that . . . the child 
of that daughter.” 

For a discussion of the order of succession as regards this 
class of property see Sir Gooroo Dass Banerjee, pp. 483 — 86. 

' Ashahai -7. Haji Tyeb, (Cutohi Memons), 9 Bom., 116, 136, followed in 
Vayaldas v. Savitrihai, 34 Bom., 385. 

^ Manilal v. Bui Rewa, 17 Bom., 768. It has been held that the term 
“ sons and the rest ” means “sons, grand-sona and great grand-Bons.” These 
take not together, but Bucce-SBively in the order specified. Bai Raman v. 
Jagjivandaa, 41 Bom-, 6l8 

° Sir Gooroo Daaa Banerjee : Marriage and Stridhana, 5th ed., p. 473. 



CHAPTER V. 


Miscellaneous Regulations por Deteemining Doubtful 
Points Arising in Connexion with Partitions. 

Page 601. Text No. 6. — “ Among kinsmen . . . settled rule.” 

Page 602. Text No. 7.—“ If a son ... it shall lapse.” 

These texts deal with the right of representation. Under 
Mitakshara law, the right to a share passes by survivorship among 
the remaining coparceners, subject to the rule that where any 
deceased coparcener leaves male issue, they represent the rights 
of their ancestor to a partition. It must always be remembered 
that what passes is not a share as in Bengal, but the right to have 
a share in partition. On this point see Mayne. ‘ 

Page 599. Text No. 4. — “ Once does . . . only onoe." 

Page 609. Text No. 14. — “If a certain . . . their sons.” 

Page 610. Text No. 16. — “If after itis . . . the settled rule.” 

These texts relate to the subject of re-opening a partition.* 


t HinAu Law, 9th ed., §§ 370, 371, 473, at pp. 344, 847, 683 ; Debt Parshad 
V. Thakur Dial, 1 All., 105, 111 sqq, 

* Mayne : Hindu Late, 0th ed., § 493, p. 713 et seq. ; Mulla : Hindu Law^ 
7th. ed., §§ 337, 338, 339, p. 409. 
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Acharya, 320, 321, 436, 614, 516. 

Acquirer, 5, 35, 36, 104, 114, 115, 120, 
146, 147, 332, 429. 

Acquisition, 1, 4, 6, 34, 43, 48, 49, 50, 
61, 69, 65, 67, 159, 160. 

Adhivedana, I'iSS. 

A dhivedanika, 528, 534, 535, 576 

Adhyagni, 626, 627, 528, 533, 534, 559, 
573, 681 

Adhyavahanikam, 527, 528. 

Adhaka, 474. 

Additional portion, 12 

Additional share, 140, 141, 161, 162, 
163. 

Adopted son, (see under son). 

Adoption, 217, 219, 220. 

Adulterer, 98 

After-death rites, (see under rite) 

Age, 306, 326, 327, 358, 367, 368, 369, 
376, 378, 471, 617. 

Agnate, 103, 462, 467, 490, 601, 596, 
621, 622. 

Agneyi, 184. 

Agmhotra, 24, 25, 26, 27, 89, 110, 
172, 179, 324, 464, 606. 

Agriculture, 1, 2, 3, 34, 37, 44, 45, 18, 
49, 50, 56, 94, 112, 120, 121, 159,286, 
341, 342, 607, 616, 633 

Agricultural operations, 606. 

Aitareya BrabrnsQa, 381. 

Amdvdsyd Shrdddha, 607. 

Ambnshlha, 176, 298, 322 

Anaurasa, 177. 

Ancestor, 76, 77, 78, 89, 115, 116, 1.34, 
135, 166, 183, 201, 244, 291, 310, 436, 
461, 492, 507, 508, 618, 634. 

Ancestral fields, 310. 

Ancestral home, 344. 

Ancestral house, 370. 

Ancestral lands, (see under land). 


Ancestral property, (see under property) 

Ancestry, 270. 

Anubandhya, 161, 378. 

Anvadheya, 532, 573, 674, 576, 576. 

Anvddheyakafn, 534, 637, 676. 

Anvaya, 325, 327. 

Apaviddha, 174. 

Apostate, 102. 

Appointed daughter, 171, 173, 174, 175, 
180, 181, 182, 183, 184, 185, 186, 187, 
188, 208, 236, 237, 238, 242, 253, 256, 
268, 260, 261, 2b’, 263, 269, 271, 278, 
279, 280. 281, 289, 291, 292, 293, 294, 
435, 436, 441, 444, 455, 481, 484, 486, 
486, 487, 488, 489, 490, 491, 492, 497, 
664, 586, 587, 588. 

Appointed son, (see under son). 

Appomter, 224 

Appointment, 224, 279, 280, 291, 292, 
293, 438, 439, 468, 587. 

Appropriation, 648, 553. 

Arable land, 479. 

Arthashastra, 463. 

Arsha marriage, (see under marriage). 

Alt, 2, 10, 42, 62, 62, 81, 134, 644, 346. 

Aitisan, 37. 

Aitist, 61, 63 

Asavarua, 278. 

Ashvin, 513, 614, 516. 

Assets, 92, 344, 345, 618. 

Association, 437. 

Asuramamage, (see under marriage) 

Aurasa, 88, 90, 91, 92, 93, 94, 96, 173, 
176, 177, 178, 189, 213, 233, 289, 690, 
591. 

Aurasatava, 178. 

Authorisation, 196, 197, ‘’04, 246, 268, 
269, 282, 283, 286, 288, 289. 

Authorising, 198. 

Avasathya, 627. 

Ayogava, 322 
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Bandhava, 462, 604, 606, 609, 611, 612, 
676, 677, 622. 

BandJm, 435, 436, 442, 444, 445, 447, 
448, 455, 493, 610, 512, 537, 576, 697, 
598. 

Banishment, 554. 

Bea.sts of burden, 331. 

Begetting, 350. 

Begotten son, (see under son). 

Bell-metal, 377. 

Benares, 513. 

Benefactions, 67. 

Beneficiary, 264. 

Benefit, 5, 46, 48, 365, 452, 468, 498, 
605, 506, 516, 576, 605. 

Betrothal, 197, 199, 200, 210, 588, 589, 
593. 

Betrother, 693. 

Bhdgavata, 382. 

Bhartrdaya, 530, 531, 536. 

Birth, 6, 17, 18, 21, 27, 85, 92, 102, 110, 
111, 112, 114, 116, 130, 161, 168, 172, 
236, 249, 285, 286, 306, 333, 841, 351, 
854. 368, 372, 376, 380, 381, 418, 509, 
600. 

Black grains, 314. 

Black metal, 314. 

Body-born son, (tee under son). 

Born of the remarried woman, (see 
under son). 

Bone, 529. 

Bought son, (see under son). 

Boundaries, 30. 

Brahmacharl, 613. 

Brahmyajna, 621. 

Brahmamaniage, (see under marriage) 

Brahma Furana, 207. 

Bravery, 34, 35, 36, 41, 42, 57, 332, 
613, 614. 

Bribe, 541. 

Brother hermit, 613, 516, 5 16. 

Business transactions, 406, 

Cake, (see under Funeral). 

Cake offerings, 448, 511. 

Capital, 607. 

Caste, 253, 273, 276, 277, 278, 279, 181, 
283, 289, 296, 297, 298, 299, 300, 301, 


302, 305, 307, 308, 309, 310, 313, 314, 
316, 316, 818, 319, 320, 322, 333, 336, 
340, 349, 354, 364, 365, 376, 380, 381, 
382, 383, 384, 386, 386, 388, 390, 391, 
400, 401, 406, 414, 431, 485, 437, 441, 
443, 444, 445, 446, 449, 460, 461, 462, 
459, 471, 480, 483, 484, 485, 486, 489, 
495, 508, 520, 521, 568, 568, 569, 670, 
571, 618. 

Cast off son, (see under son). 

Cattle, 33, 65, 82, 108, 831. 

Cattle-tending, 3, 106. 

Chdnddla, 322. 

Chdndrdyana, 478. 

Charitable acts, 477. 

Charity, 439, 462, 467, 476. 

Chastity, 429, 466. 

Chattel, 857, 358, 360. 

Chariot-driving, 3. 

Chhandogo, 381, 382. 

Child-bearing, 15, 19, 20, 111. 

Child-bearing age, 32.3, 326, 327, 328, 
329, 330, 832, 350. 

Chudakarana, 220. 

Claims, 417. 

Claimant, 387, 602. 

Co-adjutor, 614. 

Cognate, 436, 442, 462, 501, 506, 596, 
621, 622. 

Collateral, 319. 

Commendatory declaration, (see under 
Declaration). 

Compensation, 403. 

Consanguinous,.4ll, 414, 500, 602. 

Concealment, 33, 482. 

Consecrated fire, (see under fire). 

Consent, 30, 39, 40, 73, 76, 77, 78, 111, 
115, 117, 118, 119, 121, 122, 130, 131, 
138, 143, 150, 151, 162, 214, 218, 226, 
280, 434, 497, 637, 638, 540, 647, 561, 
606, 607, 619, 620, 624, 625, 627, 631. 

Conception, 850, 352, 381, 382. 

Concern, 169. 

Conquest, 1, 3, 

Coparcener, 8, 9, 24, 26, 28, 29, 30, 31, 

34, 35, 36. 37, 38, 39, 40, 41, 43, 44, 

46, 48, 60, 51, 62, 63, 64, 66, 67, 62, 

66, 66, 67, 68, 69, 70, 73, 76, 77, 78, 
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79, 80, 81, 112, 118, 114, 117, 118, 
119, 120. 121, 122, 163, 165, 15P. 164, 
216, 285, 331, 341, 342, 379, 404, 405, 
406, 408, 409, 410, 411, 412, 414, 415, 
416, 417, 418, 419, 420, 421, 422, 423, 
424, 425, 427, 428, 429, 430, 431, 432, 
433, 439, 463, 454, 455, 456, 457, 464, 
465, 466, 467, 468, 473, 474, 483, 502, 
503, 510, 625, 546, 550, 551, 596, 597, 
598, 599, 607, 608, 609, 610, 611, 614, 
615, 618, 619, 620, 621, 622, 623, 625, 
627, 629, 630, 631, 632, 633. 

Co-religionist, 513. 

Co-residence, 354, 405, 410, 6iil. 

Co-resident, 450, 464. 

Corporation, 30. 

Co-sharer, 66, 74, 343. 

Cow-Billing, 378. 

Craft, 10, 545. 

Creditor, 30, 39, 106, 345, 346, 549, 550, 
605, 624. 

Crime, 413, 631 

Cultivation, 165, 318, 319. 

Daiva marriage, (see under marriage). 

Daivikl kriya, 634. 

Dancers. , 37, 460. 

Dattaka, 174, 213, 214, 215, 216, 217, 

220 . 

Daya, 1, 2, 6, 7, 385. 

Dayabhaga, 396. 

Dayada, 254, 255, 256. 

Dayadi, 524. 

Death, 7, 10, 11, 13, 14, 15, 16, 17, 

18. 19, 20, 21, 24, 25, 26, 37, 38, 

62, 70, 71, 79, 80, 81, 95, 96, 112, 

115, 126, 128, 129, 132, 136, 138, 

139, 149, 161, 162, 153, 167, i74, 

186, 231, 237, 248, 251, 275, 310, 

316, 317, 32(1, 323, 324, 326, 326, 328, 
329, 334, 835, 339, 347, 348, 351, 354, 
366, 376, 388, 389, 395, 398, 401, 402, 
414, 416, 417, 429, 431, 439, 440, 453, 
455, 460, 461, 467, 476, 477, 495, 496, 
498, 521, 522, 529, 530, 531, 642, 543, 
544, 646, 547, 550, 555, 559, 566, 674, 
576, 682, 684, 687, 692. 

Death-rites, (see under rites). 


Debate, 61. 

Debt, 31, 32, 38, 39, 46, 46, 67, 68, 70, 
76, 106, 120, 126, 168, 172, 244, 324. 
325, 326, 327, 333, 335, 336, 337, 344, 
345, 346, 351, 354, 365, .873, 480, 647, 
558, 561, 662, 563, 679, 600, 606, 614. 
Debt bond, 70. 

Debtor, 32, 38, 70. 346, 648, 624. 

Deceit, 611. 

Declaration, 387, 439, 441, 456, 462, 

543, 562, 627, 628, 629. 

,, — Commendatory, 380, 681. 
Deed-of-gift, 630. 

Deed of partition, 624. 

Defendant, 62. 

Deity, 26, 74, 81, 361, 370, 475, 621. 
Delivery, 335, 341, 348. 

Dependent, 10. 

Dependence, 43. 

Descendants, 39, 155, 156, 157, 188, 
192, 312, 444, 465, 466, 463, 496, 505, 
508, 510, 662, 563, 677, 600, 601, 602, 
604, 605, 606, 618. 

Descent, 602. 

Deva, 606, 

Dharma, 26, 6o6, 616, 633. 
iJharmabhratd, 613. 514, 515, 516. 
Dharmapatrii, 174, 175, 196. 

Dice, 62. 

Dice-throwing, 430. 

Disability, 411. 

Discrepancy, 386, 452. 

Disciple, 435, 436, 442, 443, 444, 445, 
447. 449, 455. 

Disease, 326, 551, 554, 655. 

Distraint, 648, 649. 

Document, 344, 596, 597, 698, 600, 622, 
624, 629, 634. 

Dowry, 10, 52, 53, 132, 338, 629, 663, 
676, 576, 591. 

Darga, 370. 

Duty-born son, (see under son). 
Dvapara, 90. 

Dvigotra, 191. 

Vviraganana, 527, 628. 
Vvydmu^yayana, 200, 201, 202, 203, 
220, 221, 238, 239, 240, 249, 

Dwarfish, 371. 
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Earning, 3, 160. 

Earth-products, 366. 

Easterners, 805. 

Eka-tlrthi, 513, 514, 515, 516. 

Embryo, 382. 

Equality, 144, 180, 324, 392, 393. 

Equity, 28, 611. 

Espousal, 199. 

Estate, 155, 299, 600. 

Eunuch, 84, 85, 86, 87, 88, 93, 154. 
Evidence, 622. 

Exchange, 2. 

Excommunication, 95 
Expenses, 834, 335. 

Expenditure, 333, 334, 335, 545, 546, 
606, 607, 622, 623, 624. 

Expiation, 62, 307, 478. 

Expiatory observance, 105. 

Expiatory penance, 85, 86, 87, 91, 
Expiatory rite, (see under rite). 

Family property, (see under property). 
Fast, 460, 466, 

Fee, 62, 74, 172, 186, 246, 247, 463, 
637, 576. 

sacrificial, 62, 172. 

Fellow-hermit, 514. 

Fellow-pupil, 457. 

Fellow-student, 435, 436, 443, 444, 445, 
447, 449, 458, 601, 505, 510, 517, 618, 
519, 521. 

Female slave, (see under slave). 

F’erry tolls. 111. 

F'ire, 526, 627, 632, 533, 534, 026, 027, 
628, 634. 

— Consecrated, 437, 462, 403. 
—Marriage, 626, 627. 

— Nuptial, 536. 

Forefather, 354, 499. 

Fort, 66. 

Friendliness, 406. 

Full brothers, 502, 603. 

Funeral, 251. 

Funeral ball, 113, 116. 

Funeral cake, 103, 106, 107, 171, 173, 
174, 180, 182, 185, 180, 245, 246, 249, 
261, 253, 255, 257, 260, 261, 273, 274, 
275, 280, 281, 283, 291, 293, 3B8, 439, 


472, 473, 489, 490, 492, 493, 497, 408, 
499, 606, 507, 608, 609, 690, 604. 

Funeral offerings, 273, 462. 

Funeral rites, (see under rites). 

Gambling, 1, 2, 62, l05, 106, 108, 537. 

Gandkarva marriage, (See under 
marriage). 

Generation, 338, 339, 618. 

Gift, 1, 3, 4, 5, 21, 28, 30, 32, 38, 46, 
47, 48, 56, 58, 62, 70, 72, 73, 74, 78, 
79, 81, 83, 86, 110, 111, 113, 119, 
121, 139, 151, 154, 159, 199, 214, 218, 
298, 336, 351, 385, 387, 399, 460 , 463, 
466, 476, 531, 533, 536, 537, 538, 546. 
547, 573, 576, 577, 597, 606, 607, 619, 
620, 623, 630, 631. 

Gods, 475. 

Goddess GaurJ, 538. 

Goddess Parvati, 538. 

Good pupil, (see under pupil). 

Gotra, 102, 103, 175, 189, 190, 191, 203, 
216, 220, 221, 236, 237, 238, 239, 240, 
241, 254, 255, 258, 259, 261, 262, 265, 
266, 267, 271, 272, 273, 274, 276, 283, 
320, 414, 436, 437, 442, 508. 

Gotraja, 435, 447, 622, 

Guardian, 476, 621, 524. 

Gudliaja, 173, 190, 203, 204. 

Gurukula, 515, 


Half brothers, 412, 413, 414, 416, 418, 
420, 422, 423, 424, 425, 426, 430, 432, 
433, 442, 451, 452, 500, 501, 502, 503, 
512. 

Half sisters, 430. 

Hankering, 323. 

Heineous crimes, 413. 

Heirs, 5, 80, 134, 184, 202, 235, 245, 254, 
255, 259, 260, 261, 262, 264, 268, 269, 
275,283.292,294,316, -429, 434, 443, 
457, 466, 470, 479, 513, 515, 517, 518: 
519, 520, 521, 530, 512, 544, 572, 589, 
590, 600, 602. 

Heirship, 258. 

Hereditary connection, 631. 

Heretic, 96, 438, 556. 
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Heritable property, (see under pro- 
perty). 

Heritage, 141, 272, 371, 372, 632. 
Hermit, 613, 616, 616, 617, 616. 
Hermitage, 516. 

Horn a, 627. 

Household,- 330, 331, 366. 

Household affairs, 374. 

Household Deity, 620, 634. 

Householder, 329, 405, 407, 514, 515. 
Humours of the body, 85, 89. 

Hymn, 526. 

Hypocrisy, 95. 

Imbecile, 160. 

Image, 361. 

Immorality, 474. 

Immortality, 171, 172, 244. 

Immovable property (see under pro- 
perty), 

Impartibility, 37, 48, 51, 54, 58, 66, 68, 
73, 74, 139, 620. 

Implication, 395, 404, 405, 440, 443, 456, 
548, 549, 562. 

Impotence, 86, 90, 92, 96, 196, 197, 412. 
Impotency, 85, 

Impotent, 88, 89, 90, 91, 92, 93, 94, 95, 

96, 97, 98, 103, 188, 191, 197, 198, 
439, 471, 472. 

Imprisonment, 549. 

Impropriety, 439. 

Impurity, 236, 237, 508, 611. 

Income, 334, 622, 623, 624. 
Inconsistency, 439. 

Independence, 10, 130. 

Indr a, 353, 381, 626. 

Inequality, 410, 411. 

Infidelity, 440. 

Ingenuity, 424. 

Inheritance, 1, 3, 7, 19, 30, 84, 86, 86, 
87, 88, 89, 90, 91, 92, 93, 94, 95, 96, 

97, 99, 100, 101, 102, 103, 104, 105, 
106, 107, 108, 109, 113, 124, 131, 134, 
140, 141, 157, 158, 171, 176, 231, 236, 
238, 240, 242, 245, 2-17, 248, 250, 252, 
253, 257, 258, 269, 86J, 266, 272, 273, 
278, 281, 282, 284,,286, 301, 303, 304, 
311, 313, 326, 330, 341, 347, 351, 352, 


366, 375, 386, 390, 392, 393, 398, 399, 
402, 437, 438, 439, 441, 442, 443, 445, 
454, 455, 456, 468, 471, 472, 473, 483, 
485, 486, 495, 606, 511, 512, 518, 538, 
534, 562, 602, 604. 

Injunction, 266, 355, 440, 490 , 634. 
Insane, 84, S8, 95, 96, 97, 98, 108, 154. 
Insanity, 88, 89, 91. 

Invalidity, 630. 

Investigation, 609. 

Investment, 1, 2. 

Invocation, 381. 

Installing, 110. 

Issue, 430, 434, 490, 492. 

Jata, 62. 

Jatakarma, 389, 396. 

Jar-ordeal, (see under ordeal). 

Jndti, 220, 232, 506. 

Joint property, (see under property). 
Joint stock, 4l0, 411. 

Justification, 611. 

Jyaiifhyam, 382. 

Jyotiiitoma, 26, 381. 

Kali, 90, 95, 140, 141, 161, 616. 
Kanina, 103, 173, 190, 206. 
Kandapr^tha, 250. 

Karana, 176, 298. 

Karta putra 174. 

Kdrfapana, 474, 540. 

Kinsmanship, 252, 255, 256, 258. 

Ko^a, 33, 331, 632. 

Ko^a ordeal, (see under ordeal). 
Krama, 62. 

KrJta, 174, 222, 

Kritrima, 174. 

Ksatra, 322. 

Kijapaiiaka, 9.’. 

K^etra, 188, 189. 

Kijetrajc, 17, 85, 87, 88, 90, 91, 92, 94, 
96, 99, 100, 103, 149, 173, 174, 177, 
179, 180, 188, 195, 196, 193, 200, 201, 
202, 233, 234, 239, 247, 260, 266, 289, 
316, 321, 438, 489. 

Kunti, 197. 

Kuru, 312. 
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Labour, 43, 44, 49, 50, 61, 169, 331, 
341. 

Land, 2, 30, 40, 65, 66, 73, 74, 78, 109, 
111, 116, 133, 161, 168, 196, 202, 225, 
298, 310, 311, 319, 344, 350, 356, 432, 
433, 465, 539, 697, 602. 

—Ancestral— 309. 

Landed property, (see under property). 

Laianya, 528. 

Lavanyarjita, 628. 

Lead, 463. 

Learning, 22, 34, 36, 36, 37. 38, 41, 42, 
43, 48, 49, 60, 61, 52, 53, 54, 55, 56, 
57, 68, 69, 60, 61, 62, 63, 74, 77, 78, 
79, 81, 107, 120, 130, 146, 149, 150, 
158, 166, 225, 239, 279, 273, 349, 346, 
361, 363, 364, 372, 373, 375, 378, 409, 
429, 576, 613, 614. 

Legitimate son, (see under son). 

Legitimacy, i78. 

Leper, 96, 97. 

Leprosy, 664. 

Liabilities, 32, 92, 167, 336, 338, 344, 
345, 452, 464, 618, 626, 627, 628. 

Libation, 214, 216, 261, 439. 

Liberation, 244. 

Lifelong student, 613. 

Life-stage, 413, 414, 415, 613. 

Limitation, 390. 

Livelihood, 8, 9, 93, 94, 473. 

Living corpse, 232. 

Loan, 46, 81, 106, 648, 622, 623, 626, 
627. 

Loan-transaction, 626, 627 

Loin-slip, 514, 616. 

Loving gift, 304, 345, 346. 

Lust-born, (see under son). 

Luxury, 478. 

Madhuparka, 357. 

Mdgadha, 322. 

Mahabharata, 474. 

Mahi^ya, 376, 298. 

Maiden-born son, (see under son). 

Maintenance, 23, 89, 90, 91, 92, 96, 99, 
106, 161, 164, 156, 238, 240, 245, 261, 
269, 265, 282, 294, 303, 316, 318, 319, 
331, 341, 388, 402, 418, 419, 429, 431, 


432, 436, 437, 438, 439. 440, 447, 453, 
458, 469, 460, 461, 466, 468, 472, 473, 
475, 478, 479, 484, 486, 487, 619, 620, 
527, 530, 537, 538, 540, 650, 564, 604, 
605. 

Majorit.v, 22, 76, 94, 164, 1 67, 226, 623, 
417. 

Mantra, 228, 381, 382, 437. 

Marriage, 35, 47, 48, 61, 62, 67, 58, 59, 
84, 85, 86, 91, 92, 97, 174, 175, 176, 
177, 182, 183, 184, 198, 199, 200, 208, 
210, 212, 228, 229, 243, 274, 328, 344, 
367, 3S4, 385, 386, 388, 389, 390, 391, 
392, 393, 394, 395, 397, 401, 403, 429, 
431, 432, 436, 446, 453, 463, 465, 471, 
483, 487, 509, 527, 528, 529, 531, 632, 
533, 534, 535, 536, 537, 538, 543, 545, 
552, 560, 563, 566, 567, 570, 571, 573, 
574, 576, 578, 579, 680, 582, 583, 585, 
586, 589, 590, 591, 592, 593, 694, 595, 
614, 626, 627, 628. 

-ar?o, 573, 578, 581, 582, 583, 686. 

—asura, 48, 176, 446, 466, 560, 677, 
678, 581, 682, 683. 684, 686, 690, 691, 
693, 695. 

—brahma, 175, 463, 465, 563, 572, 573, 
576,677, 678,581, 682, 583. 685,686, 
690, 591. 

- daiva, 673, 677, 578, 581, 582, 683, 
686 

- gandharva, 573, 578, 580, 581, 582, 
583, 586. 

—paishaca, 583, 584, 585, 586. 

- prajapatya, 673, 578, 581, 582, 583, 
586. 

—rak^asa, 578, 683, 584, 586. 

Marriage-ceremonies, 211. 

Marriage-expenses, 397. 

Marriage-fire (see under fire). 

Marriage-home, 526, 627. 

Marriage-ornaments, 568. 

Marriage-portion, 641. 

Marriage-presents, 668, 

Marriage-rites (see under rites). 

Marriage-sacrament, 90, 207, 209. 

Masculinity, ISO 

Maturity, 617. 

Mechanics, 37. 
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Melchala, 627. 

Mendicant, 413, 431, 453, 477. 601. 

Mines, 112. 

Minor, 22, 93, 122. 248, 355 , 523. 524. 

664, 616, 617. 

Misappropriation, 379. 

Misbehaviour, 346. 

Mistress, (kept womani, 66, 69, 470. 
Mitravaruna, 378. 

Mixture-bom, (see under son). 
Moneylending, 1, 606, 624. 

Mortar, 33, 641, 607. 

Mortgage, 460, 620, 622, 623. 
Mortgaging, 8, 118, 151, 619. 

Movable property, (see under property). 
Murdkabhifikta, 177. 

Murdhdvasikta, 176, 253, 298, 437, 
446. 

Nandi- shraddha, 528. 

Nighanttt, 667. 

Ni^ada, 176, 298, 313, 320, 321, 322. 
JfHka, 399, 474 

Niyoga, 161, 188, 189, 190, 196, 197, 
198, 199, 200, 202, 203, 234, 247, 283, 
326, 369, 378, 438, 439, 
Non-appointment, 196. 
Non-independence, 111, 130. 
Non-saptnda, 219. 

Non-uterine, 444, 4‘18, 503, 504. 
Non-Widowhood, 80, 533, 576, 578, 584. 
Nuptial fee, 586, 693, 694, 695. 

Nuptial fire, (see under fire). 

Oath, 629. 

Obligation, 32, 476, 

Observances, 466, 511. 

Obsession, 85, 89, 91. 

Obtained with the wife, (see under son). 
Offering, 256, 273, 274, 275, 321, 357, 
486, 492, 493, 499, oil, 621, 633. 
Officiating, (at sacrifices), 2, 61, 62, 310. 
Offspring, 324, 325, 352, 430, 465, 480, 
605, 610, 611, 661, 562, 663, 664, 570, 
672, 673, 674, 676, 580, 681, 683, 
686, 586, 589. 

Option, 336. 


Ordeals, 33, 607, 629, 632, 631. 

—Jar, 331. 

— Kosha, 607. 

Orphan, 460. 

Outcaste, 1 8, 84, 85, 87, 88, 89, 90, 91, 
92, 93, 94, 95, 96, 97, 98, 99, 100, 
103, 103, 130, 136, 154, 162, 188, 210, 
226, 227, 246, 246, 247, 329, 373, 411, 
413, 414, 471, 472, 477, 478, 599. 

Ovule, 215. 

Owner, 3, 6, 7, 12, 99, 100, 107, 110, 
119, 161, 168, 174, 193, 194, 195, 201, 
202, 203, 205, 211, 237, 246. 247, 248, 
249, 263, 264, 283, 284, 338, 344, 356, 
430, 452, 605. 520 , 522, 524, 545, 663, 
666, 600, 604, 620, 630. 

Ownership, 4, 5, 6, 7, 8, 9, 10, 12, 13, 
14, 15, 16, 17, 18, 20, 21, 23, 27, 28, 
76, 79, 109, 110, 111, 112, 113, 114, 
115, 116, 118, 119, 121, 125, 130. 136, 
139, 146, 149, 150, 161, 152, 194, 208, 
273, 282, 329, 332, 404, 405, 436, 469, 
476, 477, 630, 630, 623, 626, 628, 629, 
630, 631. 

Paislidca marriage, (see under marri- 
age). 

Paitrkam, 12,13, 14, 164, 165,529,686. 

Pdlki, 66, 67. 

Pana, 474, 539, 640. 

Pandavas, 188. 

Pdndu, 197. 

Pashupata, 96. 

Parentage, 442, 446. 

Paraskava, 176, 232, 237, 242, 260, 
321, 322. 

Pari^at, 622. 

Parental property, (see aadex property) 

Partibility 33, 35, 39, 43, 64, 69, 169, 
409, 623. 

Partible property, (see unde: property). 

Partition, 2, 3, 5, 7, 8, 9, 13, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 

27, 29, 31, 32, 33, 34, 35, 41, 45, 46, 

57, 61, 65, 66, 68, 70, 71, 72, 74, 75, 

76, 78, 79, 82, 85, 86, 87, 89, 92, 96, 

109, 110, 111, 112, 113, 114, 116, 118, 
119, 123, 124, 125, 126, 127, 128, 129, 
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131, 135, 136, 143, 144, 145, 146, 151, 
162, 163, 164, 156, 167, 168, 169, 160, 
161, 162, 163, 164, 165, 166, 167, 168, 
206 to 347, 348, 349, 350, 351, 352, 
353, 356, 367, 359, 361, 363, 365, 366, 
367, 369, 371, 373, 375, 377, 378, 379, 
380, 381, 388, 394, 398, 399, 402, 404, 
405, 406, 407,409, 410, 412, 413, 414, 
415, 416, 418, 420, 428, 439, 469, 
639, 572, 585, 587, 689, 593, .595, 596, 
697, 598, 599, 600, 601, 602, 603, 604, 
605, 608, 609, 610, 611, 612, 614, 615, 
617, 619, 621, 622, 623, 624, 625, 627, 
628, 629, 631, 632, 633, 634. 
Partitioning, 328, 620. 

Paternal property, (see under 'pro- 
perty). 

Patrimony, 49, 50, 55, 60, 101, 600, 618. 
Parvana shraddhn, 291, 490. 
Paunarbhava, 174, 179, 210, 211, 212, 
213. 

Penalty, 5, 95, 345, 538. 

Penances, 460, 478. 

Penury, 387. 

Perpetuators, 237. 

Pestle, 33, 541, 607. 

Pinda, 236, 240, 241, 258, 259, 274, 
276, 290, 338, 437, 507, 508. 
Pinda-siddhi, 362. 

Pitr, 25, 26, IQR, 463, 475, 678, 683, 
606, 621. 

Pitr-yajna, 201. 

Plaintiff, 62. 

Pledge, 361, 464, 614 
Plough, 3l9. 

Ploughman, 301. 

Plurality, 381. 

Poison, 521. 

Possession, 629, 630, 631. 

Posthumous son, (see under son) . 
Praja, 574, 581, 583. 

Prajdpati, 25, 184, 186, 187. 
Prdjdpatya marriage, (see under 
marriage). 

Pravara, 506, 609, 510, 518. 
Precedence, 449, 451, 453. 

Preceptor, 463. 

Preference, 160, 434, 435, 471. 


Preferential partition, 161, 359. 

Preferential .share, 44, 45, 167, 168, 160, 
278, 287, 288, 800, 301, 302, 306, 307, 
325, 337, 338, 342, 344, 345, 353, 356, 
357, 368, 359, 360, 361, 263, 363, 364, 
365, 367, 368, 379, 371, 374, 376, 377, 
378, 379, 380, 406, 407, 409, 410, 557, 
558, 611. 

Pregnancy, 33.3, 335, 341, 348, 350, 382, 
417, 418, 419. 

Priest, 449, 403, 510. 

Primary son, (see under son). 

Primogeniture, 406, 407, 409, 410. 

Priority, 380, 445. 

Prisoner, 549. 

Prlti-datta, 582. 

Procreation, 188. 

Profit, 2, 154, 334, 336, 523. 

Progeny, 243, 354, 382, 489, 579, 581. 

Progenitor, 187, 189 190, 192, 193, 200, 
202, 203, 204, 205, 210, 212, 213, 
221, 238, 239, 240, 242, 243, 247, 248, 
263, 266, 267, 269, 273, 274, 276, 283, 
288, 291, 292, 489, 490. 

Prohibition, 316, 362. 

Property, 1-23, 26, 27, 29-51, 53-80, 
83-90, 92, 93, 96-101, 103-167, 
169, 161-166, 168, 169, 171, 173, 174, 
177, 179, 180, 182, 183, 185, 186, 190, 
191, 202, 203, 209, 210, 221, 233, 
238, 239, 240, 242, 244—249, 251— 
277, 279—286, 288-298, 300, 302 - 305, 
309, 311, 313-317, 319-338, 341, 
342, 343, 346, 347, 348, 351-357, 
363, 364, 370, 372-378, 380, 384, 
386-395, 398 -400, 402, 404— 4r2, 
416- 476, 480- 498, 500, 601, 502, 
504—507, 6C9, 511—522, 525, 526, 
527, 629-531, 533, 534, 636- 538, 
541—545, 548, 550, 552—562, 564— 
666, 568-573, 575, 677-590, 593, 594, 
599. 600, 601, 603-606, 609 - 620, 
625—628, 631, 632, 633. 

—ancestral, 323, 341, 342, 350, 359, 
394 405, 450, 552, 458, 616 594, 601, 
611, 614, 617. 

- Family, 545. 

— Heritable, 339. 
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— Immovable, 424, 433, 463, 464, 465, 
467, 602, 603, 530, 631, 539, 540, 646, 
650, 686, 606, 615, 618, 619, 620, 630, 
631. 

—Joint, 332, 336, 349, 358, 379, 395, 409, 
600, 607, 608, 609, 612, 613, 614. 

— Landed-297, 300, 310, 311, 312, 460, 
601. 

—Movable— 224, 432, 433, 463, 547. 

— Parental — 323. 

— Partible— 359. 

— Paternal-296, 303, 308, 339, 345, 
364, 371, 379, 386, 387, 390, 393, 
.394, 395, 396, 397, 614, 616. 

— Self-acquired, 266, 351, 514, 547. 
Propertylessness, 10. 

Propagator, 480. 

Proportion, 317, 410, 445, 561 
Propriety, 12, 65, 89, 135, 467, 610. 
Proprietary right, 3, 129, 546. 
Proprietor, 39. 

Provision, 431, 453. 

Proximity, 455, 457, 606. 

Public benefaction, 437. 

Purity, 460. 

Purchased son, (see under son). 

Put, 170, 171, 293. 

Putrika, 91, 180, 184, 279. 

-putra, 173, 174, 182, 233, 239, 243, 
279, 281. 

— suta, 180, 181. 

'Punarbhu, 213. 

Pupil, 320, 321, 457, 601, 504, 505, 606, 
610, 517. 

—Good— 514, 616, 616. 

Race, 460. 

Race-perpetuation, 233. 

EWetasa marriage, (see under marri- 

Bathakara, 322. 

Recession, 600. 

Redistribution of property, 601. 
Reiteration, 612. 

Religious acts, 463, 466, 470, 605, 606, 
616, 628, 633. 

Religious duties, 324, 514, 632. 

Religious gifts, 297, 298, 310, 3il, 460. 

F. 89 


Religious obligations, 695. 

Religious performance, 463, 516, 607. 
Religious student, 513, 5l4, 515, 516, 
524. 

Remarriage, 378. 

Remarriage rite, (see under rite). 
Renunciate, 94, 407 ; 408, 413, 415, 43?, 
513, 514, 515, 516. 

Renunciation, 102, 103. 

Remissness, 601. 

Repartition, 339, 596, 599, 601, 615, 617. 
Reproductive efficiency, 470. 
Retribution, 538. 

Reunion, 405, 406, 410, 416, 417, 429, 
430. 

Reversioner, 476. 

Reward. 21. 22, 24, 62, 63, 176, 368. 

466, 626, 627, 628, 629. 

Hiktha, 3, 103, 241. 

Rite. 175, 275, 276, 324, 389, 392, 395, 
396, 431, 463, 475, 504, 518, 623, 626, 
628, 629. 

-After-death- 185, 225, 242, 274, 519. 
620 . 

-Death-106. 

—Expiatory— 608. 

—Marriage— 199, 207, 436, 626. 
—Remarriage— 228. 

— Sacramental— 175, 201, 207, 383, 389, 
390, 391, 392, 394, 396, 396. 

Shrauta-8l, 106, 463. 

Rmarto— 87, 106, 463. 

Vedic— 628. 

Ritualistic ground, 381. 

Rivalry, 631. 

Royalties), 109, 110, 111, 112, 115, ISI. 
Ruby, 361. 

Rft, 436, 506, 509. 

Sabrahmachari, 458. 

Sachchhi^ya, 513. 

Sacrament, 220, 294, 354, 355, 388, 390, 
896, 397. 

Sacramental rite, (see under rite). 
Sacrifice, 2, 6, 10, 25, 26, 61, 62, 66, 67, 
68. 73,74, 86, 89, 104, 161, 172, 186, 
187, 198, 201, 27.6, 310, 324, 377, 881, 
438, 439, 556. 698, 806, 607, 82 1, 633. 
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Sacrificing, 5, 82. 

Sacrificial Act, 489, 471, 477. 

Sacrificial performance, 437, 628. 

Sage, 580. 

Sagotra, 173, 189, 19(1, 193, 202, 265, 
256, 821, 435, 436, 438, 442, 443, 444, 
445, 447, 465, 457, 475, 495, 501, 606. 
609, 610. 

Sahodha, 174, 190, 228, 229. 

Saktu, 65, 66, 67. 

Sakulya, 320, 321, 338, 374, 444, 447, 

448, 449, 452, 454, 455, 466, 495, 500, 
504, 505, 506, 509, 510, 522, 691. 

Samdnodaka, 252, 254, 255, 266, 442, 
445, 446, 447, 448, 455, 456, 457, 495, 
506, 507, 608, 509, 510, 591. 

Sapinda, 8, 188, 189, 190, 191, 193, 195, 
196, 202, 219, 220, 221, 252, 254, 255, 
266, 263, 267, 276, 315, 316, 319, 320, 
321, 435, 436, 438, 442, 443,444, 447, 

449, 454, 455, 456, 457, 462, 463, 476, 
495, 604, 505, 506, 507, 508, 509, 610, 
611, 622, 664, 678, 590, 591, 698. 

—relationship, 241. 

Sapindikarana-shrdddha, 241, 499, 504. 
Sattra, 133, 

Saiiddyika, 529, 530, 631, 532, 634, 576. 
Savariia, 278. 

Sciences. 41, 42, 43, 44, 60, 61, 62. 
Scripture, 312, 325, 326, 349, 366, 434, 
515. 

Scriptural, 355. 

Secondary son. (see under son). 
Secretly-bom son ( „ ). 

Self-acquired property, (see under pro- 
perty). 

Self-born son, (see under son). 
Seif-offered son, (see under son). 

Semen, 26, 381. 

Seniority, 29, 153, 168, 262, 278, 279, 
287, 378, 380, 381, 382, 407, 410, 411, 
•471 


Shareholder, 316. 

Shaudra, 174. 

Shaudrika, 260. 

Shi^ya, 610. 

Shrauta, 67. 85, 87, 106, 626, 627, 629, 
634. 

Shrauta fire, 67, 86. 

Shrauta rite, (see under rite). 

Shrdddha, 95, 103, 185, 191, 100, 202, 
203, 220, 224, 226, 233, 234, 235, 237, 
238, 239, 240, 241, 242, 243, 261, 252, 
273, 274, 275, 280, 291, 320, 321, 346, 
450, 451, 459, 462, 463, 464, 468, 472, 
473, 485, 490, 492, 506, 507, 512, 517, 
518, 520, 567, 591, 598, 615. 620, 634. 
—viveka, 628. 

Shrotriya, 451, 523. 

Shudra-born son, (see under son). 

Shruti, 86, 140, 141, 354, 381, 528, 626. 

Shulka, 53«, 537, 538, 541, 576, 577, 
578. 

Shyena, l98. 

Sin. 5, 62, 64, 80, 89, 93, 103, 264, 307, 
385, 887, 622, 611. 

Slave, 33, 43, 64, 65, 66, 67, 68, 69, 74, 
121, 128, 131, 148, 149, 237, 817, 318, 
331, 375, 475, 628, 629. 

— Female— 317. 

Slave girl, 43, 69, 75, 294, 295, 3i7, 318. 

Smdrta, 67, 87, 106, 184, 626, 627, 
629, 634. 

Smdrta fire, 67. 

Smdrta rite, 'see under rite), 

Smrti.Se, 89, 110, 140, 180, 241, 251, 
299, 324, 348, 383, 412. 448, 401, 607, 
51 2, 533, 662. 627. 

Smrti text, 196, 223. 

Society, 622. 

Soil, 173, 174, 176, 179, 180, 191, 192, 193, 
194, 195, 200, 201, 202, 206, 213, 237, 
245, 246, 247, 249, 374, 

Soil-born son, < see under son). 


Separation, 26, 27, 36, 72, 110, 166, 167, 
282, 406, 417, 602, 623, 624, 625, 626. 
Sequence, 513. 

Sesamum, 314. 

Sharer, 314, 331, 339, 374, 375, 398, 400,' 
401, 499, 633, 668, 628, 629. 


Solatium, 534, 576. 

Soldiering, 49, 50, 65. 

£oma, 526. 

Son;;,'^ 

,/Adopted-176, 213, 217, 218, 224, 227, 
239, 240, 241, 242, 260,. 
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252, 254, 255, 257, 258, 259, 260, 
261, 262, 261, 264, 265, 266, 267, 
271,272, 273, 274, 275, 276, 277, 
278, 616. 

Son - Appointed— 175, 224, 225, 226. 230, 

236, 238,241. 252, 254, 255, 253, 

259, 260, 261, 262, 263, 265, 267, 
269, 270, 274, 276, 278, 292. 

— Begotten — 254. 

-Body-born -138, 149, 173. 175, 176. 
177, 178, 181, 189, 192, 233, 254, 
316, 489, 497, 618. 

— Born of a remarried woman— 237, 
241,242, 248, 250, 253, 257, 258, 

260, 261, 262, 263, 269, 270, 271, 

277, 278, 290. 

—Bought -175, 250, 254, 256,259, 260, 
261,262,268, 269, 271, 276, 278. 
288. 

-Cast-off- 174, 175, 229, 230, 231, 236, 
238, 241, 250, 253, 254, 255, 259, 
260, 261, 262, 263, 269, 271, 278, 
-Duty-bom— 244. 

-Legitimate-176, 176, 177, 180, 233, 
236,237,238, 239, 240,241, 242, 
242, 245, 248, 249. 

—Lust-born — 244. 

- Maiden-born -173, 174, 175, 205, 206, 

207,208, 209, 210, 237, 238, 241, 
242,260, 252, 253, 254, 255. 256, 
258, 259, 260, 261, 262, 263, 266, 
269, 270, 271, 277, 278, 290. 
—Mixture- bom— 261 . 

— Obtained with the wife— 176, 228, 

229,237, 241, 242, 250, 253, 258, 
259, 261, 262, 263, 269, 271, 277, 

278, 290. 

— Posthumous— 128, 190, 332, 335, 416, 
417, 413, 419. 

—Primary-242, 243, 272, 284. 

— Purchased-217, 220, 223, 224, 236, 
241. 

— Secondary - 237, 243, 252, 284. 

— Secretly-born— 1 75, 204, 206, 207, 

237, 241, 242, 350, 262, 253, 254, 
255, 256, 258, 259, 260, 261, 262, 
263, 269, 270, 217, 278, 290. 

—Self-born— 251. 


Son— Self-offered-175, 226, 227, 236, 

241, 250, 254, 256, 258, 259, 260, 

261, 263, 269, 271, 278. 

— SAiidra-born— 231, 241, 242, 250, 253, 

254. 257. 259, 262, 269, 270, 271. 

-Soil-born -17?, 175, 188, 189, 191, 

192, 193, 237, 238, 239, 240, 241, 

242, 245, 249, 260, 252, 253, 264, 

255, 256, 257, 258, 259, 261, 262, 

263, 264, 265, 266, 267, 268, 269, 

270, 271, 272, 274, 275, 277, 278, 

284, 287, 288, 289, 330, 374, 438. 

— Stray-born— 231. 

— Subsidiary — 272. 

— Taken with the bride— 260. 

Sonship— 182, 183, 221, 275. 

Spiritual brother, 514. 

Svadha, 238, 239, 240, 241. 

Svayandatta, 174. 

Sower, 192. 

Step-brother, 352, 384, 414, 415, 445, 448, 
450, 451, 4.54. 503. 

Step- daughter. 569, 670, 579. 

Step-mother, 328, 398, 401, 402,469, 670, 
6S9. 

Step-son, 689, 590, 691. 

Sthall-paka, 187. 

Stipulation, 186. 

Stray-born son, (see under son). 

StrJdhana, 10, 83, 136, 137, 138, 139, 
140, 327, 337, 396, 399, 401, 402, 403, 
431, 441, 453, 467, 469, 472, 479; 484, 
601, 526, 527, 628, 530, 631, 632, 633, 
634. 535, 536, 539, 542, 644, 646, 547, 
648, 549, 551, 652, 657, 659, 560, 664, 
566, 567, 568, 571, 572, 673, 674. 676, 
576. 577, 578, 579. 681, 582, 6E6, 687, 
589, 591, 592, 593, 594, 595. 

Subsidiary son, (see under son). 

Subsistence, 99, 138, 245, 264, 365, 266, 
273,277,288,289, 300, 317, 319, 330, 
440. 

Svbrahmaaya text, 381, 382. 

Succession, 461, 452, 465, 456, 491, 497, 
510,512,616, 668,578, 689, 590, 691, 
600. 

Sudaya, 530. 

Superiority, 354. 
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Superfluity, 414, 415. 

Supersession, 403, 632, 533, 534, 535, 
636, 554, 674. 

Superior share, 161. 

Surety, 28, 597, 622, 625. 

Suretj’ship, 626, 626, 627. 629. 

Suta. 322, 437. 

Taken with the bride, (see under son). 
Taxes, 111. 

Teacher, 505, 506, 510, 613, 514, 617, 624. 
691. 

Teaching, 2, 5, 62, 62, 78, 310. 

Time-cycle, 145. 

Toilet articles, 663, 668. 

Toilet requisites, 572. 

Trade, l, 2, 4. 34, 44, 48, 65, 120, 121, 
341. 342, 624. 

Trading corporation, 399. 

Treasurer, 1, 2, 109. 

Treasure-trove, 3. 

Troth, 199 
Trover, 3. 

Twice-born, 2, 3, 99, 197, 245, 294, 295, 
296. 302, 303, 307, 309, 311, 315, 316, 
318,319,330.364, 365, 372, 406, 438, 
439, 471, 524. 

Twins, 374, 381, 382. 

Vgra, 176, 298, 322, 

Umpire, 23, 

Unappointed daughter, 280, 281. 
Unauthorised woman, 317. 

Unitary Shraddha, 490. 

Vpanagano, 85, 86, 87, 242, 396, 397. 
Vshanaa, 377, 

Uterine, 196, 198. 235, 241, 338, 414. 

brothers, 337, 352, 362, 375, 384, 

407, 408, 4ll, 412, 413, 414, 415, 
416, 417, 419, 420, 421, 422, 423, 
424, 425, 426, 427, 428, 429, 432. 
433, 434, 442, 444, 445,448 . 449, 
450, 451, 453, 454, 455, 462, 463, 
493, 500, 502, 503, 504, 505, 510, 
612, 657, 568, 664, 576, 678, 584, 
688, 592. 

sisters, 384, 412, 414, 415, 426, 

432, 567, 658. 


Vaidehaka, 322. 

Va. ishvadeva , 26, 621, 623, 633, 634. . . 

offering, 620, 

Valour, 409. 

Veda, 22, 24, 25, 42, 78, 87, 142, 172, 193, 
198, 310, 356, 362, 372, 444, 461, 517, 
518. 

Vedic, 439, 443, 449, 462. 

learning, 310. 

— mantra, 562. 

recitation, 62. 

rite, (see under rite,) 

— scholar, 106, 107, 601, 517, 618, 
519, 520, 522, 623. 

text, 140. 

triad, 518. 

Virago. 440. 

Virgin. 174, 213. 

Virginity, 211, 212, 213. 

Vows, 472. 

VrStya, 322. 

Vftti. 538. 

Vydhiti, 114. 

— montro, 216. 

Vyasa, 198. 

Wager, 61 , 62 

Water-libations, 173, 217, 218, 226, 351, 
511. 

Water oblation, 249. 

Water offering, 103, 

Water pot, 378. 

Wedlock, 208. 
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